Wills and Trusts Outline- Title Page

I. Lawyers, Estates, and Trusts


A. Serving Living Clients
In the past, most jurisdictions did not allow non-clients to sue attnys for malpractice.  Why? For an attorney to be liable he needed 1. privity with the party (none existed btw client and beneficiaries) and 2. frequently the SoL would run at time of will writing, rather than at execution. Now, some jurisdictions now allow beneficiaries to recover in tort (negligence) or K (3rd party beneficiary) and run SoL f/ will's execution.

     Holsapple v. McGrath (Iowa, 1994)
F: P suing attny for malp. bc of his failure to execute a quitclaim deed and real estate transfer (inter vivos, not testamantary transaction). Attny claims privity defense. 

R: even for non-testamentary transfers, a P can sue if 1. P was specifically id by the donor as an object of the grantor's intent, AND 2. the expectancy was lost or diminished as a result of prof'l negligence.
B. Inter- Generational Wealth Transfers

1. Probate

Purpose: oversees identifying assets, paying debts, distributing excess to survivors

Property subject to Probate: 

-Property held alone or as tenant in common

Not-subject: 

-Property held in joint tenancy or tenancy by the entirety

-life insurance proceeds on the decedent's life

-property in a lifetime trust

-retirement benefits



a. Process

1. Opening the estate:

-if there is one, locate the will

-ct (usually called probate ct) in dec. domicile will appoint a personal representative (aka executor: responsible for id assets/paying debt/distributing excess). Personal reps are appt'd in will, adminstrator's are app'd by statute- usuallly close kin. (Important??)**

-petition to admit will into probate or if no will pet. for adminstration of personal rep. 

- petition for ancillary probate may apply if prop. in another state

-prove will is valid by testimony of witnesses (will contests here)

2. adminstration:

-can be formal (superv'd by ct) or informal (only report completed admin)

-Admin'r collects dec. assets (includ. claims dec had against others) and contact creditors

-Admin'r opens bank acct in her name as "executor of dec. estate"

-bank transfers funds f/ dec. savings acct to new acct.

-acct used to pay fees and estate expenses

-holding period

-when creditors file claims, admin'r pays if she thinks valid, if not rejects and creditor brings action* note: why people probate- to get rid of creditors

-determine and pay any estate, inheritance or other taxes and pay them

-may sell assets to pay taxes and debt

-admin'r can request an allowance f/assets of estate as pay

-NOTE: homestead and exempt property provisions: assure spouses and children shares which come ahead of creditor's claims and distribution mandated by intestacy or wills.

-after admin'r has paid all creditors and considered exemptions, she divides among beneficiaries and receives a receipt which is filed w/ct w/ accting of transactions

-copies of accting given to beneficiaries who may object

-if no objections, admin'r discharged and admin comes to end

Note: ct held that ct cannot refuse to appoint when a married man names paramour as admin'r of estate.



b. Is Probate Necessary?

-property held in dec. name alone usually needs probate to clear the title

-might be necessary if need to cut off creditor claims (ie if dec. owned a business)


2. Lifetime Transfers- NOT subject to probate



a. Trusts (most complex probate avoidance device)

Def: property is principal of trust which is invested to generate income for the beneficiaries

Elements: 

1. property (aka "the res")

2. held by someone (trustee)

trustee: owes a duty to someone else

3. to benefit someone else (the beneficiary)

4. created by someone (testator, donor, trustor, settlor, etc.)

How: either 

-through a lifetime transfer (inter vivos trust) or 

-by will (testamentary trust*)*usually subject to continuing jurisdiction/supervision of probate ct. 



b. Others

-joint tenancy (aka joint w/survivorship)

-TPB contacts, considered property of TPB

-Life insurance

-"Payable on death" accts, mutual funds, and securities

-retirement plans


3. Guardianships

def: need a guardian if one cannot handle his own affairs (ie a common disaster kills both a child's parents). One of the main reasons young parents execute wills. The statute may appoint someone the parents don't approve. 

Types:

guardian of the person: can be for incompetent adults or competent minors. The latter has less authority than the former.  Req'd for minors. Ltd. powers require ct approval for exercise.
guardian of the property: self-defining. can be ltd to specific property
guardian ad litem: have ltd powers bc only appointed to protect the person's interest in litigation. 


4. UPC and Restatements (prop. and trusts): 

UPC (1969): 16 states have adopted some part of it 

C. Federal Wealth Transfer Taxes

gift and estate tax (unified 1976): taxes cumulative lifetime transfers and an indiv's estate at death

generation skipping tax (1986)- 2001 GST/ estate tax being phased out until none for dec. dying in 2010. 2011 schedule reinstituted

Basis: value of prop at death or 6 mos after.


1. Unified System


2. The Gift Tax


3. The Estate Tax



a. The Gross Estate



b. The Marital Deduction



c. Using the Unified Credit


4. The Generation-Skipping Transfer Tax

II.  Intestacy (pg. 39)
A. Overview

Intestacy statutes are: 

-an estate plan devised by the State legislature if the Dec. doesn't have a will, or if the will doesn't cover all of her probate property (ie covers real estate but not personalty)

-help identify "interested persons" who may challenge a will

-aid in will interpretation

-provide models for drafters of wills and trusts

POLICY:

1.reflecting presumed desires of decedants

2. protecting dependent family members

3. keeping property in the nuclear family

4. encouraging individuals to accumulate property


1. Terminology

heirs: those identified by the statute to take the estate if the dec. dies intestate

ancestors: parents, grandparents, etc. extending back into history

issue and descendants: children, grandchildren and the continuing line

collaterals: those out of the lines of ascent/descent; aunts, uncles, brothers, sisters, cousins


2. Survivorship

dead: if there is an irreversible cessation of all circulatory and respiratory function or of all functions of the entire brain, incl. the stem.

common disasters: when people who die at the same time are supposed to take from each other's estate, want to prevent property from going through a dead person's estate. UPC def of "survival": one person has to survive the other by 120 hours to survive that person. 

DRAFTING: can override statute's default rules and require someone to survive by any number of days to qualify as a beneficiary


3. Choice of Law*

realty: most cts apply the law of the situs of the property

personalty: most apply the law of the decedent's domicile But some apply situs to personalty and realty

*even though you apply the relevant state's laws, the state law may refer you to the laws of the state's domicile or a third state. 


4. Protective Provisions

not ltd to intestacy. Family members have a right to estate assets "off the top" before creditor's claims and before distribution by will or statute.

a. homestead (realty) and exempt property (personalty): note: some states don't distinguish the two. Some states have provisions termed as acreage or as monetary amt. UPC- 15k homestead, 10k exempt property

b. support: helps the family live while the estate administration is open. 


5. The UPC Intestate Scheme

generally the same as the state schemes. Apply the "look down, look up, look down, look up" principle: when looking for heirs, first look down for descendants. If there is more than one child, follow each child's line, stop when you find a survivor. If there are no descendants, look up to the parents. If none, look down to sisters and brothers, and if needed, their children (nieces and nephews). If none, go to the grandparents (on both sides). If none, go to aunts, uncles, and cousins. if none, state takes. 

Must survive by 120 hrs under UPC.  

NOTE: many states limit the ability of aliens to inherit property, especially realty.

B. Qualifying to Take

note: changing American family structure creates problems w/definitions. 

1. Spouses

def: someone who is legally married. Must comply w/ stat. formalities (ex. A and B divorced in 1959 but continued to live together until spouses death in 1982, survivor not considered spouse)

common law marriage: based on behavior rather than formal ceremony

bigamous marriages: married person lacks capacity to remarry without divorce, so second and subsequent "spouses" have void relationships. Only first spouse can inherit in most jurisdictions

Exception for bigamist: "putative spouse" provisions

valid divorce or annullment: prevents someone from claiming as a surviving spouse. Separation decrees vary by jurisdiction though. 

note case on invalid divorces: spouse gets mexican divorce before dec. death, then tries to challenge validity of divorce and take as a surviving spouse. Ct doesn't allow it. 

committed partners: only take in a few jurisdictions (VT, HI)


2. Children of Unmarried Persons

Traditionally- not legally related to anyone "filius nullius". Gradually allowed to take from 1. mother, then 2. mother's family, could inherit f/and through mother, then 3. from child's father (late 1960's)

Trimble v. Gordon (1977): Ct held violation of EP to require child's parents to marry to be considered legitimate.  Not a matter of status, a matter of proof.  

ORS 112.105: for inheritance f/ father, must have evidence of blood relationship either through 1. est. paternity by adjudication, or 2. written aken by father. 

SoLs: some states have them. Restrict paternity est. to lifetime of father or lifetime of child, but Ct has struck down a few of them

artificial insemination: children conceived through artificial insemination of  an unmarried mother cannot take from sperm donor

exhumation for DNA evidence: varies by jurisdiction


3. Adopted Persons

Taking depends on jurisdiction. Ore:

R: adopted children cannot adopt from bio parents. Adoptee inherits from adopted parents as though 'ee were a natural child.

R: adoption is a legal substitute for a blood relationship 

multiple adoptions: parent child relationship exists only with most recent adopted parents. Most recent terminates the relationship with natural or previous adopted parents

step-parent adoptions: 
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if C adopts X, UPC says relationship w/other natural parent's family runs only to the benefit of the child. Kid can inherit f/ B's mother, but not vice versa. For A, inheritance runs both ways. 

choice of law: if domicile changes, look at the laws of the state of domicile to determine inheritance NOT the location of the adoption.

Effect: cts usually apply the law of the state which allows child to inherit

adoption of adults: ORS 112.195--> must have been adopted as a minor or a as a minor member of household at time to be valid. 

note: some cases of homosexual adults adopting partners for benefits. See jurisdiction.

intra-family adoption: if nephew adopted by mom's sister when mom dies and then maternal grandparents die, adopted aunt will take all and nephew loses deceased mother's share.  


4. Half Bloods

def: one common parent. most places no longer distinguish between half-bloods and whole bloods. Ex of distinguish: in fla. half-bloods get half the share of whole bloods


5. Stepchildren

def: children of one's spouse. Few states allow intestate inheritance for stepchildren or children by affinity. Some exception for "equitable adoption"* also, see Ca: allow inher. if property would otherwise escheat to the state.

Inheritance is a matter of blood. 

*equitable/virtual adoption: founded on the existence of some K between parents and child. effect: blood relatives "estopped" from the opportunity to contest validity of adoption  


6. Posthumous Children

 Nothing in class. Book: gen'lly, heirs if born w/in 9 months of dec. death.

Problems: frozen sperm and eggs


7. Identifying Next of Kin

next of kin: survivors more remote than grandparents and their descendants.

states vary on how they find this. Usually count degrees of blood closeness 

via Table of Consanguinity. Some states give all property to closest ancestor or to someone down that ancestors line. Others give equal shares to people of equal degree of kinship.

problems: costly, time consuming, can be unfair when people w/no relationship to dec. take. See Howard Hughes Estate.

C. Allocating Shares

1. Spouses


2. Descendants and Collaterals



a. Per Capita



b. Representation




i.   strict per stirpes




ii.  per stirpes: per capita with representation




iii. per stirpes at each generation



c. Drafting Lessons

III. Wills (pg. 69)
A. Planning Process
B. Creation of Wills

1. What is a Will?


2. Mental Element



a. Intention



   In re Estate of Kuralt



b. Testamentary Capacity




i. Mental Deficiency




ii. Insane Delusion




    In re Estate of Strittmater


c. Undue Influence




i. Confidential Relationships




   Olsen v. Corporation of New Melleray


d. Fraud


3. Will Execution



a. Policy



b. Statute of Wills




i.   In Writing




ii.  Signed




iii. Attested in Testator's Presence



   
     In re Demaris' Estate




iv. By Competent Witnesses



   
     Estate of Parsons



v.  Other Rules




vi. Attestation Clauses and Self-Proving Affidavits



   
     UPC 2-504



c. Holographic Wills



d. Mistake in Execution


   
    In re Will of Ranney

   
    UPC 2-503


   
    Estate of Sky Dancer

4. Prospective planning



a. Who Might Challenge



b. Structural Elements



c. Conduct

C. Components of the Will

1. Integration


2. Incorporation by Reference


    Simon v. Grayson


3. Independent Significance

D. Interpreting Wills: Extrinsic Evidence

1. Patent and Latent Ambiguities


    In re Estate of Gibbs

2. Interpretation or Reformation?


    Restatement (Third) of Property 12.1


    Flannery v. McNamara

E. Revocation

1. By a Writing


    UPC 2-507


2. By a Physical Act


    UPC 2-507


    In re Estate of Bakhaus


3. By Operation of Law

F. Revival

1. UPC 2-509


2. UPC 1-201(56)

G. Dependent Relative Revocation

1. In Re Estate of Patten

H. The Ethics of Safeguarding Wills
I.  Contracts Re: Wills 


1. Oursler v. Armstrong

IV. Will Substitutes


A. Lifetime Gifts

1. Henkle v. Henkle


2. Gifts to Minors

B. Joint Interests

1. Joint Tenancy 


   Gross v. Gross


2. Multiple Party Accounts

C. Property in Marriage
D. Revocable Living Trusts

1. Validity


    Farkas v. Williams 


    UTC 602


2. Ignoring Trust Form


    State St. Bank & Trust Co. v. Reiser


    Pour-Over Wills


    UPC 2-511


    Clymer v. Mayo
E. Life Insurance and Other Contracts
F. Retirement Funds

1. Annuities


2. Pensions


    
a. Private Sector Benefit Plans


    
b. Public Sector Benefit Plans  [pg. 200]
