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I. Introduction 

a. UCC Article 9 & Revised Article 9

i. Old 9 applies to transactions before July 1, 2001.  

b. Applies to transactions where a creditor gets or keeps a security interest in the property to protect his position with the debtor or with other creditors.  

i. Applies generally (with exceptions) whenever secured interest in personal property arises.  

c. Terminology of Article 9: 

i. If term is listed in definitions of Article 1, it applies to all the articles; if only in 9, it applies only to 9.  

ii. 9-102(a): most definitions

iii. Personal property that can be subject to SI is generally: 

1. Tangibles

a. E.g., consumer goods, equipment, farm products & inventory

2. Intangibles

a. E.g., accounts, general intangibles, deposit accounts, and some investment property

3. Paper representing intangibles

a. Negotiable instruments, letters of credit, chattel paper, documents of title, and other investment property. 

iv. Classify collateral in the hands of the debtor.  

d. Method of analyzing ST: 

i. Make sure you understand terminology

1. SI in 1-201(37)

2. Sale in 2-106

3. Others in 9-102

ii. Determine if the transaction is within the scope of 9

1. Principle of substance over form, regardless of what parties call them.  

iii. Determine if the SI has been properly created, has attached, and is enforceable.  

1. Has transfer of SI occurred? 

iv. Check contents of the SA and FS to determine what has been covered. 

1. 9-108 for sufficiency of description

2. 9-203(f) right to proceeds

3. 9-204(a) & (b) on after-acquired collateral

4. 9-204(c) on future advances

v. Determine if SI has been perfected

1. 9-301 & 9-303 - 9-306

2. SI is perfected if has attached and all requirements for perfection have been satisfied. 

3. Perfection is critical for determining SP’s rights vs. third parties.  

vi. Determine the rights of the SP against competing third party interests

1. If SI isn’t perfected? 

a. Unperfected interest is vulnerable – but still prevails over debtor, unsecured creditors, and later in time unperfected SIs in the same collateral.  

2. If the SI is perfected? 

a. 9-322(a) – basic provision between conflicting SIs giving priority to first to file or perfect 

b. but subject to 9-324 on PMSI and 9-322 with other special rules, and 9-324 – 9-339 generally. 

3. Look at whether the collateral has changed form and what the effect of any change is. 

a. Has it been sold, exchanged, collected, or disposed of?  

i. 9-102(a)(64), 9-315 (proceeds), 9-322(c) (for priority of proceeds claim)

b. Has collateral become so related to real estate that interest arises under RE law? 

i. 9-334, 9-604

c. Has collateral been installed in or affixed to other goods? 

i. 9-335 on accessions

d. Has collateral become part of a particular product or mass? 

i. 9-336 on commingled or processed goods. 

vii. Determine the rights of the SP against the debtor in event of a default. 

1. Default not defined in 9 – check the SA agreement.  

e. Scope of Article 9 

i. Code to know: 

1. 9-109(a), 1-201(37)

2. Exceptions: 9-109(c) & (d) 

ii. Article 9 covers “a transaction, regardless of its form, that creates a security interest in personal property.”  

1. Some transactions are included even though they’re not secured – for policy reasons.  

iii. Substance over form: to prevent creditors from contracting around it and to protect other creditors who wouldn’t otherwise have notice of the SP’s claim.  

iv. Disguised Security Interests: 

1. E.g., the “true lease”

a. A true lease isn’t a ST – but 9 does apply to a disguised secured transaction masquerading as a lease. 

b. A true lease involves transfer to the lessee of a right to possession & use of the goods for a term, in exchange for consideration. 

c. In a true lease, the lessor retains meaningful residual interest in the leased goods; at common law, a lessor in a true lease retained title to the goods & the interest is protected against creditors of the lessee or the lessee’s trustee in bankruptcy. 

d. A ST disguised as a lease usually involves transfer by the lessor to the lessee most or all incidents of ownership.  Payments of “rent” are really installment payments of purchase price. 

i. The lessor retains an interest in goods to secure payment; the lessor must comply with 9, or will have unperfected security interest. 

e. 1-203: abolishes the intent test to determine if it’s lease or not.  Instead, focus on the economics of the transaction – does the lessor have a meaningful residual interest in the property? 

i. 1-203(b): SI if lessee can’t terminate the lease during the time it runs AND any one of the four: 

1. original term of the lease is equal to or greater than the remaining economic life of the goods

2. the lessee is bound to renew the lease for the remaining economic life or is bound to become the owner of the goods. 

3. The lessee has an option to renew the lease for the remaining economic life for nominal consideration

4. The lessee has an option to become owner of the goods for no additional cost or for nominal consideration on compliance with the lease agreement. 

ii. 1-203(c) must be carefully read.  

1. A transaction the form of a lease doesn’t create SI simply b/c 

a. A full-payout lease

b. Lessee assumes risk of loss for goods

c. Lessee agrees to pay taxes, insurance, etc

d. Lessee has option to renew or become owner

e. Lessee has the option to renew for fixed rent

f. Lessee has option to become owner of the goods for fixed price that’s equal to or greater than FMV. 

f. Pecos v. Hartbauer: 

i. Lease with option to buy equipment.  Court determining whether there’s lease or SI.  

1. Court finds there is SI. 

a. ORS: unless lease is intended as security, reservation of title isn’t SI.  

2. SI b/c: 

a. At end of lease, Hartbauer could buy equipment for 1K – nominal consideration is indicator that there’s no meaningful residual interest.  Lessor has nothing to get back. 

b. “economic idiot” test – only idiot wouldn’t exercise the option. 

3. Fitting facts into the revision: 

a. “transaction in form of lease creates SI if the consideration is for the right of possession and use of the goods is an obligation for the term of the lease AND not subject to termination by the lessee.”  

b. Also, no additional consideration or nominal to become owner of goods. 

g. In re Zaleha: 

i. Toyota wants to require debtor to assume or reject unexpired lease.  Toyota claims true lease; debtor claims SI (uperfected).  

ii. The real fight is over when to calculate the option-to-buy price (determining whether the consideration would be nominal or not).  

iii. Court: need to know option price reasonableness at the time the lease was calculated.  (Predicted value at the end of the K, not the actual value calculated at the end of the K.) 

2. Consignment

a. Bailment of goods from the consignor to the consignee for the purpose of sale.  

i. An agency relationship with consignee acting as the consignor’s sales agent.  

ii. Title to the goods is retained by the consignor until the goods are sold ( then title passes directly from consignor to third party purchaser.  

b. Consignments are in Article 9, even if they aren’t STs.  

i. Difference only matters when consignee is in default.  

ii. If true consignment, the rights of consignor are different than rights of SP under 9.  

1. True consignments are treated like PMSIs in inventory.  

iii. Used to be there was advantage to consignor – could reclaim goods from troubled consignee and shield goods from consignee’s creditors.  

iv. NOW, filling a financing statement is necessary to achieve this goal and so consignment isn’t different from ordinary inventory financing.  

c. When a consignment is a ST: 

i. Disagreement over tests – there are three of them. 

1. Gilmore: focuses on consignee’s right to return unsold goods – concludes that if consignee could return the goods, the consignment was true.  If consignee owned the goods, then it was merely a ST. 

2. Hawkland: functional test.  Excludes consignments designed to fix prices but includes all other commercial consignments on grounds they are STs.  

3. White & Summers: functional approach, too.  “Floor planning” system – retailer avoids using own funds to acquire inventory and party financing the inventory has property interest in the inventory to secure retailer’s obligation.    

d. 9-102(a)(20): 

i. a transaction, regardless of form, where person delivers goods to a merchant for the purpose of a sale and the merchant: 

1. deals in goods of that kind

2. is not an auctioneer

3. is not generally known by creditors to be substantially engaged in selling the goods of others

ii. aggregate value is more than 1K 

iii. goods, not consumer goods
iv. transaction doesn’t create SI that secures an obligation 

e. Critical: consignee can return the goods if they can’t sell them.  


3. Bailment for Services 

a. Goods delivered to parties who perform services on the goods – so conflicts can arise between creditors of the party performing the service and the bailor who delievered goods.  

b. If transaction is true bailment, not covered under 9, and bailor wins.  If transaction is disguised ST, then failure to comply with statute is costly mistake. 

c. To argue it fits in Article 9: 

i. Functional approach – this is a financing transaction.  

ii. Substance over form.  

d. To argue it’s not in Article 9: 

i. Literal approach: this is a bailment for services.  Look if whether or not could sell the items.  

e. If it’s open question, then file!  Not worth the risk.  

i. 9-505: 

1. (a) consignor, lessor, bailor, licensor, of buyer of payment intangible or promissory note can file FS or comply with statute or treaty using terms “consignor, “bailor” etc. 

2. (b): the filing isn’t a factor in determining whether the collateral secures an obligation. 

4. Outright Sales

a. Both old & new 9 cover most outright sales of accounts & chattel papers.  

i. Difficult to distinguish between outright sale of these collateral types from ST ( so drafters decided to cover sales, too. 

b. “Securitization” – financing technique involving many types of receivables.  As a response, drafters expanded 9 to cover sales of payment intangibles, promissory notes & other receivables.  

i. In securitization, a debtor sells rights to payment to a corporation (est. only for this transaction).  The corporation (called “special purpose vehicle” or SPV) separates the assets from the debtor (“originator”).  This makes the assets less vulnerable to claims against the originator.  Originator promises to repurchase or replace uncollectible items – the SPV sells debt or equity stakes to investors in financial markets. 

ii. Securitization can be used with lots of types of collateral. 

1. Common with credit card receivables & mortgage loans.  

iii. Revised 9: SPC can perfect security interest in ALL of the collateral purchased.  

v. Exclusions from Article 9

1. 9-109

2. Revised 9 has a few more exclusions than old 9.  

a. If there is any argument at all that the transaction is in 9, should comply with requirements! 

3. Five ideas behind exclusions: 

a. Redundancy exclusions: 

i. RE

ii. Landlord & artisan liens 

1. Agricultural liens are included. 

b. Lobbying exclusions: 

i. Old: Banking & insurance industries lobbied to exclude interests in deposit accounts and insurance policies. 

ii. Revised:  covers deposit accounts (except in consumer transactions) and health care insurance receivables.  

1. 3-104(j) – defines negotiable instrument. 

2. If negotiable instrument, not deposit account, then will be covered under 9. 

c. “Don’t mess with the government” exclusions: 

i. security interests created by gov’t units & security interest subject to federal statutes, regulations or treaties. 

ii. Revised 9 attempts to include more of the transactions than old 9 – limits exclusions to situation where federal law preempts or “expressly governs.” 

d. Social Policy exclusions:

i. Transfer of wage claims

e. Non-Financing Transactions: 

i. Largest and most important category.  

ii. Drafters identifying the exclusions. 

iii. Revised 9: includes non-personal injury commercial tort claims. 


4. In re Maryville S&L Assn: 

a. Deals with exclusion of RE. 

b. A very bad case – 6th circuit gets it completely wrong, and comments in code about how this is NOT to do it.  

i. 9-109 cmt 7.  

c. Bankruptcy court was correct: 

i. Bank failed to perfect b/c didn’t get possession of the notes.  

ii. If attached & perfected in the note, then will automatically make them attached & perfected in the supporting RE trust deed.  

5. Article 9 & the Surety: 

a. Typical scenario: 

i. Bank provides funds to contractor & takes assignment of contractor’s rights to payment on construction jobs as security. 

ii. Contractor has to provide a bond guaranteeing performance and may be required to assign the rights to a surety as security in order to get the indemnification (local requirement – by government/statute, etc.)

iii. Surety doesn’t comply with 9. 

iv. Contractor defaults. 

v. Surety completes the K. 

1. Pays out the bond & to complete the work. 

vi. Then the lender and surety both claim funds that the owner owes on completion of the K. 

vii. Surety usually wins.  

1. At least to the money that is still owing and sitting there.  

a. Transamerica explains why.  

b. By paying to complete, the surety gets the right of the owner/government – they can also assert as subcontractors. 

c. Bank can only get what the contractor had - the doctrine of equitable subrogation holds for the surety.  

i. The surety, by paying the owner, acquire the position of the owner/government.  

ii. So surety wins without complying, and the lender loses though they did comply.  

2. This isn’t in the code! 

a. There was attempt, but sureties had enough clout to be excluded.  

b. Don’t have to comply with Article 9 b/c equitable subrogation to the owner’s right to offset against the contractor the damages resulting from the contractor’s breach of contract.  

b. Transamerica Insurance Co. v. Barnett Bank: 

i. Barnett Bank treats as Article 9 transaction: they’re the creditor.  

ii. Debtor Turner promises to indemnify Transamerica with security interest in the same accounts bank had SI in.  Promises to pay Barnet, promises government will complete. 

iii. Obligee is government, who promised to pay for the construction.  

iv. Surety is Transamerica: insures money to finish the government job if Turner defaults.  


II. Advantages & Risks of Security 

a. Without being secured, a creditor would have to go through lawsuit, attach property, hearing, bond, litigation consts, writ of execution, find non-exempt property ( then have it seized by a sheriff, sold at a public sale, subtract costs, etc.  

b. But if have a security interest? 

i. Default isn’t defined, but usually failure to pay the obligation at right time constitutes default.  

ii. Bank could sue, but have additional rights against collateral. 

1. Could notify underlying debtor to pay bank directly. 

2. Bank can take possession of property. 

a. Some requirements: bank has to act peaceably & reasonably in care & sale.  

b. Bank is liable for any loss caused by failure to abide by duties.  

c. Bank might have to pay statutory penalty in consumer cases, lose right to deficiency, or be liable in tort. 

iii. Important factors: 

1. Value of the collateral

2. Getting enough collateral to cover the obligation

3. Getting a claim to the collateral

4. Getting your claim in a way that gives rights better than most/all other rights. 

5. Can proceed against the collateral.

c. Waiver problem: 

i. Persistent issue is that if a creditor waits or delays to get collateral, it may lead a debtor to believe that it’s OK to pay late.  Then when the creditor finally does get the collateral, there are issues of waiver & estoppel.  

1. Not expressly dealt with in the code.  

2. Should have a “no waiver clause” in the agreement. 

3. 9-601: terms of default are determined by the agreement. 

a. But uniform view that non-payment on time is a default. 

4. Creditor arguments: 

a. According to the agreement, there is a default.  

i. If no waiver clause. 

ii. BUT some might argue that even the no-waiver clasue can be waived by conduct! Will ripen into estoppel.  

b. Telling the debtor they won’t stand for any more late payments works to negate the estoppel argument.   

i. Better: send letter that’s explicit: no more late payments or else.  

ii. Built in problem is that creditors don’t want to go after collateral right away – but you still have to be careful.  

d. Default

i. Occasion for SP to resort to collateral. 
ii. What is default?  Not defined in the code. 
1. But any well-drafted agreement will have a default clause that will trigger the SP’s rights and duties. 
2. Ordinarily the debtor will be responsible for any shortfall.  

e. Taking over Collection of Receivables after Default: 

i. 9-607, 9-608 define the rights of the SP.  

1. help SP who has loaned money on security of or purchased receivables.  They can eliminate the middleman and start collecting from the underlying obligors directly.  

2. Revised 9 adds provisions for enforcement against the obligated party and for application of any proceeds.  


a. 9-607: collection & enforcement by SP

b. 9-608: application of proceeds of collection or enforcement; liability for deficiency & right to surplus. 

ii. Two ways of getting accounts receivable financing: 

1. Assignment of accounts as security for a loan: 

a. Usually for less than the face value of the accounts.  

b. Loan as continuing one – so new accounts automatically are assigned to the bank. 



2. Factoring Receivables

a. Company sells receivables without recourse – the finance company assumes all risk.  

b. Essentially, the finance company acts as the financing department for the business – checking credit of potential customers, etc.  

iii. Recourse: 

1. Right to go after the debtor if the collections don’t satisfy the obligation.  


iv. Handling surplus:

1. If the SP actually bought the receivables, then the SP gets any surplus. (similarly, if they don’t get enough, then they have no recourse to the debtor)

2. If SP is lender with a SI in receivables, if there’s a surplus it goes to the debtor (after paying the debt & expenses of collection, etc.)

a. (More common situation: there’s a deficiency and the SP can go after debtor.)

3. 9-607(a)(3): opens up possibility of SP who has SI in equipment; debtor may have breach of warranty claim for provider of the equipment.  The SP could pursue the warranty claim when they repo the equipment! 

a. Comment 3 to 9-607 – expansion. 

4. Western Décor v. BofA

a. BofA had SI in inventory of furniture store. Some of the collateral is proceeds of collateral (once furniture was sold, BofA gets interest in the accounts).  

b. BofA notified account holders about duty to pay them now. 

c. Western argues three causes of action: 

i. Conversion

ii. Interference with business relationship

iii. Breach of K 

d. Jury awarded nominal damages on first cause of action and court dismissed second two. 

e. Western argues that only assignee of AR can seek payment from account debtor. 

i. Court rejects out of hand – idea of collecting on the AR is to minimize business disruption.  

f. Western argues there was no notice. 

i. Court: no need for it under 9-607.  Every action of the bank doesn’t require notice.  They’re allowed on default to notify the underlying debtor. 

g. Western argues BofA didn’t act in commercially reasonable manner. 

i. When collecting, must act in commercially reasonable manner. 

ii. Court says BofA tried – accounts were overinflated in value.  

iii. Also, there’s a problem collecting when Western isn’t cooperating! 

5. Collection efforts must be reasonable! 

a. If only wait 2 days after default and start collecting? 

i. This is hitting the debtor hard – best argument is bad faith, a 1-304 argument.  Look for a pattern of behavior. 

ii. It’s crap, but it’s what the code says is OK.  

6. Major’s Furniture Mart: 

a. Issue is if the transaction is a sale or a secured loan.  Both are under article 9, but issue is the effect on the surplus.  

b. Castle financed furniture dealers like Majors.  Castle declared Majors in default.  Castle had surplus over the transferred AR.  

c. Court: not going to accept the language of the agreement to say it’s a sale.  The presence of recourse is VERY relevant.  When look at the transaction, look at all the factors.

i. Full recourse against Major’s

ii. Major’s had to warrant

iii. Castle could refuse to purchase an account

iv. Reserve held by Castle w/o interest – to indemnify them against a customer’s failure to pay.  Major’s was required to repurchase bad agreements! 

7. Commercial financing is blurry: even outright buyer can have SI.  

f. Taking possession of collateral 

i. 9-609

ii. SP can take possession of collateral after default

1. But may not breach the peace when repossessing collateral. 

a. (Breach of peace isn’t defined – subject to judicial interpretation.) 

2. Policy: faster, cheaper, more efficient – credit available at lower cost.  

iii. There’s a continuum for how courts rule on breach of peace. 

1. Pro SP courts are on the side of there being actual violence (assaults/kidnapping) before there’s a breach of the peace. 

2. Middle of the road: 

a. trespass, breaking locks, chains

b. proceeding in face of strenuous protest

c. proceeding in the face of any protest

d. trickery to obtain consent or prevent protest.  

3. Pro D courts require much less – concerned about confrontation, trickery may actually beget violence.  

4. White & Summers: 

a. No entry into enclosed spaces without permission

i. Most courts let you go onto property where open/not fenced. 

b. No taking over protest

c. No fraud, trickery to gain consent or prevent objections. 

5. White & Summers factors: 

a. Where the repossession took place

b. The debtor’s express or constructive consent

c. The reactions of third parties

d. The type of premises entered

e. The creditor’s use of deception. 

iv. Davenport v. Chrysler

1. Appeals court looked at: 

a. Was there cause to repossess the car?  (Yes) 

b. Was it properly carried out (No)

i. Cutting locks to get underneath carport

ii. Breach of peace includes unlawful acts and “acts of public indecorum) 

v. Williams v. Ford 

1. Husband stopped paying for the car; it was repossessed while she was trying to get him to make the payments.  

2. Car removed at 4:30 am while she protested. 

3. Court affirms – no breach of peace. 

a. Claims no objection made to repossession

b. Repossession accomplished without any incident which could provoke violence. 

vi. Best way to look at the cases?  

1. Reasonable person acting as repo guy – would he know if there had been an objection?  

g. Duties of SP in Possession of Collateral: 

i. 9-207

1. in this section b/c duties apply to both SP in possession before default and to SP who takes possession after default.  

ii. Basic requirement: 

1. Exercise reasonable care in the custody & preservation of collateral. 

2. SPs have been held liable in damages to the debtor!  But courts aren’t uniform. 

h. Selling Collateral after taking Possession of it: 

i. 9-610 through 9-617, 9-627

1. 9-627: what’s more reasonable.  

a. Price alone doesn’t preclude finding un/reasonableness, but it’s a major factor (and if super low price, something else is likely suspect).  

2. 9-611: when notification is required & who must be notified.  

a. Must notify unless collateral is perishable or will change quickly in value.  (exceptions).  

b. If no exception applies, then debtor and secondary obligors must be notified. 

i. If not consumer goods, other claimants must be notified. 

c. Safe haven for SPs that if start search in time and didn’t get responses or get one that’s inadequate, SP is protected. 

3. 9-612: timeliness of notification. 

a. Question of fact. 

b. In non-consumer transaction, have 10 day safe haven period (or more) before time of disposition.  

c. If comply, can’t be commercially unreasonable as to time.  

d. Code doesn’t address the situation where the SP delays a long time after notice. 

4. 9-613-4: contents of notifications. 

a. There are forms in the code.  Use them!!! 

b. Nasty provision in 9-614(5) (different from 9-613(3)(B)).  

i. For consumer goods transactions ( there can’t be an error in the information.  

c. Check on this. 

ii. Two basic requirements: 

1. SP must give reasonable notification to the debtor 

2. Every aspect of the sale must be commercially reasonable.  

a. Two main tests: 

i. Looking at the price

1. Price alone doesn’t make it unreasonable – 9-627, 9-615(f).  

ii. Looking at the procedure

1. How it was sold

2. What kind of effort was made

3. Generally, courts look at what someone would do if they were selling it for their own account without recourse against anyone else.  

iii. DR Hogland 

1. Debtor didn’t think the sale was commercially reasonable.  

2. Attacked both the price & method of sale.  

a. Burden of proving commercial reasonableness is on the SP.  

b. Court took into account the market situation and the difficulty in getting financing. Finds it was reasonableness. 

iv. Kobuk

1. Not reasonable b/c after repossessing, sold it to themselves, then leased it out!  Then sold later and got even  more money.  Within short time they got in 35K, but only credited debtor with 10K.  

2. Only notified by sending copies of the sale to clerks to post on bulletin boards!  Nothing in newspapers.  SP was the only party at the sale, which was held at the courthouse. 

a. 9-504 and 9-610 were specifically written to combat this.  

v. What to put in the ads? 

1. Describe what’s being sold precisely. 

2. Where it’s located, provide for inspections.  

3. Should have phone number where people could get more info. 

4. Let people know if financing is available.  

5. And put it in the right section of the newspaper!  

6. Also, get professional auctioneer.  

i. Strict Foreclosure 

i. Keeping collateral after taking possession. 

ii. 9-620, 9-621, 9-622

iii. 9-622: effect of acceptance of collateral.  (Earlier sections: how to do it.) 

1. transfers ALL debtor’s rights to SP & all subordinate interests.  

iv. In consumer transactions, 

1. where debtor has paid at least 60% of the principal: remedy only available if the debtor signs waiver AFTER default.  

v. In other situations, 

1. SP can give notice to debtor (and sometimes to junior lienholders) – if no objection in 20 days, collateral can be kept by SP.  

2. When there is no waiver or of where the objection has been received, then collateral MUST be sold.  

3. In Revised 9, a change: SP in non-consumer transaction can propose to accept collateral in PARTIAL satisfaction.  

vi. Requirements for SF: Listed in 620.  

1. Express consent of the debtor. 

a. For full satisfaction, can get consent in two ways.  

i. Post default authenticated record. 

ii. Procedure where SP sends proposal to accept collateral in full satisfaction.  Debtor has 20 days after sending to object.  No objection = consent. 

2. Notification of junior lienholders. 

a. JLs are 

i. any person who told SP before debtor’s consent that they claim an interest entitled to notice & opportunity to object

ii. SP or lienholder of record

iii. Any other SP that has perfected with certificate of title statutes, or federal statutes with alternative means of perfection. 

3. But if consumer transaction: 

a. No partial satisfaction AND if collateral is consumer goods, can’t be in possession of the debtor when get the consent.  

i. Policy: fear that consumer debtor in possession may not be careful to protect rights, or to even understand what’s going on.  If SP has the collateral, debtor more likely knows something is happening. 


4. Also: 60% of principal (but not if PMSI – that’s 60% of cash price). 

a. Arbitrary figure, but substantial enough. 

b. Policy concern that SF (which gets rid of deficiencies and surpluses) would wipe out huge stake in the collateral – this way, the party doesn’t lose it b/c of the default proceeding. 

vii. Patrick v. Wix Auto 

1. 1997 

2. P bought Cadillac but didn’t get insurance.  D repossessed car and sent notice (after repo), inviting P to pay balanced. Said car would be “restocked.”  D didn’t mention strict repossession. 

3. Court: P had valid complaint b/c notice didn’t comply with statute. 

4. Moral of the story: can’t have cake & eat it, too.  This is specific statute with specific effect and  MUST be clear what’s happening.  

viii. Reeves v. Foutz and Tanner

1. 1980 

2. Indians traded jewelry to pawnshop for cash; shop sent notice after default.  No one objected.  Pawnshop sold jewelry in ordinary course of business.  

3. Court: if going to keep it, couldn’t sell it. (!!!).

4. Newell: don’t have to keep it, b/c no one would use this procedure if they had to keep the collateral.  

a. Comment 11 to 9-620: the role of good faith.  Example of proposal with collateral value greater than amount of loan: that violates principle of good faith.  BUT, normally cases shouldn’t be second-guessed on value of collateral.  

5. Case: NOT good! 

6. Newell: if proper notice given to the debtor, the ST is pretty much over if no objection.  SP can do whatever they want with the collateral.  

ix. Haufler v. Ardinger

1. 10K franchise fee and promissory note of 35K – collateral was equipment.  After default, SP took collateral, used it for a while, then sold it.  (Debtor had signed note saying nothing discharged obligation except payment in full.) 

2. Analyze using commercial reasonableness: every aspect of the transaction has to be commercially meaningful. 

a. They didn’t sell for 3 years and used in meantime. 

b. Comment 3 to 9-610.  

c. Also, good faith concern: can’t have “constructive” strict foreclosure.

3. (can’t follow this court’s analysis b/c it was specifically changed – overruled by 9-620(b)(1)).
 

j. Bankruptcy & SP’s Rights on Default: 

i. Conflict between SP and debtor’s trustee in bankruptcy: trustee wants to preserve the property for the estate. 

ii. ALSO, even where the SI survives bankruptcy, there’s a less visible problem. 

iii. Bankruptcy Code §§361-364 give trustee significant “administrative powers” that can affect SI.  

1. Available in Ch. 7 (straight bankruptcy), Ch. 11 (business reorg), Ch. 13 (wage-earner plan).  

2. §362: when petition is filed, operates as automatic stay of most proceedings against bankrupt, including commencement or continuation of lawsuits, acts to obtain possession or exercise control over property, enforcement of pre-bankruptcy judgment, perfection or enforcement of liens against property.  

a. Basically, SP is out of luck while stay in effect.  Can’t collect from account debtors after default, can’t repossess tangible collateral, can’t sell collateral or strict repo it.  

b. BUT, if debtor has no equity, trustee will release collateral to SP.  

c. SP can go to bankruptcy court to petition lifting of automatic stay.  Two grounds: 

i. Lack of adequate protection of SP interest

ii. Debtor has no equity and property isn’t necessary for reorg.  

1. This depends on valuation.  Only a problem in Ch. 11 or 13.  

3. §363: authorizes trustee to use, sell, or lease property of the estate including collateral of SP whose interests can’t be avoided.  

a. Certain “ordinary course of business transactions” can be conducted w/o giving notice or hearing to SP! 

b. Not in ordinary course of business transactions require notice & hearing. 

c. At hearing (mandatory for before non-ordinary course actions or on request of SP), the BC can prohibit or condition use, sale, or lease of collateral.  Limitation on trustee is ‘need to adequately protect the interest of the SP.’ 

4. §364: gives trustee power to borrow money for bankrupt and provides that new lender can get SI secured by the collateral of the SP ( new SI has priority over old.   

a. Can only be granted after hearing to determine if trustee can’t get credit except by giving the new SI, and again, looking to see if SP is adequately protected. 

5. §361: suggests adequate protection for SP can ge provided by three alternatives: 

a. cash payment or periodic cash paymens to compensate for lost value from 362 stay or 363 use, sale, or lease, or by 364 grant of prior lien. 

b. Additional or replacement lien to extent of lost cash value

c. Relief which gives the “indubitable equivalent” of SP’s interest.  

d. (These alternatives are usually accompanied by court battles – and seems that alternatives aren’t all inclusive for adequate protection issue.)  

k. Remedies: consequences of SP failing to comply with Part 6

i. 9-625 gives debtor remedies against SP who violates debtor’s rights.  

1. SP liable for any loss caused and will be liable for statutory penalty in some consumer transactions. 

a. Statutory damages: 

i. $500 for each case from person who

1. failed to comply with 9-208

2. failed to comply with 9-209

3. files record that they aren’t entitled to file under 9-509(a)

4. fails to cause the SP of record to file or send termination statement as required by 9-513

5. fails to comply with 9-616(b)(2).   

2. Court can also grant remedy in tort or deny deficiency.  

ii. 9-635(c): the parties who can recover damages. 

1. Except as in 9-628

2. Person who was debtor, obligor, or held SI in collateral

3. If collateral was consumer goods, person who was debtor or secondary obligor at the time the SP failed to comply with the statute.  

iii. 9-626(d): debtor whose deficiency is eliminated can recover damages for loss of surplus – but can’t otherwise recover under (b) for noncompliance with provisions relating to collection, enforcement, disposition, or acceptance. 

iv. Under old 9, there were three alternative remedies courts used. 

1. Revised 9 has “rebuttable presumption” alternative for non-consumer transactions. 

a. 9-626(a) – equitable relief in some cases – can get injunction. 

2. Proper rule in consumer transactions is for the courts. 

a. 9-626(b) – general compensatory damages available for violations, non-compliance.  (This may not be much money, b/c unless SP is selling to itself, SP is motivated to maximize its returns.) 




v. The three alternatives: 

1. Absolute preclusion: courts regard SP’s compliance with his obligation to conduct commercially reasonable disposition as condition precedent to recover any deficiency.  

2. Rebuttable presumption: majority (and UCC) – places substantial burden on SP.  SP’s failure to live up to foreclosure obligations creates rebuttable presumption that the value of the collateral equaled the debt.  

a. For presumption to be dispelled: SP must prov e the collateral was worth less than the debt.  Policy: debtor is in difficult position to show what was done in preparation for the sales – SP knows and has witnesses who appraised collateral.  

b. Rebuttable presumption adopted for 9-626, but doesn’t apply to consumer transactions.  So for consumer transactions, could apply any of the three.  

3. Damage setoff: most limited.  Courts view the SP’s claim to deficiency and the debtor’s claim for damages as independent rights which have to be separately established, with debtor having burden of proving his damages.  

vi. Gulf Homes, Inc. 
1. 1983

2. couple purchased mobile home, but only made down payment and no other payments.  Gulf repoed, sold it, and sued couple for deficiency.  

3. Bizarre case history, then back to AZ SC. 

a. Verdict for Gulf on deficiency and verdict for buyers on damages counterclaim in amount fixed by law.  

b. Damages calculated for buyers included time price differential plus interest.  

4. Gulf claims verdicts are inconsistent – that to find for Gulf, jury must have found that the sale was commercially reasonable.  

5. Court: NO. 

a. When SP has taken and sold collateral sues for deficiency, SP has burden of proving dispostion was commercially reasonable.  

b. Failure to carry the burden doesn’t mean absolute bar to recovery of deficiency.  Seller still can have it determined by jury/trier of fact. 

c. Here buyers couldn’t show specific damages b/c the amount was reasonable – but the buyers could show the sale was unreasonable & based on bad advertising.  

i. Debtor has right to recover amount not less than the credit service charge plus 10% of principal of debt OR time price differential plus 10% of cash price.  

vii. In OR: if collateral is consumer goods, debtor can recover amount not less than $1000.  This sets the minimum – if you can show higher amounts of actual damages, you’re entitled to get them. 

III. Perfection 

a. Basics: 

i. In order to perfect a SI there has to be one in the first place.  

1. SI is created by agreement between debtor and SP.  

2. SA must be authenticated unless collateral is in the possession of the SP OR is kind of collateral which may be controlled (deposit accounts, electronic chattel paper, investment property, or letter of credit rights) AND the SP has control pursuant to the agreement. 

3. Value must be given.  

4. Debtor must have rights in the collateral BEFORE SI is valid. 

ii. 9-308: Perfection occurs when the requirements of 9-203 have been satisfied and any additional steps required by 9-310 through 9-316 have been taken.  

1. Need a Security interest that’s created & attached.  

2. 9-203: creation and attachment occur when there is a SA (usually written), that debtor has rights in collateral, and value has been given.  

3. 9-308: you must check elsewhere to see if additional step is necessary (and what that step might be).  

a. 9-310: step is ordinarily filing, but lists exceptions or alternatives.  

b. If no exception applies, then must file according to Part 5.  

iii. Perfection usually happens in such a way that will give notice to third parties of the SP’s claim to debtor’s assets.  


iv. 9-310: filing a financing statement (indexed by debtor) is appropriate place for ordinary means of perfection.  

1. 9-521 provides form to use. 

2. Puts third parties on notice: third parties are required to inquire further to determine the precise nature of the interest claimed.   

v. 9-302: list of exceptions or alternatives to filing as means of perfection. 

1. Sometimes filing isn’t acceptable way to perfect! 

2. Pledging: SP takes possession.  For situations where there’s paper collateral.  

b. Overview of Perfection steps: 

i. Perfection

1. 9-308

2. Attachment & other steps 

ii. Attachment 

1. 9-203

a. Value given

i. Value is defined in 1-204: “any consideration sufficient to support a simple contract.” Also, a person gives value for rights if acquires them as security for a pre-existing claim.  Also, 9-203 requires only that value is given, not that it necessarily comes from the SP!

b. D has rights or power to transfer rights

i. Usually this is easily satisfied.  Basic points summarized in Comment 6 to 9-203.  

1. SI may attach even through debtor has less than full ownership. 

2. Baseline rule: SI attaches ONLY to whatever rights D has. 

3. Exception to baseline rule: debtor may transfer whatever rights he has the power to transfer.  

c. There is a Security agreement; Agreement which must be (in most cases) in authenticated record

i. 9-203 is like statute of frauds.  

ii. At minimum, SA must create or provide for a  SI and contain a description which reasonably identifies the collateral.  

iii. Doesn’t have to be “written” – nod to new technology. 

iv. Exceptions: when SP has possession of collateral (still have to have an agreement, tho, but can dispense with authenticated record.) 

2. Amex-Protein Development: 

a. Plant sold equipment to bankrupt on open account, but substituted promissory note for the open account and filed a financing statement. 

i. Note included the line “this note is secured by a SI in subject personal property as per invoices.”  

ii. That bit was handwritten, and testimony showed that words were added by officer for Amex to tie the SI to the personal property. 

iii. FS contained list of collateral that was to be secured. 

b. The problem: where’s the security agreement? 

i. Common for non-lawyers to merge the two.  Occasionally can act as oen or the other, but they’re very different: 

ii. SA is the K between the parties that creates the SI.  

iii. FS is a one-paged, printed fill in the blank form with minimal info.  

iv. The court finds there’s a SA b/c it “creates or provides for a SI.”  Court is suggesting the people drafting the document weren’t trying to zero in on technical application – question is if they were intending to create the interest.  

c. Second issue: whether the collateral was adequately described: 

i. Court uses parol evidence & doctrine of incorporation by reference to provide description from invoices and financing statement. 

ii. In this case, it helps that the note is signed by the debtor.  

3. Hoffman v. Schlegel

a. P seeking SJ on issue of whether documents qualify as a SA.   (P is trustee in bankruptcy) D is Schlegel – who argues she has a SI in the debtor’s fixtures & equipment, based on two documents. 

i. UCC filing statement which identifies all fixtures and equipment as the collateral. 

ii. Agreement provides creditor had previously executed 136K promissory note in favor of bankrupt, and that bankrupt agreed to release collateral securing the note.  In exchange, creditor would receive FS on all fixtures and equipment.  

b. Trustee’s SJ motion gets denied b/c there is an issue of fact – CT courts have held that weird stuff has been held to be a SA: phone rental agreement, rental maintenance agreement, UCC-1 financing statement, delivery certificate for component installation, and rental agreement rider giving option to buy for 1 dollar.  

c. Several documents together can constitute an agreement! 

4. No requirement for debtor to sign financing statement! 

a. That’s why they don’t often work well as SA b/c the debtor hasn’t authenticated.  

b. Could look to another document to see if authentication.

5.   Security agreement MUST have: 

a. after-acquired property clause

i. two schools of thought: some courts require explicit clause.  But: majority looks at parties’ intent and applies reasonable man test: if reasonable man looking at entire SA and FS would recognize that parties intended to secure after-acquired inventory. 

b. future advances clauses 

c. if the SP is going to have those interests. 9-204(a) & 9-204(c)

6. Security agreement doesn’t have to have: 

a. Claim of proceeds or 

b. Claim to any supporting obligation

c. If the SP is to have those interests.  9-204(f) (attachment gives rights) & 9-203(f) Comment 8.  

iii. Additional Steps

1. 9-308 says to look to 9-310 through 9-316

iv. Filing is normal step

1. 9-310

2. Filing is typical, except for 9-310(b) and 9-312(b)

3. It’s common (and good sense) to have filing steps done before perfection/attachment takes place.  

a. Very common to file financing statement before entering into transaction.  Why?  As long as the debtor is OK, it’s to establish priority from the date of filing financing statement.  (Avoid having a window where not perfected: D could get another lien or go bankrupt during that time.) 

v. Filing Details

1. Rules are in Part 5

a. Ordinarily the “extra step” that’s needed to perfect.  

b. 9-310(a)

2. Notice document: Form 9-521: as basic a document as you can get (even more in revised 9). 

a. Purpose: to notify searcher about filing party’s interest.  

b. Just have to have the names of debtor and SP and indication of collateral.  

i. “all assets” or “all personal property” are OK for FS, but not the SA.  

3. Revised 9 eliminates requirement of debtor’s signature on FS.  

a. Didn’t provide any real protection.  

b. Also makes electronic filing easier.  

c. BUT, under revised 9, only FS that’s authenticated by debtor  is authorized.  (However, authentication of SA authorizes filing of FS.) 

4. Place of filing: fixed in revision.  Two questions: 

a. Which state and what office in the state.  

b. 9-301: state where debtor is located. 

c. 9-307: rules to locate debtor, including residence of individual debtor and residence state of corporate debtor. 

5. But: if erroneous filing made, there’s a procedure to terminate the unauthorized filing.  9-509(c) and remedy against person who makes the unauthorized filing.  9-625(e). 

vi. The alternatives to filing: 

1. Possession

a. The pledge situation.  For paper collateral, like common stock in a bank vault.  

b. 9-310(b)(6) and (7). 

c. SP can perfect SI in the debtor’s inventory by possession (but doesn’t really happen). 

d. If in possession of third party who isn’t agent for SP?  Dangerous if no authenticated record.  (Don’t need authenticated record if third party is truly the agent of the SP and can establish that agency.)  

i. Hutchinson.  

e. Negotiable Documents of Title: goods stored in terminal warehouse and negotiable warehouse receipts are issued OR goods are in transit and carrier issues negotiable bill of lading.  

i. Negotiable bill of title: controls goods and MUST be surrendered to obtain possession.  Can perfect by filing, but to be completely protected must also have possession. 

ii. b/c the bill of lading is so important, if someone else has the bill of lading, it serves as notice that there’s a SI out there somewhere.  

iii. Example:Compumax problem. Common in worldwide shipping transactions. 
1. Parts given to carrier to transport. 

2. Carrier gives negotiable bill of lading to Compumax. 

3. Compumax gives bill of lading to bank to get money. 

4. Buyer gives money to the bank for the parts.  

5. End: buyer has bill of lading and negotiates it to get the parts devliered.  

2. Control

a. Very recent in UCC terms – 1994 revisions.  Came into play in 90s with investment property. 

i. Control started with investment property and now expands to other categories. 

ii. 9-310 fans out to many other sections. 

b. Deposit account example.  Three ways to control a deposit account at a bank: 

i. The SP is bank where deposit account is maintained. 

ii. Debtor, SP, and bank have agreed in an authenticated record that bank will comply with instructions from SP directing disposition of the funds. 

iii. SP becomes the bank’s customer with respect to deposit account.  

c. For electronic chattel paper and electronic documents: up in the air.  

i. CP or documents of title can be on computers; but how to control?  9-105 and 7-106.  

ii. If person has the paper, then they’re in possession of control.  

d. Letter of credit rights: 9-107

i. Control exists if issuer or nominated person (agent of the bank) has consented to assignment of proceeds of the letter of credit.  

e. Investment property control: gets into article 8.  Three ways that someone can control investment interest: 

i. Certificates in tihe safe deposit box (used to be the only one that was recognized it.) 

f. First National Bank of Palmerton: 

i. Bank suing securities corp b/c securities corp let the debtor liquidate an account the bank had an interest in. 

ii.  BUT: securities corp had no duty to the bank.  Provisions of article 8 are clear that securities intermediaries have no obligation to make a control agreement.  

3. Both possession and control have two basic ideas to them:  

a. Perfection function: a notice aspect. 

i. If you take away the collateral from the debtor, then other parties would be on notice someone else has the collateral. 

b. Priority function: closely related to perfection. 

i. To take property out of circulation so that it can’t be transferred to an innocent third party.  

4. Compliance with federal statutes as means of perfection: 

a. If federal statute preempts, then transaction is excluded from 9.  

i. But if federal statute doesn’t preempt entirely, but does preempt filing as means of obtaining priority, then state law still applies BUT federal recording or filing is appropriate way of perfecting. 

ii. Some federal statutes fail to preempt entirely and also fail to preempt UCC filing.  In these cases, UCC state filing system applies. 

iii. Area of law “is a mess.”  Only safe bet is to comply with both state & federal law.  (But federal law can be expensive and difficult.)  

1. Particular problem in IP law. 

2. Only Congress can fix this. 

b. In re Peregrine: 

i. Issue is SA and UCC FS describing collateral as contract rights, films, distribution rights, and licenses.  

ii. NOT recorded in US Copyright office.   

iii. Court: Federal interests preempt; should have to file in CR office even though nothing explicit in CR statute. 

1. Following the code: 9-310(b)(3), 9-311(a)(1): federal statute can preempt, but only if clear preemption.  

2. “giant preemption” vs. “perfection preemption.”  

iv. Since this case, there’s been 9th circuit case which says if have unregistered CR, UCC filing system would be OK.  

v. So in reality: always file FS in appropriate office, too.  Easy overkill to do. 

1. Would be really hard to go through the system and search this b/c wouldn’t be under debtor’s name. 

c. In re Together Development Corporation: 

i. This is a Patent & TM case – but don’t have to file in Patent and TM office.  Filing system seems to be OK.  

5. Notation on Certificate of Title as Means of Perfection: 

a. 9-310(b)(3), 9-311(a)(2).  

b. “filing of a financing statement is not necessary or effective to perfect a SI in property subject to the certificate of title statute.”  

i. (exception for inventory in the hands of a dealer ( still subject to filing provisions.) 

c. Examples: cars, motorcycles, snowmobiles, boats, aircraft, floating homes, mobile homes, farm equipment, trainers, RVs, construction equipment, mopeds, outboard motors.  

6. Automatic Perfection: 

a. 9-309, 9-103

b. No perfection required in particular transactions!  No notice given to third parties. 

c. Main area: PMSI in consumer goods.  Exempted as concession to dealers who didn’t want to file for every little transaction.  

i. Big area to watch for with this: is it a consumer good or not. 

d. Another example: insignificant assignments of accounts.  (But can be tricky to distinguish insignificant assignment from one where filing is required to perfect.  

7. Draper Bank: 

a. Case raises a number of priority issues. 

b. MSO: manufacturer’s statement of origin => not the same as a title certificate.    

c. Review case: p. 217.  

8. Reasons for not filing as means of perfection? 

a. Screw up

b. Possession or control is better for priority

c. Filling doesn’t work and other means are required

i. Certificate of title statutes.  

d. Filing is more expensive and troublesome than alternatives

e. SP lacks sophistications and 9-309(2) protects.  





IV. Secured Party vs. Other Creditors

a. Introduction

i. SP can find itself in competition with: 

1. General unsecured creditors

2. Sellers of the collateral attempting to repossess it

3. Unsecured creditors who have judicial lien

4. Creditors entitled to special nonconsensual liens on collateral (workers who added value, or landlords, or warehousemen)

5. Other SPs claiming the same collateral.  

ii. Start from 9-201(a): “except as otherwise provided in the UCC, a SA is effective according to its terms between the parties, against purchasers of the collateral, and against creditors.” 

1. 9-201 exists to make sure nothing falls through cracks.  If no other rule applies, then 9-201 says SP should prevail.  Fall back provision. 

iii. Other important sections: 

1. 9-317: judicial lien creditors

2. 9-333: artisan’s lien creditors

3. 9-322-9-329: other SPs. 

b. SP v. General Unsecured Creditors: 

i. SP wins b/c of 9-201(a) unless unsecured creditor has judicial lien or special claim as seller of goods, landlord, artisan, etc. 

c. SP v. Seller of Collateral seeking to reclaim it under 2-702. 

i. 2-702: gives credit sellers very limited right to reclaim goods sold.  (Amended version hasn’t been adopted by anyone yet.) 

ii. Review: 1-201(32) and 2-403 and 1-201(32), (33), and (44).  

iii. 2-702(2): allows credit seller to recover goods when discovery buyer’s insolvency. 

1. If buyer received goods while insolvent

2. Must reclaim within 10 days.  

3. (Revision says 10 day period is ‘within a reasonable time’ of the buyer’s receipt.) 

4. This overrides 9-201 b/c 9-201 says “except as otherwise provided in the whole code.” 

iv. 2-702(3): seller’s right to reclaim is subject to rights of the buyer in ordinary course of business or other good faith purchaser for value under 2-403(1). 

1. That right to reclaim is subject to the right of a good faith purchaser under 2-403, and that purchaser can pass along good title to GF purchaser. 

d. SP v. Judicial Lien Creditor

i. 9-317 governs priority between SP and the judicial lien creditor and (if no PMSI), there’s a race between SP and the lien creditor who must obtain lien on collateral BEFORE SP either perfects or satisfies 9-317(a)(2)(B).  

1. tie would go to the SP b/c to prevail, creditor’s lien must arise before compliance by SP. 

2. Except as otherwise provided in subsection 3, a person that becomes a lien creditor before the earlier of either perfection or one of the conditions of 9-203(b)(3) is met and financing statement covering collateral is filed.  Read comment 4.  

ii. 9-102(a)(52)(A): lien creditor.  

e. SP v. Creditors with Special Nonconsensual Liens on the Collateral

i. 9-109(d)(1): excludes landlord’s liens from Article 9; 9-109(d)(2) excludes artisan’s liens except that 9-333 applies for priority of the lien.  

1. Change: agricultural liens are now within scope of 9.  So this doesn’t concern agricultural liens. 

ii. Courts have had trouble determining priority between SP and creditors with artisan, landlord, or other liens against collateral.  Some rules:

1. If it’s consensual, then governed by 9. 

2. 9-333 priority isn’t applicable to landlord liens. 

3. Is 9-333 priority rule exclusive statement of priority of artisan’s liens??

4. What priority rules apply to landlord liens??

a. OR statutes: landlord has lien on all chattels, except wearing apparel owned by tenant or occupant legally responsible for rent and advances made on behalf of tenant.  Landlord can retain chattels until rent and advances are paid. 

b. Also: liens created by OR statute have priority over all other liens, SIs and encumbrances on the chattel subject to the lien, except that taxes and duly perfected SIs existing before the chattels sought to be subjected to a lien are broad on the leased premises . 

iii. Notes in this area are hazy. 

f. SP vs. other SPs: 

i. 9-322: concerns priorities among conflicting SIs in the same collateral.  

1. 9-322(a): rule of priority based on promptness: first SP to properly file or perfect wins. 

a. BUT certain exceptions. 

b. Exceptions for SPs who provide new collateral to the debtor.  9-324.  And also for some PMSI financers.  

2. 9-322(b)(1): time of filing or perfection as to SI is also time of filing or perfection as to a SI in proceeds.   Proceeds subject to race rules.  

3. 9-323: in most cases a future advance will have same priority as initial advance.  So SP with priority can feed his priority by making future advances which will also be secured by prior interest.  

ii. System is designed that you only have to look at the record once.  That’s why it’s first to file or perfect.  

1. If you file FS first, as soon as the debtor gets rights in the collateral, then attachment & perfection are simultaneous.  

iii. If you find another FS on record, call the debtor.  They can ask the other SP who may have a FS sitting on the record to get it removed, via 9-513(c)’s termination statements. 

1. Second SP can’t make the request – only the debtor.  

iv. If an original loan has already been paid off before a second SP comes along?  

1. Filing has a 5 year life; even if you later lose the attachment & perfection, the filing is still there.  Still have filed first.  

2. 9-322, Comment 4.  
Study the examples.  

v. 9-322(b)(1): use the time of filing as to the underlying collateral, as to the time for the proceeds. 

1. Accounts usually come from sales of inventory.  

a. (If claiming interest in accounts, need to know that: the time for filing as to inventory is ordinarily our time for the proceeds.  Can’t just look for accounts, but for inventory that might produce accounts.) 

vi. Shallcross v. Community State Bank & Trust Co. 

1. NJ Sup. 1981

2. Shallcross had SA, oral conditional sales agreement.  Sold a shear to Dunphey.  Conditions were that if Dunphey sold his old shear, Shallcross was to be paid.  

a. In January 78, Dunphey sold old shear and Shallcross sought payment; renegotiated the price down.  Dunphey agreed to make monthly payments.  June 29 there was bill of sale, promissory note, FS and SA.  Filed July 12.  

b. June 19, 1978 bank loaned Dunphey money and took interest in shear.  Filed June 23.  SA had after acquired property clause.  

c. Dunphey defaulted and shear sold by bank.  Shallcross suing banik.  Bank moves for SJ claiming priority.

3. Bank is first to file and to perfect – they win.  

4. Shallcross argues title never passed to Dunphey 

a. Stupid argument: b/c if it worked, would undercut all of 9. 

b. Try to argue knowledge of the prior interest, but there’s no provision for that in this area of 9.

vii. Basic rule for future advances & proceeds: 

1. Priority based on original filing or perfection.  

2. Priority in proceeds normally goes by this rule as well.    

viii. Knox v. Phoenix Leasing Inc. 

1. Issues is whether SP who obtains defaulted debtor’s property ahs to pay restitution to third party who provided goods to the debtor.  

a. Nope. 

2. Knox sold barrels to Domaine; no FS or SA filed. 

3. Phoenix has SA covering equipment & financing – file FS and perfect. 

a. Invoices forwarded to Phoenix; second invoice sent directly to Phoenix.  Domaine defaults before second shipment was paid for. 

4. Phoenix doesn’t have rights in the barrels until Domaine receives them, but Phoenix is SP, and Knox is unsecured. 

5. What Knox should have done: 

a. Demanded cash on delivery 

b. Perfected a PMSI – then would have been the first.  

c. Should have checked with filing office to determine if debtor had already granted SI.  

6. Knox’s restitution idea goes against everything in Article 9.  If courts followed this, an after acquired property clause would be worthless. 

ix. In Re Video Group, Inc. 

1. Bankruptcy case.  At issue is personal property purchased by debtor for use in TV production facilities in 1975. 

2. In 77, bank took SI in inventory and is first in time (perfected). 

a. Loan with SA.  Debtor already had rights in the equipment.  Bank’s Si is in inventory. 

3. Issue is in the nature of the security – is it equipment or inventory? Can’t be both.  

4. Bank makes three arguments to say it was inventory: 

a. After purchasing property, debtor increased the amount of inventory on his books.  (Loses – it’s what it is, not what it’s called.) 

b. Property acquired by the debtor became inventory b/c its acquisition contemplated resale.  (But this wasn’t its primary purpose.) 

c. Property acquired was leased or furnished under contracts of services to third party (also looses – even if third parties were using the facilities, debtor’s EEs were operating the place.) 

g. New Collateral – PMSIs 

i. 9-103(a)(2): definition of PM obligation. 

1. Obligation of an obligor incurred as all or part of the price of the collateral or for value given for debtor to acquire rights in the collateral if so used.  

2. Two types of PMSI: 

a. Classic: retained bys eller as part of the financing of the purchase price

b. Other: some other lender where the money is used for the purchase of the collateral.  

ii. 9-324(a): “A perfected PMSI in goods other than inventory or livestock has priority over a conflicting SI in the same goods and, except as otherwise provided in 9-327, a perfected SI in its identifiable proceeds also has priority if the PMSI is perfected when the debtor receives possession of the collateral or within 20 days thereafter.” 

1. 9-327: Security interests in deposit accounts.  

iii. Policy behind super priority: PM lender is providing new collateral to the debtor to help keep him in business.  

1. The priority goes to the new collateral, not any priority over any other collateral.  (The guy ahead of the PMSI isn’t hurt – not any worse off.) 

iv. Problem 4-6 raises the question of whether in fact the SI rises to the level of PM where the loan was deposited into commingled account and funds were withdrawn to pay for the collateral.  

1. Does this meet the “so used” test?  

a. Make an argument for tracing. 

b. No authority for court to make special dispensations.  There’s a system to get that super priority – use it! 

v. Once we decide we have a PMSI, thrown into 9-324.  

1. If PMSI is first, would win anyway under 9-322.  

2. But if someone’s ahead of us, with a floating lien who has financed on this general category and claims an after-acquired property interest?  

a. Floating lien comes up often in inventory situation. 

b. That’s why 9-324 is designed to make it harder to get priority with a PMSI in inventory.  

c. If seeking PMSI in equipment, have grace period for perfection within 20 days after debtor gets possession of collateral. 

vi. Sony v. Bank One: 

1. Fight over deposit account at Bank One.  

2. BO has floating lien and Sony has later PMSI. 

a. BO’s lien covered inventory and filed properly.  

b. Sony sold tapes with PMSI and notified BO. 

3. Holder of PMSI in inventory has priority in identifiable cash proceeds received ON OR BEFORE THE DELIVERY of the inventory to the buyer.  

a. Here, even though Sony doesn’t get payment until day after delivery, the court gives Sony priority.  

b. The court gets this wrong.  

c. Under the revision, the bank would win.  Late payment means there was a deposit account, and that means the bank wins.  (Except when provided by 9-327). 
vii. 9-324(b): Inventory PM priority: 

1. PMSI is perfected when debtor receives possession of the inventory. 

2. PM SP sends authenticated notice to the holder of the conflicting SI. 

a. “Authenticated” notice to others with interest means more than just a phone call. 

3. Holder of the conflicting SI receives notification within 5 years before debtor receives possession and 

a. If you show delivery to the filed address, it should do the trick. 

i. 1-201: if you can show you sent, many jurisdictions have presumption that it was received.  

ii. BUT, RI said burden was on the PMSI to establish the notice and it wasn’t met when the witness for PMSI testified she believed notice was given b/c this was normal practice, but she wasn’t one to send the letter and no copy existed. 

iii. Just get a certified return receipt! 

b. If there’s an error by the clerk and the lender wasn’t on the list obtained by PMSI later on – no notice sent or received.  There has to be notice to establish priority.  

c. Notification states that the person sending the notification has or expects to acquire a PMSI in inventory of the debtor and describes the inventory. 

d. Note: Livestock is like inventory.  No grace period – must perfect before debtor has possession.

viii. Commerce Union Bank v. John Deere: 

1.   Commerce Union has floating lien filed 12/15/76. 

2. John Deere has PMSI on Crawler & Winch.  

a. 8/78 – rental agreement.  

b. 9/78 – AFR takes option to purchase. 

c. 9/28 – FS filed.  

3. The problem: to get PMSI super priority. 

4. Court saves Deere by saying this was a true lease (if it was sale with retained SI, then the purchase date would have been 8/10 – too late.)  

ix. New to the revision: SI securing obligation incurred as all or part of the price has priority over SI securing an obligation incurred for value given.  

1. 9-324(g).  Policy is to give priority to the party providing the goods.  

2. Two lender PMSI problem.
  

V. Secured Party vs. Purchasers of Collateral 

a. 9-201(a) provides that SA is effective against purchasers of collateral except as otherwise provided.  

i. 9-315 says that “SI or agricultural lien continues in collateral notwithstanding sale, lease, license, exchange or other disposition thereof unless SP authorized the disposition free of the SI or agricultural lien.”  (Again, except for otherwise provided in Article and in 2-403(2).) 

ii. These rules vary depending on who is selling, who is buying, and the type of collateral that’s sold.  

b. The basic rule: 

i. First to file/perfect, qualified by 9-322 rules.  

ii. 9-322(f) provides the limitations.  

c. 9-330: sales of paper collateral

i. 9-330(a): purchaser of chattel paper has priority over a SI in the chattel paper that’s claimed as proceeds of inventory subject to SI IF: 
1. in GF and the ordinary course of purchaser’s business
2. the purchaser gives new value 
3. takes possession of the chattel paper or obtains control of the chattel paper under 9-105 AND
4. chattel paper doesn’t indicate that it has been assigned to an identified assignee other than the purchaser.  
ii. Typical Floor Planning Arrangement: 

1. Car dealer finances inventory of cars by borrowing from Bank.  

2. Parties execute SA that provides bank finances the cars by paying GM directly and that Bank will have a SI in each car purchased. 

3. Dealer agrees to transfer any chattel paper (installment purchase agreement) after sales of the financed inventory.  FS is filed. 

4. Dealer signs letter of authorization which authorizes GM to accept payment from the bank; Bank signs letter of commitment agreeing to pay GM when cars arrive at the dealership.  

5. As each shipment of cars is purchased, a separate SA is signed which lists cars by model and VIN (serial) number. 

6. Periodically bank will audit the dealership to make sure dealer isn’t selling cars without remitting proceeds to the bank. 

7. When customer buys car, proceeds (after dealer’s profit) are turned over to bank, which reduces amount of the loan.  Bank has chattel paper and collects from customer. 

8. Bank charges customer 2% over prime for financing – the bank’s real motivation in the deal is to get the chattel papers where the customer agrees to pay financing charges that are significantly higher than bank interest rates (and not subject to usury laws).  

iii. Typical purchase of chattel papers: 

1. Finance company regularly purchases chattel paper from dealers.  

2. When dealers sell items, sell the chattel papers to Finance company. 


a. Financing company gets all of the finance charges and dealer gets the base cash price. 

3. Finance company knows that the dealer finances its inventory of equipment with the bank. 

4. Dealer takes money received from federated (from the sales of the chattel papers) to pay down its loan balance at the bank.  

iv. Difference between accounts and chattel papers:  Remember: can’t perfect SI in accounts by possession b/c they’re intangibles! Nothing to possess that would perform the appropriate notice function or removing it from the marketplace.  

v. In re New Mexico Ice Machine Company: 

1. NM leases ice machines.  Has financing through Heller, who takes interest in the leases (which are chattel papers).  Then gets financing from Ice Lease. 

2. Heller’s claim is prior in time – advanced 40% of the leases, then 60. Had SAs.  

3. Look to 9-313, then 9-310.  

a. 9-313(a): can perfect by possession of chattel papers.  Heller takes the white copies of the leases and says they perfected by possession. 

4. Ice lease: make loan covering 75% of the face amount – and get the blue copies. 

5. Heller wins with the leases bc they have possession of the originals.  Ice Lease is unperfected.  No indication they have filed (they thought they had possession.) 

vi. Advice for Heller: 

1. Get the files.  Make sure that NM’s transactions with its debtors is a true lease, not a disguised ST.  

2. Also perfect by filing 9-312(a): “a SI in chattel paper, negotiable documents, instruments, or investment property may be perfected by filing.” 

vii. Rex Financial v. Great Western Bank: 

1. Rex financed Liberty, a mobile home dealer, in inventory of mobile homes.  Liberty delivered to Rex the manufacturer’s certificates of origin to secure repayment and gave Rex SI in mobile homes. 

2. Case is about four mobile homes sold by Liberty in regular course of business.  Ks were sold and assigned to Bank in ordinary course of its business.  But Liberty didn’t use the money to pay off its outstanding debt to Rex. 

3. Bank knows of SI claimed by Rex.  Purchaser of chattel paper who gives new value and takes possession in ordinary course of business has priority over SI in chattel paper claimed as proceeds of inventory subject to SI even though he knows the specific paper is subject to SI! 

4. Rex argues: 

a. certificates of origin were part of the chattel paper and needed to be possessed by bank to perfect.  (Court rejects – CP must evidence the monetary obligation & SI.) 

b. Bank didn’t purchase SA’s in ordinary course of business.  (Court says this is ordinary – and bank expected that Liberty would pay Rex)

c. SI not merely proceeds of inventory. (Court – that includes SI in collateral & interest in proceeds.) 

5. Proceeds: anything arising upon sale, lease, licesnse, other disposition of collateral.  

6. Possession trumps filing!  If you don’t want to be trumped, then get possession.  

viii. 9-330(a) & (b): Newell hates the drafting.  

1. Same requirements. 

2. The only requirement that seems different si that if the competing interest is “merely” proceeds, one must act without knowledge that the purchase violates the rights of the competing party. 

3. If other than merely proceeds, only prevail if it’s not stamped (which would give notice) and presumably could lose if you got notice other than stamping.  

d. Purchases of Goods: 

i. 9-320: 

1. Buyer in ordinary course of business, other than person buying farm products from someone in farming operations, takes free of SI created by the buyer’s seller, even if SI is perfected and the buyer knows about it. (!) 

ii. Ordinary Course of Business -- 1-201(9):

1. a buyer in the ordinary course of business means a person that buys goods in good faith, without knowledge that the sale violates the rights of another, and in the ordinary course from a person (other than pawnbroker) in the business of selling goods of that kind.  

2. In a lot of these cases, buyer could qualified under the authorized language in 9-315.  

3. Key part of “ordinary course of business” is that you need to be buying from someone in the business of selling items of that kind – not just an equipment sale.  

4. Bulk sale – 6-102(1)(c) 

5. What about inventory subject to certificate of title?  

a. 9-311, comment 4: SP who finances auto dealer in the business of selling and leasing inventory can perfect SI in the autos by filing a FS but not by compliance with certificate of title statute.  

6. Buyer of consumer goods: 9-320(b)

a. Buyer of goods from person who used or bought the goods as consumer goods, will take free of SI, even if perfected if the buyer buys: 

i. Without knowledge of the SI 

ii. For value

iii. Primarily for buyer’s personal, family, or household purposes & 

iv. Before filing of financing statement.  

iii. 9-315(a)(1):

1. SI or agricultural lien continues in collateral notwithstanding sale, lease, license, exchange, or other disposition unless the SP authorized the disposition free of the SI (and SI attaches to any identifiable proceeds of collateral – part 2). 

iv. Kit Car World v. Skolnick

1. Kitcar had SI in all assets sold by Skolnick.  Seven customers purchased kits that were never finished.  (The customers’ problem is that they can’t ID what they bought and don’t have possession.) 

2. B/c the kits were clearly inventory to the debtor, it’s not comsumer goods.  

v. Farm Products: 

1. 9-320: Shelter principle: once something is cut off, can sell it free of the interest and doesn’t matter who future purchasers are.  

2. Food Security Act in 1986 – preempts UCC state law.  

a. Buyer in ordinary course of business that buys farm product from seller engaged in farming operations shall take free of SI created by the seller, even though SI is perfected, and the buyer knows of the existence of the interest.  

b. Exceptions allow SP to protect interest either  by providing detailed notice to the buyer in advance of the purchase or by filling a FS certified by Department of Agriculture.  

c. Notice only words if SP knows the ID of potential buyers and FS only works for satisfying federal certification requirements.  (Lender would have to file under 9 and do separate filing to protect against a buyer in the ordinary course of business.) 

vi. Test self with look at problem 5-10, p. 310. 

vii. Gordon v. Hamm 

1. Cal. App. 1998

2. Hamm buys from Sarasota, financing by Deere.  Trade RV to Sunset.  (this is ordinarily a disposition – trading in is part of the purchase price of the new one.  Assuming it’s a sale, Deere’s interest continues.) 

3. Sunset sells the RV to the Gordons.  Certificate of title is STILL with Deere. 

4. Hamms entrusted it to Sunset.  

a. Entrusting – 2-403.  Any entrusting of goods to a merchant that deals in goods of that kind gives merchant power to transfer all of the entruster’s rights to the goods and to transfer the goods free of any interest of the entruster to a buyer in the ordinary course of business.  

b. The Hamm’s equity interest is now completely gone.  

5. Trial judge strained to say that Deere had authorized, but Appellate Court (and Newell) say that the authority that would bee needed is to sell free of the SI.  If going to cut off  Deere’s rights, Deere needs to have authorized it.  

6. Hamms are stuck with the loss.  Lost their equity and breached their K.  

VI. Secured Party v. Real Estate Claimants

a. If collateral is a fixture, Seller or SP can come into conflict with RE claimants.  

i. Fixtures are defined in 9-102(a)(41) as chattels that are so related to particular real property that an interest in them arises under RE law. 

1. Examples: 

a. furnace, elevator, built-in appliances.  

i. Cranberry plants in cranberry bog (hard to remove) 

ii. Seats in a theater (although could be removed fairly easily)

iii. One ton machine.  (Could still fight over level of adaptation to particular use, etc.) 

iv. Code mentions manufactured homes!  (New in the article) 9-334 (3)(4)

1. But: could file under certificate of title statutes.  Newell would file under both systems.  Law is muddy here.  

b. A kind of test: whether it would have to be listed separately on the RE contract. 

c. If debtor owns property it creates a presumption. 

2. UCC delegates what a fixture is to state law – resulting in diverse treatment, as courts vary in what they consider what a fixture is.  

3. Fixtures are NOT a separate type of collateral: this is a status superimposed on collateral, ordinarily either equipment or consumer goods.  

ii. The conflict: RE financers want clean record and don’t want a vital part of the value of the property.  SPs say that if RE get priority, they’re unjustly enriched.  

iii. 1972 amendments favor PM lender on fixtures over all RE interests except construction mortgage provided that the PM fixture interest is perfected in way to show up on RE title search.  

1. Policy: rule that permits PM fixture financing will result in modernization & improvement of RE.  

iv. Conflict between PM fixture interest & construction mortgage ( governed by first in time rules of 9-334(3) and (h).  NOT by PM rule in 9-334(d).  

v. Dual filing system is authorized which saves personal property financer who doesn’t realize that his collateral is or will become fixture or isn’t worried about RE interest. 

1. A personal property financer who perfects in manner appropriate for collateral in its unattached state is perfected even if the item does become a fixture.  

b. Classifying Property Interests: 

i. If no interest in personal property passes under local RE laws, then any effective security in the property must be created and perfected under Article 9 and priorities governed by 9-322- 9-329.  

ii. Corning Bank v. Bank of Rector: 

1. Collateral is grain bins and the banks are fighting over them.  

2. Corning has PMSI in the grain bins – filed in UCC, but not in RE.

3. If this is a fixture & they failed to make the filing, they’ll loose.  If they had done this, they’d be first in time and they would win.  (But they just made Article 9 filing.) 

a. 9-334(c): if not covered by (d) through (h), a SI in fixtures is subordinate to conflicting interest of an encumbrancer or owner of the RE other than the debtor. 

4. Three part test: 

a. Is there real or constructive annexation to the realty in question? 

i. How sticky is it?  (Had to get expert testimony about removing it.) 

b. Has there been appropriation or adaptation to the use or purpose of that part of the realty to which it’s attached? 

i. E.g., car wash equipment. 

c. What was the intention of the party making the annexation to make a permanent accession to the realty? 

i. Intention can be inferred from the type of chattel, type of party, structure & mode of annexation. This is the major portion of the test! 

ii. Critical: whether the person making the annexation owns the RE.  (Could conceivably have fixture issue when someone doesn’t own the property, b ut much more likely that it’s permanent when person thought this would be permanent.) 

iii. Building materials incorporated into buildings on land aren’t fixtures.  

1. 9-334: “A security interest does not exist under this article in ordinary building materials incorporated into an improvement on land.” 

iv. Consequences to SP if court determines the goods are fixtures? 

1. 9-334(e)(3): if conflicting interest is a lien on the RE (and this is what’s going to involve the trustee in bankruptcy) after SI was perfected by any method, then SI wins.  

c. Capitol Federal Savings & Loan Assn v. Hoger: 

i. Homeowners have mortgage through CF, bought new furnace, A/C through KPL, who retained security interest. 

ii. Homeowners defaulted on mortgage and furnace and A/C.  Capitol brought foreclosure action. 

iii. Capitol gets full amount from sale of RE; KPL says have priority b/c have a PMSI. 

iv. Capitol says Western/KPL is entitled to the fixtures, but not money from the proceeds.  Western isn’t liable for loss in value to property, but must pay for any damage done in removing the fixtures.  

v. Fixtures aren’t worth the cost of paying someone to remove it and the damages.  

vi. Court: Western’s not entitled to the debt – have interest in the fixture and priority in the fixture means it can be removed.  If you don’t want it, then touch.  No direct interest in the RE. 

vii. 9-604(b)(2) and comments: overrules cases that say SP’s only remedy after default was removal – but the rights the SP has isn’t clear.  Do we need appraisers to say how much the RE has benefited from the fixtures, or to say what they’re worth?  

1. Review this. 

2. Also: even with this change, is Western any better off if CF hasn’t foreclosed? 


d. Fixture Filing: 

i. Fixture filing defined in 9-102(a)(40): “filing of a FS covering goods that are or are to become fixtures and satisfying 9-502(a) and (b).” 

1. So must meet standard requirements AND: 

a. Indicate that it covers fixtures

b. Indicate that it’s to be filed in real property records of filing office

c. Provide a description of the RE to which the collateral relates and

d. If debtor doesn’t have interest of record, the name of the record owner must be listed. 

ii. Policy: give constructive notice to people interested in the RE. 


e. The Priority Rules with Fixtures: 

i. 9-334 only covers disputes between RE holders & SPs with interest in the fixtures.  Otherwise, look to the other priority rules.  

1. 9-501(a)(1)(B): where file in jurisdiction.  If FS is filed as a fixture filing and collateral is goods that become fixtures, that’s only appropriate for fixtures.  

2. If equipment is a fixture and only have an equipment filing?  It’s perfected as equipment, but won’t have same priority against certain RE creditors. 

a. This always shows up on the exam.  

ii. RE holder will win unless there’s an exception in 9-334 that SP can latch onto. This is the default rule.   Exceptions are from (d) through (h). 

1. Main exceptions are in (d) and (e). 

a. (d): PMSI 

i. expands priority of chattel claimant if interest is PMSI – and most are. 

b. (e): SP has perfected interest before goods become fixtures. 

i. (e)(1): first in time, first in right priority to SP if files in RE records before RE claimant. 

c. (f): authorizes agreement by RE claimant to subordinate or disclaim interest the RE claimant may have in the future AND gives priority to the chattel claimant if the debtor has rights to remove the goods from the RE (like if debtor is tenant).  

d. (g): 

e. (h): construction mortgage is the one prior RE claimant whose interest can’t be leapfrogged.  But construction mortgagee would still be subject to all other priority rules.  (So if SP files in RE records before construction mortgage, then SP wins.) 

iii. In re Allen:

1. Bankrupt is Allen.  Mobile home financing through People’s bank.  SI, perfected on Certificate of Title.  

2. Trustee in bankruptcy is claiming a hypothetical judgment lien creditor (which is what bankruptcy trustees can do).  

3. Collateral is mobile home – consumer goods & vehicle.  

4. Bank doesn’t concede that mobile home is a fixture.  (If not a fixture, bank would say they won b/c perfected under certificate of title.) 

a. Even if fixture, bank still wins – 9-334(c): fixture must be perfected by fixture filing, but if competing interest is judgment lien, then still safe if you perfected under any method permitted. 

iv. The reason it’s stupid to take advantage of the 20 day grace period for fixture filing? 

1. Under 9-332(e)(1): you beat anyone who comes after you file.  

2. If you allow a 20 day grace period, there’s time between the goods becoming fixtures and the time of the fixture filing.  

3. The answer: file before you deliver – then clearly before goods become fixtures.  


VII. Secured Creditors v. Bankruptcy Trustees

a. Overview: 

i. Bankruptcy is liquidation proceeding in which the non-exempt property of the debtor is collected and distributed to creditors.  

ii. Two basic purposes for bankruptcy: 

1. Opportunity for debtor to have a fresh start accomplished by discharge in bankruptcy

2. Equitable treatment of the creditors.  

iii. Can come about by voluntary petition by debtor or by involuntary petition by creditors.  

iv. A smart SP should survive bankruptcy – this is the acid test for Article 9 interests.  

1. SP needs to police the secured transactions for practical & legal reasons.  

2. Keep an eye on your collateral to make sure it covers the balance of your debt.  

v. The bankruptcy trustee has multiple powers to attack security interests.  Can act as: 

1. Owner of the property

a. Can say from debtor’s standpoint that the transaction was fraudulent or usurious, etc. 

2. As an actual unsecured creditor

a. Under 9-201, SA is good against creditors and normally Article 9 interests defeat.

3. As a hypothetical lien creditor with a lien on the property as of the date of bankruptcy filing

a. 544(a)

4. In his own capacity as trustee.  

vi. Timeline of petition: 

1. Filing.  Has immediate consequences: stay of the commencement or continuance of lawsuits and other collection efforts against debtor. 

a. Filing acts as automatic adjudication of bankruptcy and filing date is key date in determining applicability and effect of the provisions.  

2. The order notifies creditors that interim trustee was appointed. 

3. Creditors meet; trustee usually becomes permanent. 

4. Creditors and trustee can examine the debtor under oath.  

5. Next: collection & distribution of assets.  

a. If no grounds to avoid SI, then SP is entitled to his collateral or value.  


b. Trustee v. SP who has taken unfair advantage of who has been careless in complying with Article 9

i. 541(a) & 558 give bankrupt estate all legal or equitable interests of the debtor in the property & benefit of any defense available to the debtor. 

1. This means trustee can invalidate security transfers which are unenforceable or voidable by debtor, like usurious loan or SI obtained by fraud, duress, or undue influence.  

2. Does NOT mean that under 541 or 558 that trustee can attack failure to perfect a SI.  (Why?  B/c perfection concerns rights of SP against third parties, and even an unperfected interest is valid against a debtor.)  9-201(a). 

ii. 544(b): allows trustee to step into shoes of actual unsecured creditor and to exercise any rights such as a creditor might have. 

1. NOT a primary ground for TE attacks on SI, since under 9, unsecured creditors lose to secured one.  

2. This section is used by TE against other parties (like bulk transferee of assets from debtor) 

3. Unsecured creditors can void SI under state fraudulent conveyance law, tho.  If actual creditor could void the SI, the TE can void it under this section. 

iii. 548: problem of fraudulent conveyances.  TE can also use the state law if actual creditor was defrauded.  

1. Two types of transfers are vulnerable here: 

a. Transfer within 1 year of bankruptcy with actual intent to hinder, delay, or defraud existing or future creditors of the bankrupt.  

b. Transfer within 1 year of bankruptcy for which the bankrupt received less than equivalent value in exchange, provided other statutory requirements are met. 

iv. 544(a): Most important to us (along with 547): 

1. TE given rights of hypothetical lien creditor who acquired lien at the moment of the filing of the bankruptcy petition.  A lien creditor will usually defeat an unperfected SI. 

2. Doesn’t have to be an actual lien creditor, either.  

3. If SI is perfected on the eve of bankruptcy, will be perfected.  

v. 547: gives TE power to avoid certain transfers of property made by debtor before bankruptcy and to recover them from the transferee for the estate. 

1. Transfers which are voidable: (Trustee must prove all to make out his prima facie case)

a. Transfer of debtors property

b. To or for the benefit of a creditor

c. For or on account of an antecedent debt

d. Made while debtor was insolvent

i. Rebuttable presumption that debtor was insolvent in 90 days prior to bankruptcy. 

e. Made on or within 90 days before bankruptcy filing 

i. One year for insider transactions

f. One that enables the transferee-creditor to receive more than he would have in the liquidation distribution. 

2. Lots of things that aren’t Article 9 transactions may still be voidable preferences.  But this comes up with SI: delayed security, delayed perfection and receipt of payments or additional collateral by under secured parties.  

a. Delayed security as preference: 

i. If attachment & creation of SI are after the creation of the debt, could be voidable.  

ii. It’s transfer of property to creditor on account of an antecedent debt. 

b. Delayed perfection as preference: 

i. 9-317 & BC 547(e)(1)(B) & 547(e)(2)

1. judicial lien creditor normally prevails over unperfected SI 

2. for purposes of 547, transfer of property is perfected when creditor on simple K can’t acquire a judicial lien that’s superior to interest of transferee

3. for purposes of 547, transfer of property is made at the time it takes effect between the transferor and the transferee if it is perfected at or within ten days after such time.  (If after 10 days, then made at the time of perfection.) 

ii. b/c SI can’t be created unless value is given, latest possible date of debt will be date SI was created – if perfection is more than 10 days after that time, then it’s on or on account of antecedent debt. And voidable. 

c. Receipt of payments and/or collateral as preference: 

i. Sp has become undersecured – haven’t policed the transaction.  At some time prior to bankruptcy if the SP gets payments or additional security, then is preference under 547.  

ii. Improvement of position can happen in a couple of ways: 

1. Sp may receive payments on debt w/o corresponding reduction in the value of the collateral. 

2. SP may receive increase in collateral w/o corresponding increase in the debt.  

iii. Payments clearly transfer for antecedent debt & will be preferential if other 547(b) requirements are satisfied and no 547(c) exception applies.   

iv. If debtor acquires new collateral which is covered by the SP’s after acquired property clause, then at the moment the debtor has rights in the collateral there will be transfer of interest to SP.  Unless SP provides new value to debtor, the transfer will be for or on account of an antecedent debt.  

d. Other major exclusions besides 547(c)(5): 

i. (c)(5) is for floating liens in inventory or receivables. 

ii. (c)(1): protects transfer which was intended by the debtor and creditor to be contemporaneous exchange for new value given by creditor to debtor and which was substantially contemporaneous. 

iii. (c)(2): protects transfer to creditor which is a) payment of a debt incurred by the debtor in the ordinary course of business or financial affairs of the debtor & transferee, b) made in ordinary course of business or financial affairs of the debtor & transferee and c) made according to ordinary business terms. 

1. Designed to protect creditors who receive payments for ordinary course bills during the preference period.  

iv. (c)(3): protection to PMSIs.  Protects creditor who perfects PMSI on or before 20 days after debtor receives possession of collateral.  Longer grace period – only starts to run with the debtor gets possession.  

v. (c)(4): protects transfer to creditor to the extent that AFTER creditor gives new value not secured by otherwise unavoidable SI and on account of which new value the debtor did NOT make an otherwise unavoidable transfer to the creditor.  

1. If distressed debtor is told by supplier that must make some payment if wants more goods on credit, and the debtor pays some in the preference period, then transfer is within 547(b).  But to extent that supplier subsequently provides goods to debtor without receiving unavoidable security or transfer in return, it offsets the earlier preference. 

e. 551: TE can preserve for estate any transfer which has been avoided under 544, 547 and 548.  If any of the transferees of avoided transfer would have had a prior claim to estate property over SI which isn’t avoidable by Trustee, then TE can preserve that priority for the estate. 



c. Secured Party’s Claims to Proceeds: 

i. Unless otherwise agreed, SP has SI in any identifiable proceeds received on the sale, exchange, collection or other disposition of collateral or proceeds. 

ii. Interest in proceeds is perfected if requirements of 9-315(c), (d), and (e) are satisfied.  

1. Review! 

iii. “identifiable proceeds” refers to any separate proceeds of collateral – also continues under 9 the use of conventional tracing techniques by SP to establish right to proceeds.  

1. In most cases, inventory turns into accounts.  If get an interest in accounts, better check to see who has the interest in inventory! 

iv. Flowers Mobile Home: 

1. Demonstrates tracing transaction under old law.  This is all fictional – taken from trust law.  If there’s money in the commingled account that covers the debt, then the proceeds aren’t invaded.  In this case, the SI attaches to the amount of the sale, and at all times never went below the amount of SP’s proceeds.  

2. If drops, then only that particular amount of the proceeds are available. 

3. “lowest intermediate balance rule of tracing.”
 

d. Trustee v. SP with Floating Lien in Inventory/Receivables

i. Floating lien is SI ordinarily in inventory and/or receivables where the specific collateral changes over time.  Usually all will turn over in 90 day period.  So without special treatment, SP’s interest would be preferential if: 

1. No transfer can occur until debtor has rights in the collateral.  

a. 547(e)(3) provides

2. nature of floating lien makes it difficult to police transaction tightly so that SP gives new value every time.  

ii. The current way that it’s handled is the “substitution in the aggregate” theory.  

1. SPs argued that transfers of new collateral were in substitution for the release of proceeds from old collateral.  

2. Calculate the proceeds as part of the collateral, compared to the debt – and then at the time of bankruptcy filing have to make a second calculation to see if there’s been an improvement in position.  

3. BUT: even if more money and oversecured, doesn’t necessarily mean a preference.  

a. If fully secured at the outset, there will never be a preference b/c can only get worse, not better. 

b. Transfer is key – shift in market value isn’t enough.  

c. Change in value of collateral b/c of making it into a finished product doesn’t make it a preference. 

iii. In re Wesley Industries, Inc. 

1. 11th Circuit, 1994

2. TE is appealing DC’s denial of request to void and recover a transfer that the debtor made from its cash collateral account to a bank between 90 days and 1 year prior to debtors filing for bankruptcy. 

a. Court affirms 

b. Court finds that these transactions occurred w/in a year and that bank was insider BUT. 

c. Trustee can’t void transfer that creates perfected SI in inventory or receivable or in proceeds except to the extent that the aggregate of the transfers caused a reduction of any amount by which the debt secured exceeded the value of the collateral.  

3. To determine if creditor improves position? 

a. Compare amount of debt outstanding to the value of collateral securing the debt at the beginning and end of preference period.  

b. No improvement in position so long as deficiency at the beginning of the preference period is equal to or smaller than the deficiency at the end of the preference period. 

iv. Newell’s Note: 

1. Possible that “improvement of position” has been overblown.  A careful SP wouldn’t get undersecured so wouldn’t improve position during preference period. 

2. This may just be another trustee tool for attacking form of fraudulent conveyance.  


VIII. Secured Party v. the IRS 

a. IRS is powerful competitor to SP. 

i. Tax Lien Act of 1996 enacted to deal with commercial lenders’ concerns.  

ii. Doesn’t require IRS comply with Article 9, but creates indepdent provisions. 

b. Tax Lien Procedures at IRS: 

i. Starts with taxpayer not paying his taxes. 

ii. Lien will be assessed after filling the return (and audit and administrative procedures were completed). 

iii. Notice of deficiency, and 10 years to reduce the lien to judgment.  

iv. Notice of the tax lien filed with the county recorder in each county where the taxpayer has real property and with the Secretary of State.  

1. Tax lien affects all property of the taxpayer and no mention gets made of specific property.  

c. Important IRS provisions. 

i. SI prior to filing of notice of tax lien: 

1. IRC 6321, 6322, 6323(a) and 6323(h): 

2. 6321 & 6322: provide for the tax lien. 

3. 6323 limits effectiveness of tax lien against third parties until the notice is filed.  

a. Effect is to postpone the time when competing parties’ interests are evaludated. 

4. 6323(a) and (h): tell us that tax lien is invalid against the holder of a SI as defined in 6323 if the SI is in existence at the time of the notice of the Tax Lien.  

a. In order for there to be SI under tax code: 

i. The property must exist (and after-acquired property interests are therefore invalid). 

ii. The SI protected against judgment lien creditor

1. That means perfected OR 

2. At least filed and have SA

iii. SP has parted with money or money’s worth

ii. SI filed after (or enhanced after) filing of the notice of tax lien. 

1. Rev. Rule 68-57, IRC 6323(c) and (d)

2. Rev Rule 68-57: PMSI provisions.  

a. “IRS will consider that a PMSI or mortgage valid under local law is protected even though it may arise after a notice of federal tax lien has been filed.” 

b. This makes sense when read with other sections – if they have to beat a judicial lien creditor, PMSI should, too. 

3. 6323(c): floating Liens

a. limited priority to floating lien provided the collateral is commercial financing security acquired by the taxpayer before the 46th day after the tax lien filing and the loan was made before the earlier of the 46th day or actual notice to the lender.  

b. To get priority, post tax lien filing SI must be: 

i. In qualified property.  (6323(c)(2)(B) says that in commercial transactions financing agreement qualified property means only commercial financing security.) 

1. Any CP, instruments, accounts, realty paper or inventory acquired by taxpayer before 46th day.  

ii. Covered by terms of: 

1. A written agreement

2. Entered into before tax lien filing

3. Constituting a commercial transactions financing agreement defined in 6323(c)(2)(A).  

a. Person in course of trade or business and

b. To make loans secured by (ordinary floating lien material) to purchase chattel paper, instruments, or realty paper but NOT inventory. 

c. Only to the extent that such loan or purchase is made before the 46th day after tax lien filing or actual notice. 

iii. Protected under local law against a judgment lien.  9-317(a)(2)


4. Future Advances: IRC 6323(d): 

a. At first seems redundant.  Two differences from section which protects loans made after filing of the notice of tax lien if before earlier of 46th day or actual notice.  

b. The differences: 

i. There can be no after acquired property covered

ii. BUT collateral isn’t limited to commercial financing security.   

5. Notes: 

a. IRS won’t trace commingled funds when talking about proceeds.  

b. 6323(d) allows for advances after tax lien filing, but proceeds must be in existence by 46th day. 

6. Texas Oil & Gas Corp: 

a. SA with bank and taxpayer as debtor. 

b. There was open line of credit with AR of debtor going to the bank as they’re generated.  

c. On 2/27 the tax lien is filed.  Bank doesn’t get actual notice until 10/27! 

d. Bank’s claim to proceeds was long, long gone. 

e. The object lesson: 

i. If doing financing other than PMSI, really need to be checking up on your debtor every 45 days or run the risk of not getting notice or knowledge.  


IX. Searching & Filing:

a. Revision has tried to simplify this area.  It’s not perfect, but it’s better than it used to be! 


b. The Financing Statement 

i. 9-521 is the model form – use it! 

ii. The purpose of the FS is to act as a notice document for searchers to identify  potential competitors.  Once they’re on notice, searchers have the responsibility to make further inquiry.

iii. The old version required: 

1. Names, addresses, description, and signature of debtor.  

iv. Now it’s possible to file without the signature of debtor – but there are a variety of other provisions.  

1. 9-502 eliminates the signature on the document.  

2. BUT: debtor has to authorize it in authenticated record.  

a. Yet if debtor authenticates a SA, it authorizes the filing of a FS. 9-509(b).

b. A person against whom an unauthorized filing was made can make a claim of inaccuracy to terminate the filing and there’s a remedy against the person who made the unauthorized filing. 9-625(e).   

v. 9-502 also eliminates requirement that FS have addresses of debtor & SP but offices won’t take statements that don’t have addresses.  

vi. Basic requirements of the FS: 

1. Name of the debtor

a. 9-503 specifies the name requirement.  

i. Pretty specific b/c indexed under the name of the debtor. 

b. For registered organizations, use the name it’s registered under. 

i. Trade names not good enough.   

c. If talking about individuals, then 9-503 isn’t much of an improvement.  

d. BUT: 9-506: FS not seriously misleading IF would be found using office’s standard search logic. 

i. The statute doesn’t say “exact legal name” for individuals, when it does for corporations. 

2. Description of Collateral: 

a. 9-504, 9-108

b. need to “reasonably identify” the collateral.  

c. In FS, but NOT in SA, can use super generic descriptions like “all property” or “all assets” or “all corporate assets.”   

i. This wasn’t the case in the old code.  

d. List description & serial number.  Often this is where people go wrong when filing.  Better to not have an attachment – say “all equipment, including, but not limited to this sheet.” In case attachment gets lost.  

e. Examples: 

i. Beef cattle v. dairy cows – too narrow & not changed in the revision. 

ii. All corporate assets would be OK. 

iii. All equipment except cars – should work.  

iv. Wrong serial number would be a minor error but depends on how many pieces of similar equipment.  

f. Not necessary to include after acquired –but do mention it in SA.  And if it’s in the SA, put it in your FS – there’s a place for it.  

g. Future advances: no place to put it in the form, so don’t require it.  

h. Proceeds & supporting obligations: 

i. Don’t need it.  

ii. 9-310: when filing is required. 

iii. (b)(1): filing of FS isn’t necessary to perfect SI that’s perfected under 9-308(d).  

iv. 9-310(b)(9): filing of FS isn’t necessary to perfect in proceeds under 9-315.  

3. Mailing address of debtor: 

a. Not in the basic requirements, but office requires. 

4. SP’s name 

5. Tax ID & Organizational ID 


c. Where to Search & File 

i. 9-301: With a few exceptions, looking to the debtor.  (Under old 9, usually looking to where the collateral was located.) 

1. location of collateral is appropriate for possessory SIs.  

a. Two main exceptions, tho: possessory chattel papers (where they are) and stuff under certificate of title (where they’re titled.) 

2. Special rules for minerals, deposit accounts, investment property and letter of credit rights. 

a. 9-301(3): for tangible negotiable docs, goods, instruments, money, or tangible chattel paper  ( location.  

b. Policy: would be silly to have timber in OR governed by law of Delaware.  Perfection itself is governed by where the debtor is BUT the effect of perfection & priority rules are governed by the law where the item is.  

3. If certificate of title filing, then it’s state where title issued. 

ii. 9-307: Rules to locate the debtor: 
1. if individual: residence. 

2. If registered corporation: where they’ve registered. 

3. If some other kind of org: place of business.  

a. If just one place of business: chief executive office.  

b. Look at the comments.  

iii. 9-316: Continued perfection of SI following change in governing law.  

1. Basic: if perfected at debtor’s location, then remain perfected until perfection would ordinary terminate.  FOUR MONTH PROVISION after a move.  Grace period to find the debtor. 

iv. Portable goods distinction in old 9.  Now it’s all about the location of the debtor, as per 9-307.  




d. Finding the right office in the Jurisdiction

i. Three alternatives in old 9 that were adopted in various states. 

ii. Under new 9, it’s central office in the state, not going to the local level.  

1. UNLESS dealing with property-like interests.  Then file at the RE office, too. 

2. 9-501: Badly drafted, says Newell.  The exceptions for as extracted collateral or timber or fixture filings listed before the rule, that if the collateral goes to the Secretary of State.  

iii. 9-307: term when talking about “principal residence.”  Don’t worry about all that domicile dreck from McQueen case.  Need to have something that makes sense when observing from the outside.  

1. Also, dealing with old maybe-not-secured interests from old 9: 9-704 makes it clear that SI is enforceable even if not perfected before the revision was made.  

iv. Remaining perfected in proceeds? 

1. Depends on if you were perfected in the underlying collateral.  9-315.  

2. In one jurisdiction the goods & proceeds are going to be in the same office – but old 9 that could be different depending on the type of collateral.  

3. With the location of the debtor rule, it’s easier.  

4. One wrinkle: if debtor sells inventory (which was collateral), gets cash, and then buys equipment: SP may be SoL b/c there’s new FS needed under 9-315.   (Competent SPs watch their debtors like hawks!) 

v. Terminations: 

1. Kills the agreement.  9-513

2. This is a mandatory filling in a consumer goods transaction – but on demand in other transactions.  If FS is filed and there’s no debt out there or commitment or agreement, can eliminate it. 

vi. Name changes: 

1. If seriously misleading, then need to have another FS within 4 months.  You’d still be perfected if you didn’t, but wouldn’t be for any after acquired collateral.  

vii. Continuations: 

1. This puts you in malpractice land if you don’t file one at the end of the 5 year period.  (can do within 6 months of the end.) 

viii. Assignments: 

1. Not mandatory, but convenient.  Esp. if you need to make changes later, as only a party of record can do so!  

ix. Also, amendments: change info regarding a party.  Change name, delete multiple names, add names.  
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