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Intro/Background

1. Marine reserves  and protected areas are changing and is a hot topic

I. Why Ocean and Coastal Law?

A. a capstone course

1. will touch on a lot of other law

a. property

b. enviro. Law – water law, MMPA, CWA, ESA (stellar sea lions in AK)

2. a number of unique statutes

a. oil pollution Act

b. ?

c. UNCLOS

3. Biggest thing we won’t cover is §404 of CWA

4. Challenge in first 3 or 4 classes is trying to give you other than core rules – will give some core rules though

a. Lots of state law – many different 

b. Have 30 states – includes MN and MI as “coastal states” = great lakes

B. Why else? = The oceans are spectacularly diverse

1. 32 of the 33 phyla found in the ocean – far more diverse than land

2. using in highly unsustainable rates

C. Amazing ocean facts

1. 70% of all fish species currently being exploited are exploited to their maximum level or worse

a. ~95% of those exploited to max

2. 27 million tons is “bycatch” and discarded

3. 2 ocean commissions have focused on ozone depletion and climate change

a. Pew Commission and

b. US Oceans Commission

c. This is killing phytoplankton and zooplankton and thus has effects up the food web/chain and affects their ability to capture CO2 reducing ability to control CO2 levels as well

d. Currents take food sources for fish we like to eat are being dispersed and taken further offshore so harder to catch etc.

4. Legal background is where we start

Ch. I – Public and Private Interests in Coastal Lands and Waters

Section 1. Introduction

Section 2. Title to lands under coastal waters

Section 3. States Authority over Submerged lands under navigable waters

I. Introduction

A. see diagram on pg,. 1

1. vegetation line - in almost all states the is where, up of, private ownership is always allowed
2. the Mean High Tide Line (MHTL) is the most important delineation here
a. the average of the high tides over a period of time – usually over a an 18.6 year cycle

b. Core rule is that private ownership extends to mean high tide line, 

c. But in some states can go to MLTL 

3. also have a Mean Low Tide Line (MLTL) = the “wetsands” area for “foreshore” lands

4. Wet Sand – areas between MHTL and MLTL and is State Ownership – in all but 5 states

B. Littoral rights  - of owners who own land adjacent to coastal waters

C. Riparian rights – rights of land owners adjacent to rivers and lakes, but is also sometimes used for coastal waters

Title to Lands Under Coastal Waters (Ch.1 - §2)

-Traditional American Common law rule - is that the beds of non-navigable coastal waters belong to the adjacent landowners

II. Phillips Petroleum Co. v. Mississippi (USSC, 1988)

A. 2 issues:

1. whether ownership of submerged lands under non-navigable-in-fact tidal waters is in state or private hands?

2. Broader question – whether the submerged lands are “land under navigable waters” title to which passed to Mississipple on statehood

B. Facts

C. “Equal footing doctrine” – the US government holds whatever interest the state would have (like original 13 states) in trust for the state until statehood and then passes to states when they become a state

1. original 13 states succeeded to interest to king of England and was the law that the king owned title to all lands under “ebb and flow of tides”

2. but Mississipi isn’t under one of 13 so have to rely on equal footing doctrine

3. basically

D. Philips Petroleum arguing 2 main things

1. Oddity of geography - Ebb and flow really meant navigability b/c England a small country and every river there is subject to ebb and flow of tidal waters

2. Even if common law does not support their position, subsequent cases form this Court developing the American Public Trust doctrine make it clear that navigability, and not tidal influence, has become the sine qua non of the public trust interest in tidelands in this country.

E. Reasoning: 

1. Above equal footing

2. To counter 1 above

3. To counter 2 above – the Gennesse chief was an admiralty case

a. Purpose of Gennessee chief was to expand the jurisdiction

b. We have a different geography than England and have lots of inland navigable waters used for commerce that aren’t influenced by tide

4. That states  own freshwater river bottoms as far as the rivers are navigable, however, does not indicate that navigability is or was the prevailing test for state dominion over tidelands = can consider other factors to determine

5. *this is important as issues are state by state = Mississippi has always ascerted that public trust in lands under water includes “title to all lands under tidewater”

F. Test for “Navigability” – Daniel Ball test = all waters (including fresh) that were used, or are susceptible of being used, in their ordinary condition, for commercial navigation between the states and between the US and foreign countries (conducted in the customary modes of trade and travel on water)

G. Navigability tests

1. Navigability for Title (to land)– ebb and flow – navigable in law and will also include navigable in fact submerged lands

2. Navigability for admiralty = navigable in fact – “Daniel Ball” test

3. Navigability for commerce clause – navigable in fact – Daniel Ball
H. Question still out there is whether ebb and flow rule still applies to admiralty law (in not navigable in fact waters)? 

1. Most would say it does though

I. Notes

1. Note 1 Navigable in Law

2. Note 2 “equal footing doctrine” see above

3. Supreme court has said that federal regulations do apply to vessels on inland rivers if meets Daniel ball test etc.

4. US v. Appalachian Electric Power (1940) – expanded the Daniel Ball test of navigability

a. “a waterway, otherwise suitable for navigation, is not barred from that classification merely b/c artificial aids must make the highway suitable for use before commercial navigation may be undertaken

5. Still questions

a. Can you make artificial improvements to navigable waters and still consider navigable? – usually yes = if put in dams and locks in Mississippi river it is still navigable, but if a small tributary it may remove the “navigability”

6. Note 4 – once “navigable waters” and associated submerged lands pass to the state may a state adopt a broader definition of “navigable waters”?

a. The fact is that state definitions of navigability do evolve over time

Section 3. States Authority over Submerged lands under navigable waters

III. Illinois Central RR v. Illinois (US, 1892) – Cornerstone of Public Trust Doctrine

A. Rule: - 

1. See test

2. There can be no irrepealable K in a conveyance of property by a grantor in disregard of a public trust, under which he was bound to hold and manage it

B. Facts 

1. an 1969 IL legislative Act purported to grant  the railroad title to submerged lands lying in the Chicago Harbor

a. act said company shall not have power to grant, sell, or convey the fee

2. RR thought that Act conveyed absolute title to the company with the complete power to use and dispose of any of the submerged lands

3. So they could impede building of wharves and dockes etc.

C. Issue: Whether the legislature was competent to thus deprive the state of its ownership of the submerged lands in the harbor of Chicago, and of the consequent control of its waters; or, in other words whether the railroad corporation can hold the lands and control the waters by the grant, against any future exercise of power over them by the state? = NO, state 

D. 2 part Test: Can’t lose control of the land except:

1. Such parcels that are used to promote the public interest; or 

2. Parcels that can be imposed of without any substantial impairment to the public interest in what remains

E. Reasoning:

1. The interest of the people in the navigation of the waters and in commerce over them may be improved in many instances by the erection of wharves, docks, and piers therein and any abdication of this power is non consistent with the exercise of that turst which requires the government of the State to preserve such waters for use of the public

2. State can no more abdicate its rust over property in which the whole people are interested, like navigable waters, so as to leave them entirely under the use and control of private parties

3. The harbor of Chicago is of immense value to the people of the State of IL in the facilities is affords

4. Any grant of the kind is necessarily revocable, but may have to pay for improvements done

5. There can be no irrepealable K in a conveyance of property by a grantor in disregard of a public trust, under which he was bound to hold and manage it

F. Court not clear where this power comes from: whether constitutional or police powers 

G. Note 2 “police power and the K clause”

1. A K has to valid in order to be upheld and a complete conveyance of public trust is not a valid K so if arguing K clause for validity then will not win

H. Note 3 – In many cases conveyance of public trust lands are treated as valid, but as subject to the public’s continuing public trust use rights

1. In some cases, courts strcilty construe against the grantee the language of the authorizing legislation or the deed of conveyance

2. In other cases, courts conclude that the particular state entity or agency that made the alleged conveyances of submerged lands uder navigable water lacked the necessary legislative authorization

3. See Appleby case and Shively case – in Appleby court said that could convey public trust submerged lands if the legislature decided it was in the public interest

IV. People vs. Chicago Park Dist. (SC of IL, 1976) – 

A. Rule: Conveyance of public trust to private entity must benefit the public/have a public purpose; if going to give private entity rights to public trust submerged lands – and- the public purpose to be served cannot be only incidental and remote.

B. Facts: Bill  in state assembly in essence provided for the conveyance by the state of IL of submerged lands to United States Steel Corp.

C. Reasoning:

1. Basically only see a benefit to the private entity here and detriment to the public so invalid

2. The fact that jobs will be provided by the development by the private entity is not enough, it is too indirect, intangible, elusive to satisfy the requirement

D. Note 3 - some states have passed Marketable Title Acts to increse the alienability of land and to simplify title  transactions

V. Caminiti v. Boyle (SC of WA, 1987) – State Public Trust Management Obligations

A. Facts: Legislation passed that removed the requirement of people with lands 
B. Issue: Does the law, which allows owners of residential property abutting state-owned tidelands and shorelands to install and maintain private recreational docks on such lands free of charge, violate article 17, §1 of the WA state Consti. Or the “public trust doctrine”?
C. Court says that this is not unconsti. = can be allowed

D. 2 part analysis/test:

1. whether the state, by the questioned legislation, has given up its right of control over the jus publicum and 
2. if so, whether by so doing the state:
a. has promoted the interests of the public in the jus publicum, or
b. has not substantially impaired it
E. Reasoning:

1. Right of Control – by enacting the law, the legislature had given up relatively little right of control over the jus publicum

2. Promotion of the interests of the public – jus publicum

a. The statute also promotes the interests of the public in the jus publicum, albeit to a limited degree

b. One of the many beneficial uses of public tidelands and shorelands abutting private homes is the placement of private docks on such lands

3. Impairment of the jus publicum – in any event, nothing in the statute substantially impairs the jus publicum – private docks, cannot, of course, block public access to public tidelands though

F. Missed his notes after case
VI. Other examples and issues discussed
A. need to look at competing interests

1. example of rip-rap and what if state denies some people from using b/c may cause problems elsewhere, but 
B. some states have weakened the public trust limitations
1. in North Carolina the court has said that can give away/sell public trust lands
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Section 5. Private Property interests in coastal waters and lands: Littoral and riparian rights
VII. Intro/General – rights and duties of littoral land owners

A. Traditional Common Law rights have included: (these vary from state to state)

1. right to maintain water in its place and to retain, as nearly as possible, its natural character

2. the Right of Access- Including:

a. the right to maintain contact with a  body of water

b. the right to accretions

c. the first right to purchase adjacent submerged land if its is sold by the state

d. if filling of submerged land is permiited by the state, the preferential right to fill adjacent submerged land

3. subject to reasonable restrictions, the right to wharf out to the navigable portion of the body of water

4. the right of free use of the water immediately adjoining the property for the transaction of such business associated with this wharves or other such structures

VIII. The Right of Access- Accretion, Erosion, Avulsion, and Reliction

A. Accretion or accreted lands =  consist of additions to the land resulting from the gradual deposit by water of sand, sediment or other material

1. the upland or littoral land owner gets the benefit of accretions

2. policy/logic is that has to deal with negatives of erosion so should get benefit of accretion

B. Alluvian = is the increase of earth on a shore or bank of a stream or sea, by the force of the water, as by a current or by waves, which is so gradual that no one can judge how much is added at each moment of time

1. The term “alluvian” is applied to the deposit itself, while accretion denotes the act

C. Reliction = refers to land which formerly was covered by water, but which has become dry land by the imperceptible recession of the water

D. Avulsion – a sudden, perceptible loss or addition of land

1. Think hurricane Katrina

2. in this case the upland owner will lose out

3. good policy reason is that b/c the change occurs quickly, you can still identify the original boundary as opposed to if happened slowly over time

E. AS a general rule: where the shoreline is gradually and imperceptibly changed or shifted by accretion, relictions, or erosion, the boundary line is extended or restricted in the same manner

1. The owner of the littoral property thus acquires title to all additions arising by accretion or reliction, and loses soil that is worn or washed away by erosion

F. However, any change in shoreline that takes place suddenly and perceptibly does not result in a change of boundary or ownership

IX. Ford v. Turner (dist Ct. of App. Of Fl, 1962) – the general rule and equity

A. Facts

1. Involves an apparent increment or increase of land in the form of an elongated strip physically attached to the sourtherly end of Captiva island 

B. General rule – the newly formed land belongs to the owner of the land to which it is an accretion and not to the one originally owning the land in that place

C. Reasoning/holding: 

1. Public policy demands a definite standard for quieting title

D. Notes

1. Note 1-“equitable apportionment rule” - split in courts/shows how different a result can be = on similar facts – SC of WA state held that lateral accretions that cut off a littoral owner’s direct access to the ocean belonged to that person and not the littoral owner to whose uplands the accretions actually adhered

a. Hudson House v. Rozman (WA, 1973)

b. Used equity principles to draw new property lines

E. Jetties, Groins, and Seawalls

1. A jettie is put in place for navigation purposes

2. A groin as the purpose of either:

a. Trying to trap sand, or

b. Prevent erosion

3. rip rap = large stones put up against the shore to try and dissipate the energy of the waves to try and save the beach

4. Seawalls- if move out  into ocean then call it a “breakwater”

5. note 2 - General common law rule – is that the waterfront owner is entitled to all accretions created by natural or artificial sources, unless the accretions are artificially induced by the waterfront owner themselves

a. can’t induce changes as a land owner and then get benefits from the changes

b. however, if adjacent owner builds a groin and then you as downbeach owner lets’ say, gets the benefit of more beach, then you get to keep

F. note 3 – runaway sand – Norfolk, VA

1. the city put sand on beach, up beach from owner and then accreted on owner’s land and created an area, very large and could now maybe even build on the land whereas before could not

2. 1st yr. property type arguments - maybe could argue that the sand was different kind than natural and loss of goods type argument for city

3. landowner could argue capture of wild sand and now his

4. pg. 57 NC statute and public funding for project

G. note 4: 

1. Facts

a. 1965 property were buildable lots 

b. 1970 lots under water

c. 1978 not submerged anymore and now state sells to developers that want to build there

d. say their land is back and also have an easement for road so challenges the ( developers

2. rule is that once lot goes away – your title is extinguished along with all other rights to it

a. land goes to state as submerged lands

b. but the developers didn’t challenge title so state says title still good

c. Whose General Rule: State or Federal Common Law?

X. Hughes v. Washington (US 1967) – apply federal common law
A. The relationship, at this particular point of the marginal sea (at the shore), is too close to the vital interest of the Nation in its own boundaries to be governed by any law, but the “supreme law of the land”

XI. Oregon ex rel State Land Board v. Corvallis Sand and Gravel Co. (US, 1977)

A. US SC held that the “Hughs Rule” – that common law rights of littoral owners whose title is traceable to a federal patent are determined by federal common law – did not apply to riparian owners whose title is also traceable to a federal patent (would apply state law)

B. Reasoning: is goes to a fundamental notion inherent in our federal system – that each newly admitted state enters the Union on an “equal footing” regarding political standing and sovereignty

1. The rights of riparian owners in The originally 13 colonies were a matter of the states’ existing common law – so they were free to choose its own legal principles

2. Equal footing doctrine says state’s law should apply to riparian land owners even if traceable to federal patent in 13 colony states 

3. Even if ocean front in 13 colony states
C. Hughs was not overruled by Corvalis majority though

1. The majority attempted to distinguish Hughs on the dubious basis that the property in Hughes was oceanfront property

XII. Lummis v. Lilly (SC of Mass, 1982) – Interferring with the natural processes of Erosion
A. Facts

1. Couple of property owners and Lilly decides to build groin out into water

2. Lummis alleges nuisance, unreasonable use, and unjust enrichment resulting from the (’s installation and maintenance of a stone groin on their Cape Cod waterfront property, which almost adjoins the (’s littoral property

B. ( wants “Common Enemy rule” = almost no jurisdictions use anymore

1. could do whatever you really wanted on your own land, regardless of impact on other owners

C. *Reasonable use rule: Each riparian owner must conduct his operations reasonably in view of like rights and obligations in the owners above and below him

1. The right of now one is absolute, but is qualified by the existence of the same right in all others similarly situated

D. Issue: Whether should apply the rule of “reasonable use”?

E. Factors to consider when weighing “reasonable use”: - exam

1. The license which the ( secured and whether the conditions of the license have been met

2. Purpose of the use

3. The suitability of the use to the water course, 

4. The economic value of the use

5. The social value of the use

6. The extent and amount of harm it causes

7. The practicality of avoiding the harm by adjusting the use or method of one owner or the other

8. The practicability of adjusting the quantity of water used by each owner

9. The protection of existing values of water uses, land, investments and enterprise

10. The justice of requiring the user who is causing the harm to bear the loss

F. The Nature of relief – at a minimum the π may be entitled to equitable relief from prospective injury

G. Case remanded for consideration of these factors

H. Notes

1. Problem on pg. 56 - City of Inlet constructed 2 jetties and also a sand transfer plant to replace sand not deposited b/c of the jetty

a. The city did a reasonable use = for navigation so 

2. note 2 – littoral and riparian owners have no statutory or common law right to erect hardened structures in areas of environmental concern to protect their property from erosion

a. states even  order removal of seawalls that may have been erected in the past with permission of the state

3. note 4 – If the fed. or state govt. plans to replenish a beach and the statute below is in effect – ptd. Out to show how laws are developing to address

a. basically in Gulf or Atlantic coast – title to land raised above the mean high water mark by publicly financed projects than involve hydraulic dredging or other deposition of spoil materials or sand vests in the state
b. **title to such lands raised through projects that receive no public funding vests in the adjacent littoral proprietor

Ch. 1 C. – the Scope of the Right of Access

Exam ***1st figure out who owns the property

XIII. Dorrah v. McCarthy (SC of GA, 1995) – very important case – the areas over which the Littoral Right Exists

A. Facts

1. Property owners Dorrahs sued to stop their neighbor Brian McCarthy from constructing a dock in the navigable tidal waters in coastal 

B. “Deep waters” – essentially navigable waters, but varies

C. A couple of general methods usually used by courts and regulatory agencies

1. First method – 

a. First: In front of the littoral property, draw an imaginary line that locates the beginning of navigable or deep waters

b. Next: beginning at the line of deep water, draw 2 imaginary lines that are

i. Perpendicular to the imaginary line of deep water and 

ii. If extended, will intersect with the shore at the point where the littoral property owner’s property lines meet the water’s edge

2. Second method:

a. Draw line perpendicular to the shore and then out to the imaginary line of deep water

3. in order to get an equitable result Different jurisd. will use different methods  in different cases depending on the configuration of the shoreline and the location of deep water

D. Really fact specific and case by case again

E. Slightly different from rule used in some cases = “proportioinality”
1. Will measure width of property to see how size of your property is proportional to another property owners and will get deep water access proportional to your property

XIV. In re Protest of mason (NC ct. of App., 1985) = the Nature of the Right of Access

A. Facts

1. Huber, applied to lease public bottom land in Core Sound for clam culture and was approved by Marine Fisheris Commission

2. The map showed that the area would begin at the highwater mark of Core Sound and extend outward in such a way as to overlap mason’s area of riparian access across the Sound

3. Trial ct. says that it is a violation of US and NC Const. b/c the lease constituted a taking of vested riparian rights of Mason for a private prupose without compensation

B. Issue for Mason: Does Mason was complete, unfettered access to deep waters, or is this something else?

C. This  ct. agrees with trial cts.’ reversal, but not riparian reasoning

1. Said 

D. This court that right of access will take you just beyond the mean low tide line

1. The commission gave a little more and the court said we’re fine with that so won’t overturn that part of commission’s rule

2. Access to “deep water” – is access to take you to waters that are navigable in fact in this case

E. Court makes a distinction between “private right of access” and “public navigation”

1. There is a public right of navigation, but that is a public right

2. The private right, is only that of access = not to navigate as big a boat as you can find to the area

a. So the private right can be limited (doesn’t mean any access, could be only for small boat and be still considered access)

F. Each access zone extends only as far as necessary to ensure access to navigable waters

G. Hypo on board of – will state be able to permit clam bed in wetsand area between MHTL and MLTL?

1. First question to ask is “Who owns that area?

2. If in MASS. Then no b/c property owner, owns to the MLTL

3. If in other state that only own to MHTL then state could lease out

H. Use one of above two methods for determining line of division of areas of riparian access

I. Notes 1-3

1. Note 1 – nature of the right to “wharf out” in several states- in order to promote development of navigation and commerce, riparian owners were encouraged to erect wharves and piers

a. By custom and usage most eastern and gulf states permitted riparian owners to wharf out, but in some jurisd. the law distinguished between riparian owners and owners of property adjacent to the ocean or gulf

b. Adjacent owners only have the rights associated with accretion, erosion, reliction, and other shore processes and have no common law right to construct piers or wharfs in ocean waters

c. In pacific coast states the recognition of riparian rights was limited.

d. In some jurisd., there is uncertainty as to whether a common law right oto wharf out exists

e. In those jurisd. in which the right to wharf out is recognized common law incident of ownership of waterfront property, it may be regarded as a vested property right, such as in NC or only as a priority that such owners have

2. Note 2 – the traditional right of access includes the right to fill in adjacent shallows and dredge channels through adjacent shallows to reach the navigable part of the waters.  This right is subject to reasonable regulation

a. However, if the riparian or littoral owner has reasonable access, the owner has not right to dredge submerged lands to either improve or maintain a particular level of access

3. Note 3 – conversely – if the submerged lands underlying navigable waters are held by the state as a public trust property and navigable waters are open to all the public, should a coastal state develop criteria for what portion of these public trust lands and waters may be physically occupied by the piers and docks of private littoral owners?

J. Dockominiums (note 4)– very interesting area of law

1. An attempt to privatize the “boat slip” – the area just off the dock in the water

2. Attempt to sell that space like it was land

3. If can take that idea of condo and transport offshore thenDo each of those owners:

a. have a separate right of access? and

b. Right to wharf out?

4. Wisc. Case and use of postal box in attempt

a. Court said no, this was not enough to 

b. One ct. said that any dockominium should be considered a per se violation of the public trust

5. In order to accomplish goals, developers of such projects  must address the question of the severability of the riparian right of access from the ownership of adjacent uplands

a. In some states Question of whether easement appurtenant, then it is a right that can’t be separated from the land so actual owner of land (on shore) would have the easement – so dockominium owner would not have

b. Easement in gross you can – attaches to the person instead of property – so buyer would have right

XV. Lee County, Fl v. Kiesel (1st US dist. ct. of Appl., 1998) obstructed riparian right of view
A. Facts

1. After having bought property and building a home on it, the county built a bridge that makes landfall on property adjacent to the Kiesel home that significantly obstructs their view

2. This significantly decreased market value of their home

B. Main thing: Owners of uplands along navigable waters enjoy common law riparian rights, one of which is the right to an unobstructed view over the water to the channel

1. These rights constitute property, which the government may not take or destroy without paying just compensation to the owners

C. Holding: the common law riparian right to an unobstructed view and access to the Channel over the foreshore across waters toward the Channel must be recognized over an area as near ‘as practicable’ in the direction of the Channel so as to distribute equitably the submerged lands between the upland and the Channel.

1. An upland owner must in all cases be permitted a direct, unobstructed view of the Channel and as well a direct, unobstructed means of ingress and egress over the foreshore and tidal waters to the Channel

D. In order to be compensable:  The intereference must be more than a mere annoyance, it must substantially and materially obstruct the land owner’s view to the channel

Monday, January 30, 2006

Nav. Servitude, Rivers and Harbors Act, Takings

XVI. Becker v. Litty (Maryland ct. App., 1989) – littoral riparian owner only has the right of “access” not free navigation

A. Facts

1. Bought property and didn’t have road access at the time

2. Wanted to build bridge

3. People on mainland sued arguing would block their navigation b/c would only provide 3 feet of clearance and greatly depreciate the value of their lands

a. They want to get to Choptank river and the bridge would cut them off

b. Argue would deprive them of riparian rights

B. Hold

1. the right to navigation is not a riparian right it is a public right as opposed to one of the rights possessed by riparian owners

a. only have riparian right of “access”
2. can get to river in front of them so that is all you have , it is the nature of your right

3. “the riparian owner has the right of access to the water in front of his land.  The owner has a right, under proper circumstances, to reach that water for purposes such as fishing, bathing, and making certain improvements into the water.  That is whey the riparian owner is entitled to reliction and accretion

C. lesson is choose your land well
1. if choose the piece of property and only had a few feet of water, can’t dredge it all out to get to choptank river

D. reasoning:

1. the right to navigate on navigable waters is a public right, not one that attaches only to the owner of riparian property

2. the Beckers will not lose rights of access to the water in front of their properties

Section 6 - Federal Navigation  Servitude

XVII. General

A. 5th Amend. – “Nor shall private property be taken for public use, without just compensation.”

B. Navigation Serv. – (despite 5th amend.) Governemt is not required to pay compensation for projects in the aid of navigation

1. Go back to England and the King possessed ownership of tidelands as public trust and brought over to US and mutated in different ways

2. Find our navigation servitude in the commerce clause

C. In late 1800s the state of NY gave Fulton a monopoly to operate his steamships on NY waterways, but US SC struck that down

1. Effects interstate commerce

D. The power that comes from navigation servitude is different from that from regulating commerce

1. There is a distinction

E. Note - Although compensation is not required, Congress may elect nonetheless to compensate the property owner for some or all of the loss sustained

XVIII. Lewis Blue Point Oyster Co. v. Briggs (US, 1913)

A. Facts
1. NY going to be dredging where a guy has lease for bed for oysters = would destroy the beds (directly on some of them)

B. Holding: The ct. said that the lease is pre-qualified by this pre-existing = the title held to the land beneath navigable waters is a qualified one and subject to the right of Congress to deepen the channel

1. Not a taking, never had a permanent right that overrides navigation

2. No absolute right

C. Notes

1. Note 1 =

a.  “navigation power” -  designates the regulatory power which congress, under the commerce clause and since Gibbons v. Ogden, exercises over navigable waters

b. “navigation servitude”-designates the rule that certain private property may be taken in the exercise of the navigation power without the payment of compensation

2. Main thing - Justification for = The early cases said the purpose of the public project had to be in the “aid of navigation”, then in AZ v. CA started defining what “aid of navigation” means

a. *Exam - As long as have a component that is in aid of navigation – can be incidental to project

b. In Oklahoma v. Atkinson (1941) – the Court said “that ends other than flood control will also be served, or that flood control be of lesser importance does not invalidate the exercise of the authority conferred on Congress

3. Note 3 – US v. Certain Parcels of land situated in the City of Valdez (1982) projects to improve or protect navigation also qualify does not have to aid “navigation in fact”

D. Which navigable waters test are we going to use

1. The Daniel Ball test, just Daniel Ball, not Appalachian power

2. Ebb and flow is Phillips petroleum, not here

XIX. Applegate v. US (US Court of Fed. Claims, 1996)

A. Facts

1. Army Corps built some jetties on coast and caused erosion for downshore littoral beach front property owners

2. Owners sued saying a taking and entitled to replenishment

B. Court says: 

1. The holding of SC and Fed. Cir. Established that the Government owes no compensation for injury or destruction of a claimant’s rights when they lie within the scope of the navigational servitude, which encompasses, at least properties below the MHWM

a. However, the SC has never held that the navigational servitude creates a blanket exception to the Takings clause

C. (s need to come back and prove that the harm is for sure flowing from the actions

1. may be a way to get compensated for harm

2. if govt. action on terrestrial land was causing flooding etc. would usually be compensable, but here some special rules with water related, but could maybe do

3. But (s need proof of actual and proximate causation

D. Exam - the Fed. Circuit recognizes that compensation may be required “where improvements to navigation made by the govt. result in erosion to land located above or outside the high-water mark at the time of construction
E. Proof of loss and proof of Causation are necessary and may be very difficult to prove

F. Note - Barred by law from claiming damages prior to ownership (is this still true??)

G. couple of things Wold wants to note

1. Lummis v. Lilly case (neighbor starves beach of sand)

a. Did a reasonableness use test based on a whole series of factors and could allow if “reasonable”

b. Difference is that in Applegate this is a FEDERAL PROJECT, that changes things and why don’t use a reasonableness test

H. How does navigation servitude apply to artificially created channels? Does it?

1. Kaiser Aetna case – in 1971 acquired rights to fish pond and surrounding land

2. As part of development it dredged and filled parts of the pond, removed sluice gates and increased the depth of the access channels to the ocean waters

3. At the time the Corps said don’t need a Rivers and Harbors Act permit to do activities

4. In 1972 planned additional development and was told need permit and that b/c of earlier improvements the waters had become “navigable waters of the US”so Kaiser could not deny  the public access to the pond

5. USSC said US govt. cannot compel Kaiser to open the pond to the public
a. Although waters might be subject to Army Corps permits did not become subject to navigable servitude just b/c the owner connects to navigable waters of US

6. Navigation servitude can’t be made to apply by artificial improvements to make water way navigable

a. But doesn’t mean that the water is not “navigable” see defin. On pg. 114-115 – for US Army Corps General Definition 33 CFR §329.4 = “Navigable waters of th US are those waters that are subject to the ebb and flow of the tide and/or are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  A determination of navigability, once made, applies laterally over the entire surface of the waterbody, and is not extinguished by later actions or events which impede or destroy navigable capacity.”

7. Court said “Looking to waters in their natural condition and are in fact capable of supporting public navigation”

I. Navigable waters

1. Title –

a.  waters that are navigable in law (ebb and flow rule)

b. Navigable in Fact (at time of statehood) = Daniel Ball + AEP

2. Navigation Servitude – Navigable in fact – Daniel Ball only

3. Rivers and Harbors Act – navigable in fact Daniel Ball + AEP (Appal. Power)

a. So includes artificial changes

b. AEP - “a waterway, otherwise suitable for navigation, is not barred from that classification merely b/c artificial aids must make the highway suitable for use before commercial navigation may be undertaken

4. Clean Water Act – Waters of the US

J. Navigational Servitude – Scope – Daniel Ball Test

1. Navigable in fact waters are those that are “used, or susceptible of being used, in their ordinary condition, as highways of commerce, over which trade and travel are or may be conducted in the customary modes of trade and travel on water.”

K. On non-navigable river the littoral property - owners own the submerged land to the center of the river/water body

XX. State Navigation Servitudes- didn’t want to spend a lot of time on this = no exam

A. In Wernberg v. State (Alaska, 1974) the court observed that where recognized, state nav. Serv. are governed by one of 3 rules:

1. The general rule – requires the state to compensate the riparian owner for infringement of his property rights unless the project causing the harm is in aid of navigation

2. The public purpose rule – on the other hand, requires no compensation if the offending project is for any public purpose

3. The Louisiana Exception – the scope of the servitude extends to projects “in aid of navigation” that are miles from the actual boundaries of the watercourse, allowing the state to burden all property  in between without payment of compensation

B. In CA the navigable servitude applies whenever the state exercises its power over navigable waters to improve commercial intercourse, whether navigational or otherwise.

Rivers and Harbors Act of 1899

XXI. General

A. Applies more broadly than Reclamation Act

1. Army corps of engineers

B. Section 9  and 10

1. If going to build pier, bridge, etc. (any obstruction to nav.) going to need Army Corps permit

XXII. Leslie Salt co. v. Froehlke (US ct. of Appeals, 9th Cir, 1978) = What is the Jurisdiction of the Army Corps of Engineers? = issue – IGNORE FOR EXAM – may not  be good law

A. Facts

1. Corps had traditionally looked at mean high water line as pt. of jurisdiction and used this on East coast and wanted to extend to the West coast

B. Court says No: reasoning

1. Hold that in tidal areas “navigable waters of the US” as used in the Rivers and Harbors Act, extend to all places covered by the ebb and flow of the tide to the mean high water mark in its unobstructed, natural state.

C. Looked at other cases and looked at definition of navigable waters

1. ?

D. Kaiser Aetna case in notes

1. Says navigable is going to be navigable in fact Daniel Ball test + what we can do through reasonable improvements =artificial?

E. Clean Water Act  - navigable waters defined to be “waters of the US” 

1. Larger set of waters than navigable

F. What waters are under the jurisdiction of a particular agency depends on the definition of navigable waters that the agency uses (and law I would think)

G. Need permit to have a houseboat on Columbia

1. Need to talk with Army Corps if undertaking any kind of 

H. Artitificially made navigable by private owner (Kaiser)

Chapter 3 – B. the takings issue” public and private interested in conflict

I. The “Takings” Issue” Public and Private interests in conflict

A. 5th Amend. Takings – see above and under 5th Amend. there are:

1. Physical Takings – No matter how small the invasion/appropriation, compensation is due

2. Regulatory Takings (Penn Central balancing Test0

a. Economic impacts of regulation on property

b. Impact of regulation on Reasonable, investment backed expectations of property owner

c. Character of govt. action (against a few or many and benefiting few or many)

3. Lucas case – total diminution of all economic value

II. Lucas v. South Carolina Coastal Council (US, 1992) (from E law outline)

A. Facts

1. Lucas pays almost a million dollars in 1986 for 2 lots on which he intends to build homes (one for himself)

2. In 1988 SC passes a law to ban construction seaward of a line drawn 20 feet landward of , and parallel to, the baseline of any line that has had erosion in the last 40 years

3. He sues to be able to build etc.

B. Penn Central – Where a regulation places limitation on land that fall short of eliminating all economically beneficial use, a taking nonetheless may have occurred, depending on a complex of factors including

1. The regulation’s economic effect on the landowner

2. The extent to which the regulation interferes with reasonable investment-backed expectations, and (note this is tempered by cases)

3. The character of the government action
C. Have 2 per se takings categories where don’t have to do the Penns. Central balancing

1. Physical Invasion - When you compel landowner by physical invasion of their property = this requires compensation (Loretto case)
a. E.g – you own a thousand acres and we are going to put a sidewalk on your property (allowing public access)

b. Does not matter how small the taking/diminution or devaluing

c. This is a taking per se, it is a categorical rule

d. There are exceptions ???

2. If the State denies the landowner all beneficial economically use (Lucas) (or doesn’t have a legitimate interest)

a. Scalia says This is b/c what is the difference if we take it away physically or completely deny the economically beneficial use that landowner wants to use the land for = What is the difference to the landowner
D. What is a deprivation of all beneficially economic use?

1. Scalia is saying that then this land is worth zero

2. Dissenting Blackmun – says, “oh stop, we all know this land is not valueless”

a. They can camp, swim, picnic, etc.

3. But language used to justify over and over in case is that “Lucas has been deprived of all economically beneficial use”

4. Blackmunn?? - If you are imposing restrictions on few and the benefits are given to the multitudes that should make something suspect

5. in Lucas, clearly, all the costs are falling on a very few (all those that own property in the zone affected by the reg.)

a. but those that already built are OK, so only a few paying costs

b. benefits are widespread

6. Stephens said I agree that is relevant, but don’t see connection between that and degree of diminution

a. Person can be singled out for regulation and suffer minor diminution or not and still suffer greatly

E. Still have the question of How we are going to define when the landowner has been the victim of a “wipeout” (J.’s preferred term for “denial of all econo. Benef. Use”)

1. Stevens said it is crazy that if get 95% diminution get nothing, but if 100% get 100% (footnote 8 on pg. 4-5)

2. Scalia says that is the nature of the beast, not totally rational, but Takings law in general is full of weird dichotomies 

a. What if enriched by govt. spending program? – then so be it, don’t have to pay the govt.

i. If near new interchange and value of property goes up then you win

b. To some extent its good luck/bad luck type of thing

F. Denominator question – one question that is not present in this case, is what is the deonominator? (how much diminution)

1. In Penn Central said we can’t build up so we are wipeout and court said no you still have grand central station

2. Same in Keystone bituminous – said we are deprived of underground prop., but court said still have above ground so not a taking

3. So basically = But if see a denominator and have a total diminution of econom. Benef., then we have a categorical obligation to compensate:

a. Unless the use would be a nuisance; or

b. The prescribed use interest were not part of the landowner’s title to begin with

G. Nuisance law – and Background Principles

1. There are these two categories, but “Any limitation so severe cannot be newly legislated or decreed (without compensation), but must inhere in the title itself, in the restrictions that background principles of the States’ law of property and nuisance already place upon land ownership.”
2. Scalia says has to be serious harm to others though and not something part of your rights when you bought the land

a. The owner of a lakebed, for example, would not be entitled to compensation when he is denied the requisite permit to engage in a landfilling operation that would have the effect of flooding others’ land

H. Was there a restriction on your property before you bought it?

1. Scalia says important b/c consider “the extent to which the regulation has interfered with distinct investment-backed expectations”

2. If restricted at time of conveyance, can’t claim taking for trying to do that restricted thing later

I. On remand – the SC supreme court found a nuisance very quickly and compensated Mr. Lucas for it

J. Form ocean and coastal law = Noxious use cases (Hadacheck, Miller, and Goldblatt)

1. Scalia wants to create a hard, black and white rule

2. Says balancing test is for???

K. Wold said this case is pretty narrow – “total” wipeouts are rare

L. “total taking inquiry” will ordinarily entail  (as the application of public nuisance law ordinarily entails) analysis of : pg. 264

1. the degree of harm to public lands and resources or adjacent private property, posed by the claimant’s proposed activities

2. the social value of the claimant’s activites and their sustainability to the locality in question, and

3. the relative ease with which the alleged harm can be avoided through measures taken by the claimant and government alike

4. *but - the fact that a particular use has long been engaged in by similarly situated owners ordinarily imports a lack of any common-law prohibition (though changed circumstances or new knowledge may make what was previously permissible no longer so

a. so also does the fact that other landowners, similarly situated, are permitted to continue the use denied to the claimant

II. Esplanade Properties,LLC. V. city of Seattle (9th Cir., 2002) – public trust and background principles

A. facts

1. classic case of developer buys land with expectation of building homes for sale on them

2. Esplanade took a chance

B. in what way is the city saying Esplanade is liable?

C. Dist. ct. granted (’s mtion for summary judgment b/c:

1. Espalanade failed to establish that the City’s action was the “proximate cause” of its alleged damages, and alternatively, 

2. b/c the background principles of WA state law would have precluded the development under the Lucas case

D. Esplanade is saying that the cities actions in interpreting the local zoning plan that is causing the taking

E. Proximate cause - The court says no – has to be causation (direct or proximate) between govt. action and alleged deprivation/diminuation

F. Footnote 8 on pg. 4 – ct. says there are aspects of the public trust that aren’t found in the SMA (Shoreline Management Act)

1. So public trust is one of these underlying background principles that can defeat a compensable taking

2. Doctrine is represented in the SMA, but the SMA does not supercede the doctrine

G. Reasoning:

1. Development proposed by Esplanade would suffer the same fate under the public trust doctrine as the project proposed in Orion corp. case

2. Exam - Lucas, effectively recognized the public trust doctrine: “any regulation that prohibits all economically beneficial use of the land must inhere in the title itself, in the restrictions background principles of the State’s law of property and nuisance already place upon land ownership

a. This is the case here b/c SMA and WA constit.

3. there are numerous limitation that the SMA places on development even if theoretically developments like Esplanades could be allowed

4. the area is used by the public for fishing etc. and near a park

5. Esplanade took the Risk when it purchased this large tract of tidelands for only $40,000

III. US. V. 30.54 acres of land (3d Cir., 1996)

A couple of notes on the navigation servitude. The impact of the navigation servitude may be easier to understand if the compensation claim related to a dock or a marina rather than land between the MHTL and MLTL. Thus, if the reservoir behind a dam on a navigable river submerges my dock, I would not receive compensation if my dock is also on that navigable river. However, I would receive compensation if the reservoir crept upstream into non-navigable rivers and submerged my dock on that non-navigable river. 

Further, not all claims would be minor claims for compensation for a dock. Consider the case we did not reach today, US v. 30.54 Acres of Land. In that case, the tipple extended into the water. That tipple no doubt was a very valuable, expensive investment. Yet, the servitude prevented the government from paying compensation. 

****Lastly-exam***, although I thought I made this clear, perhaps I did not: the servitude gives the federal government the power to alter the level of the stream to any extent but only up to the MHTL (or ordinary high-water mark on a river). Thus, if a dam on a navigable river floods my coal tipple that extends into the water and 40% of my upland property (land above MHTL), I will receive compensation for my upland property but not my coal tipple. Or, if the government condemns my upland property for building a dam, it must compensate me. 

The question raised by Applegate, then, is whether compensation is due when the federal government undertakes a project completely within submerged lands and then my uplands erode away. Can the Applegate plaintiffs argue that the erosion was caused by the federal project and is essentially equivalent to condemnation or physical appropriation of uplands of the type described in the previous paragraphs. The leading case Owen v. United States, 851 F.2d 1404 (Fed. Cir. 1988). 

=  There, erosion below the MHTL destabilized land above the MHTL, causing a house to collapse. The court ruled that the servitude does not immunize the government from compensation for erosion caused by navigation improvements "to land located above or outside the bed of the stream as delineated by the high-water mark at to the time of construction." This is the only case I know that is directly on point although a US Supreme Court supports this decision.  United States v. Kansas City Life Ins. Co., 339 U.S. 799 (1950).
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IV. follow up from last class US v. 30.54 Acres of Land (3d. Cir., 1996)

A. owner of coal Tipple arguing that regulation/fed. action would remove all value of use of land so wants a Lucas type claim

B. important points:

1. court says no: When US exercises its constitutional navigational servitude it is exercising a “background” principal so no compensation even under Lucas

a. when a valid background principle, then there is no compensable taking

2. figure out where Lucas fits in our diagram of Takings and under this: Physical and Regulatory takings

a. does it apply only to regulatory takings or can it apply to physical as well

b. can a valid background principle now defeat a “physical takings” claim? – big idea/question here

C. impact of Lucas is quite different from what most scholars originally thought when it came out

1. thought everything would be a taking – terrible

2. But no, it is now apparent that lots of background principles are being found and used

3. Almost appears that Lucas is assisting govt. in finding background principels and avoiding paying compensation

D. NOTE -**Scalia says that Statutes cannot form one of these background principles that Lucas talks about

1. Coastal management act that came about after

2. Courts don’t seem to be complying with Scalia on this and in some cases are using statutes to find background principles

a. A split in courts on this

Chapter 1 – Sec. 7 – Public Access to and use of Coastal Lands and Waters

A. Beach Access Problem

B. Expansion of the Public Trust Doctrine above the mean high tide line

I. General – 3 main ways – make chart

	Public Trust
	Prescriptive Easement
	Implied Dedication
	Custom

	1. Reasonableness
	Open and notorious = not concealing


	Landowner intended to dedicate easement
	

	
	Continuous and uninterrupted
	No set period
	

	
	For prescribed period
	
	

	
	Use/enjoyment of particular land
	
	

	
	Hostile – no consent
	
	


II. Matthews v. Bay Head Improvement Assn. (SC of NJ, 1984) – public access

A. facts

1. Bay Head assoc. owns beach front

2. No parking around here and Assn. owns from foreshore to the land at the end of 7 streets as well

3. Membership is generally limited to residents of Bay Head

4. Except for fishermen, only membership may use the beach between 10am and 5:30 pm

5. No way to get to this beach except to cross someone’s private property

B. 2 main issues

1. can we cross private property to get to the beach?

2. What aspects of the beach do we get to use?

C. Hold: 

1. Bather’s right in the upland sands is not limited to passage - Where use of drysand is essential or reasonably necessary for enjoyment of the ocean, the doctrine warrants the public’s use of the upland dry sand area subject to an accommodation of the interests of the owner

2. The public must be afforded reasonable access

D. Reasonableness Test: Whether those means are reasonably satisfactory so that the public’s right to use the beachfront can be satisfied

E. Reasoning: Based on public trust

1. Without some means of access the public right of use of foreshore would be meaningless

a. Complete enjoyment of the foreshore and the sea cannot be realized unless some enjoyment of the dry sand ares is allowed – intermittent periods of rest and relaxation beyond the water’s edge

2. The public trust doctrine is flexible and sometimes can be extended to meet changing conditions and needs of the public

F. **Factors – What privately owned upland sand areas will be available and required to satisfy the public’s rights under the public trust doctrine will depend on circumstances:

1. Location of the dry sand ares in relation to the foreshore

2. Extent and availability of the publicly owned upland sand area

3. Nature and extent of the public demand and 

4. usage  of the upland sand by the owner

G. **The court creates a hierarchy of reasonableness to help justify and limit

1. Public Access – if so then 

2. Quasi-Public body? – creates primarily b/c the ct. is not quite ready to just allow everybody to cross private property

a. So create legal fiction of quasi-public so can permit intrusion on someone else’s land

3. Private Land Owners – last resort

H. Other questions/answers

1. Association’s membership and thus its beach must be open to the public

2. Missed 

3. missed

I. Notes and questions

1. Note 3 - The New Hampshire state court has rejected same reasoning as in Matthews

III. Obtaining public access through other legal theories 

Public Prescriptive Easements and Beach Access

A. Traditional common law requires

1. Open and notorious

a. A reasonable landowner would know is happening – not sneaking around at night

2. Continuous and uninterrupted

a. As long as regularly used, does not need to be constant

b. Do not need tons of people crossing land

3. Adverse for the Prescribed period

4. Hostile = no consent of land owner

a. E.g in book of unsuccessful efforts by a landowner to prevent an aggressive public from crossing her land may establish that the usewas non-permissive = so be careful

5. Use and enjoyment of particular parcel of land

a. Just what this is, is not set, but as long as substantially connected with general character of land ???not sure this is what he said

B. Problem on pg. 92 – What can developer do to either foreclose or terminate any public prescriptive easements
1. Build path with fences on edges of property so funnel them to beach that way and don’t have to see them (like CA)

2. Maybe build side fence and license them to remove prescriptive possibility

3. What if want to get public completely off property?

a. Do research to see how long people have been crossing the property so know how much time is left to run on SOL for prescription

C. Hypo about ATVs riding around dunes on beach and they use a certain path to get there

1. Could we say one type of use is unreasonable and another is reasonable

2. Jet skis in the San Juan islands example case – the quiet enjoyment won out there

Implied dedication

D. Requirements are established by acts or circumstances that show the landowner intended to donate an easement to the public and that such an offer was impliedly accepted

1. Usually not dependent upon establishing public use for a set period of time

2. But what acts or circumstances constitute an intent? Is tough question

a. Gion v. city of Santa Cruz Case – CA SC case said that implied dedication could be inferred solely from the public’s use of a pathway or road to reach a beach without objection

3. Some states 

E. Customary Access Rights

F. Creating Beach Access by Regulation

IV. State ex Rel thornton et al v. Hay et al, appellants

A. Facts

1. Appeal from a decree which enjoins them from constructing fences or other improvements in the dry-sand area between the 16 foot elevation contour line and the ordinary line and the ordinary hightide line of the Pacific Ocean

B. Issue: Whether the state has the power to prevent the ( landowners from enclosing the dry-sand area contained within the legal description of their ocean-front property?

C. Court said this would apply on whole coast – don’t want to look at each piece of land by piece of land so custom better to use here

D. Reasoning

1. Easement by prescription may apply, (but difficulty in applying see C above)

2. Some case precedent

3. but better yet is English doctrine of “custom”

E. Custom: Essential requirements of such a claim of a right of customary use are: 7 Blackstone factors

1. Ancient - A long and general usage, which in the case of the beach, the court traced back to use by Indians prior to the arrival of settlers

2. w/out interruption (by private landlowners)

3. peaceful and free from dispute

4. reasonableness – that the public has always made use of the land in a manner appropriate to the land and to the useages of the community

a. in this case when the use wasn’t, the police came in and stopped that unreasonable use

5. Certainty (certain as to its scope and character) – easily defined in this case = satisfied by the visible boundaries of dry sand area and by the character of the land

6. Custom must be obligatory – not left to the option of each landowner whether or not he will recognize the public’s right to go upon the dry-sand area for recreational purposes.

a. “similarly situated lands elsewhere” discussion

i. this is tough one and see McDonald and Stevens cases

b. here there was this similar situation and public’s use has never been questioned by an upland owner so long as the public remained on the dry sand and refrained from trespassing upon lands above the vegetation line

7. custom must not be repugnant, or inconsistent, with other customs or with other law – “the custom under consideration here violates no law and in not repugnant”

V. McDonald v. Halvorson (Ore. S. Ct. 1989) = suggests that “custom” can only apply to the beach

A. Private cove – owners had kept it private

1. Exam - There may be a custom to beach access in OR, but not to this beach-b/c it wasn’t similarly situated to other properties so custom did not apply here

B. suggests that “custom” can only apply to the beach

C. point in teasing out some of the flaws here is : 

1. we don’t know what the real scope of custom is

a. is it applicable only on the coast

b. ?

2. It appears the court has left some wiggle room to bring evidence to the court

a. It was ancient on one side and no it was not on other

D. May want to do this he says – which of these theories is going to be best to keep people off your lands

1. This is test question probably

Ch. 3 – C. – coastal construction regulations to protect beaches and dune systems

VI. Problem on pg. 276

A. Public/govt. undertook a replenishment and what if:

1. Dumped on beach and transports then

a. Lost goods idea 

2. If from offshore reef – then private owner gets to keep if accretes

B. Govt. dredging

1. Common law rule is that land owner takes the risk of erosion just like he gets the benefit of accretion

a. Erosion caused above the mean high tide line by govt. action may be compensable taking though

b. Dredging is subject to navigation servitude, but if affect private property above MHTL then compensable

C. Bulkhead

1. Common law is (? v. Lilly case) If other people have bulkhead, your use may be reasonable as well

VII. South Carolina Coastal Conservation League and Sierra Club v. SC dept. of Health and Environmental Control (SC ct. of App. 2001)

A. Facts:

1. Port Royal plantation on Hilton Head Island applied to office of Ocean and Coastal Resource management for a permit to construct 4 new groins and refurbish a series of 17 existing groins along ~8000 feet of shoreline

2. challenged

B. Issue: whether the groin construction and refurbishment permit issued by DHEC to Port Royal Plantation violates the statutory provisons of the Beachfront Management Act

1. Held YES

2. The ? section precludes OCRM from issuing any permits for the contruction or refurbishment of groins, which clearly are constructed seaward of the baseline and do not fit within a statutory exception

C. Draw a baseline and then make a setback from that line

1. Said can’t reconstruct (armoring structures) or construct new ones

a. Erosion control device would have to be behind setback

D. Reasoning: mostly statutory construction

1. Purpose of the 1977 Act and 1988 Acts to protect, restore, and enhance the coastal environment

2. Beachfront MA devised a statutory scheme to restore the beach/dune

E. Take away: some sense of the complexity of coastal zone management statutes these days

1. Often don’t rely on rules, but the construction of statutes

SAMPLE exam and answers - Section II (approximately 60 minutes)
Slim Dunlap lived a charmed life.  He inherited the family estate at the mouth of the Westerberg River in southern Oregon, now valued at $200 million.  Slim’s great-grandfather originally purchased the land in 1805, long before Oregon became a State.  The value of the property derives from its incredible location.  The property sits on the north side of the Westerberg River so Slim gets amazing sunlight streaming in from the south all day, during which time Slim watches large ships move vast amounts of cargo upriver to the inland port of Hootenanny.  At sunset, Slim watches the sunset over a beach that extends one mile north from the mouth of the Westerberg River.  Slim often watches the sunset from the comfort of one of a dozen gazebos that he has permanently affixed to his white sandy beaches in 1995.  Each gazebo is protected by a fence to discourage anyone from using the gazebos or walking Slim’s beaches.  Slim realizes that this may not be necessary.  Although he allows a couple of neighbors to walk his beach, he quickly chases anyone else from his property in this sparsely populated area of Oregon, where few tourists visit. 

On April 1, 2002, Slim’s charmed life came to an end.  When Slim awoke, he saw huge cranes and other heavy equipment dredging the Westerberg River so that bigger ships could reach Hootenanny.  While Slim appreciated that bigger ships would now pass his house, he noticed immediately that he was losing sand on about 200 meters of his beach.  By the end of April, all the sand below the mean high tide line (MHTL), as well as Slim’s one gazebo below the MHTL, were gone from the southern-most 200 meters of his beach.  He noticed, however, that Tommy Stinson’s beach front property on the south side of the river was growing at about the same rate that he was losing sand.

After consulting several oceanographers, Slim began constructing a jetty on May 1, 2002 to recover his lost sand.  He also appealed to the media to stop the catastrophic dredging.

Chris Mars, an attorney for the State of Oregon, saw Slim complaining on television and became angry.  On May 15, 2002, Chris sued Slim, on behalf of the State of Oregon, for building the jetty as inconsistent with Goal 18 of Oregon’s coastal plan, which prohibits the construction of beachfront protective structures after January 1, 1977.  Oregon also demands that Slim remove all gazebos and fences and to allow anyone to use the dry sand area of Slim’s property. Oregon argues that the gazebos and fences in the dry sand area of Slim’s beach constitute an obstruction to all citizens of Oregon who have the right to walk on any beach unimpeded, while they search for peace and solitude and clams. Slim is outraged and he decides to sue everyone.  Explain why Slim will or will not succeed on the following claims.

Slim sues the U.S. Corps of Engineers for failing to compensate him for dredging the river in a way that depletes Slim’s property of sand.

Slim sues the State of Oregon for taking his property without compensation by preventing him from building the jetty and for requiring him to remove the gazebos and fences while also permitting anyone to walk on his property.

Slim sues Tommy Stinson to obtain title to the extra beach that is accruing to Tommy’s property as a result of the migration of sand from Slim’s property to Tommy’s

Section II

Navigation Servitude

Slim will not succeed in his claim against the US Corps of Engineers.  The Commerce Clause grants the United States the right to control, regulate and improve navigation — one of the greatest powers delegated to the United States by the power to regulate commerce.  This right is a dominant right.  Under the navigation servitude, the federal government may take land without compensation, provided that the federal activity has some incidental benefit to navigation.  This project clearly does, as the Corps is deepening the river for shipping.

However, the navigation servitude denies compensation only for any property below the MHTL.  If Slim owned any land below the MHTL, the federal government need not compensate Slim.

2. Takings/Custom
Slim will argue that the state’s action constitutes a taking of his property without compensation.  Whether Slim succeeds on this claim depends on whether the public has a right to use the dry sand area of his property based on the custom.  

Custom
The Supreme Court of Oregon in Thornton v. Hay found that, at least with respect to areas near Cannon Beach, the public has a right to use the dry sand areas as a matter of custom.  The court found that the beach there had been subject to (1) ancient use; (2) a right exercised by the public without interruption by the landowner (although the use need not be continuous); (3) peaceable and free from dispute; (4) the use by the public was reasonable; (5) there was certainty as to boundaries; (6) and without objection by the landowner.  The court in McDonald v. Halvorson appeared to rule that this test creates a presumption of custom, but that it can be defeated by the landowner.

On these facts, Slim can defeat custom.  Slim’s property has been in the hands of Dunlaps since 1805.  While we can’t say whether previous Dunlaps objected to use by others, Slim has objected to the public’s right to use the land, although he has allowed certain neighbors to use it.  Thus, Slim has objected to the use of his property, which defeats custom.  

The State will argue that the use by some permits the use by all since neighbors constitute “the public” and they have exercised this right without interruption.  Moreover, Thornton suggests that we may be able to assume that the beaches were used by Native Americans long before European settlers arrived.  Moreover, the State will argue that McDonald v. Halvorson does not apply here because that case related to rocky coastline and a beach not affected by the ebb and flow of the ocean.  In contrast, Thornton applied to all dry sand areas and that the use of the dry sand area in Oregon “is so notorious that notice of the custom on the part of person buying land along the shore must be presumed.”

Takings
Note: Your conclusions may differ from those in this analysis.  However, you must discuss the various elements of takings with respect to the 3 different issues — public access, the jetty, and the gazebos and fences — because they each raise different taking-related issues. 
If Slim loses on the issue of custom, he is unlikely to prevail on the takings issue.  As the court in Stevens said, there is no takings where the owner does not possess the full bundle of property interests.  In such cases, as with custom, the landowner never had a property interest that could be taken.  Thus, the restrictions on the gazebos and the jetty under Goal 18 and the right of public access will be upheld.

If Slim wins on the issue of custom, he may be able to recover for the permanent access the state demands for the public.  He is unlikely to recover for the lost Gazebos.


Public Access
Slim will argue that the permanent access to citizens constitutes a physical invasion of his property.  Regardless of whether anyone from the public is actually on the property at a given moment, access must be granted 24 hours a day and slim has no right to control that access.  The US Supreme Court has ruled that any permanent invasion, no matter how small, constitutes a takings that must be compensated.


Goal 18 — The Jetty
The removal of the jetty is based on Goal 18, which prevents the construction of any beachfront protective structures in the dry sand area.  As such, any takings argument will be based on the “regulatory takings” analysis of the courts.

A land use regulation may constitute a regulatory takings if it does not substantially advance a legitimate state interest or denies an owner an economically viable use of his land.  Oregon must show that goal 18 has some legitimate purpose, such as protecting the natural flow of sand or other conservation purpose. Previous court precedents, such as Penn Central, which stated that compensation is not needed whether the regulation of land promotes “the health, safety, morals or general welfare”, suggest that the State will be able to show a legitimate purpose.  With respect to the jetty, the natural flow of sand probably constitutes a legitimate state purpose.  With respect to eh jetty, the protection of dunes also probably constitutes a legitimate state purpose.  

In addition, Slim retains much of the value of his land.  As a result, the analysis of Lucas, which found that a regulatory taking that deprives the owner of all economically beneficial use of his property constitutes, does not apply here.  

Instead, the court will balance the economic impact of regulation on the claimant, the extent to which the regulation interferes with distinct investment backed expectations, and the character of governmental action.  The loss of 200 meters of beach, where Slim owns one mile of beach, and the loss of permanent gazebo structures, in the face of a legitimate government purpose, 


The Gazebos and Fences 
Slim may prevail with respect to the gazebos and fences.  Here, Oregon does not argue that the gazebos and fences must be removed to protect fragile dunes.  Instead, it says that the public should have unobstructed access to the dry sand areas.  However, a few gazebos over 2 miles of ocean beach cannot be considered a true obstruction — or for takings analysis — a legitimate state purpose.  

Even if it constitutes a legitimate state purpose, the character of the governmental action, when balanced with the economic impact on slim and the distinct investment backed expectations of the use of beach property, weigh in Slim’s favor.

3. Accretion
Slim will not win has case against Tommy to gain title to the sand that has accreted to Tommy’s property.  The general rule is that accretions belong to the waterfront owner to whose land accretions attach. A general exception to this rule applies where the accretion resulted from a “sudden.”  However, that rule applies to natural, sudden changes, such as hurricanes and floods.  Here, the accretion is due to the actions of a third party without any contractual or other connection to Tommy.  As a result, Slim will lose his claim against Tommy.
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Criteria for coastal development

Coastal Zone Management Act: federal consistency

VIII. Criteria for coastal Development: Water Dependency

A. CZMA requires states to identify in their coastal programs

1. A definition of what will constitute permissible land uses and water uses within the coastal Zone which have a direct and significant impact on the coastal waters

2. Broad guidelines on priorities of uses in particular areas, including specifically those uses of lowest priorities

Chapter 3 – comprehensive management of coastal development

I. Intro/general

A. Purpose/general goal

1. to “preserve, protect, develop, and where possible, to restore or enhance, the resources of the Nation’s coastal zone for this and succeeding generations,” and to assist in the state’s efforts

2. provides federal funding for states to develop and administer coastal programs according to guidelines set out by the Act

a. states are given great flexibility in their approaches to coastal management

B. brings together many acts like NEPA, CAA, CWA, ESA

C. It’s voluntary, not required to participate = but the hook is the federal funding

D. Why are states given so much individual power?

1. Really it’s the political realities – don’t want to always go in and say don’t like what you are doing and try and change things – so CZMA structure allows for a lot of state control and set up – feds won’t do inconsistent things

a. Once set up, feds won’t go in and do something inconsistent with your plan

b. The fed. money is an incentive to get the states to do what you want them to as well

2. Coastal management is the type of land use planning and management required that is primarily within the traditional domain of states

a. A state thing so makes sense for them to continue doing it

E. Don’t try and remember all the amendments, but what take away is the Congress has grown increasingly dissatisfied with the job the states are doing
1. Also think of things like state saying we don’t want oil and gas exploration off of their coast – so “Coastal Energy Impact Program
F. “federal consistency requirement” = An additional incentive for state participation is the – “federal consistency requirement”
1. This is kind of a reverse preemption provision that asures a state that, with certain exceptions, federal agency activities or federally-sponsored activities effecting the coastal zone will be consistent with the state-created and federally approved coastal plan

G. Some guidelines on what state programs must include:

1. ID the boundaries of the coastal zone subject to the management program

2. A definition of permissible land and water uses in zone

3. An inventory and designation of areas of ‘particular concern’ within coastal zone

4. “broad guidelines on priorities of uses in particular areas, including those uses of lowest priorities

5. more see pg. 195 **Wold says worth highlighting the requirements = know these dude = see this for exam

H. ***gives vast discretion to the state to define terms and zones, etc.

1. pretty general as well, no specifics like “must prevent erosion on beaches, etc.”

2. congress not into requiring specific protections, etc.

I. also make sure the state has:

1. coordinated its program with local, area wide, and interstate plans applicable to areas within the coastal zone

2. established a

J. missed main thing from case API v. Knecht = 

III. pg. 205 notes from API v. Knecht case

A. Dormant commerce clause: 3 tests

B. It will be the dormant commerce clause to determine just what state rule is allowed in the coastal zone
1. In Pittson Warehouse Corp. v. city of Rochester – the court held that the ordinances violated the commerce Clause and are “invalid insofar as they impede or obstruct the free flow of interstate and international commerce.”

2. But in northern delware held did not

C. What is the coastal zone? Notes 4-5

1. = the coastal waters (including the lands therin and thereunder) and the adjacent shorelands (including the waters therein and thereunder), strongly influenced by each other and in proximity to the shorelines of the several coastal states, and includes islands, transitional and intertidal areas, salt marshes, wetlands, and beaches

2. coastal waters include up to 3 nautical miles from the shore baselines

3. *the definition leaves considerable room for variation of the landward boundaries from one coastal state to another
a. Hawaii it is the whole state

b. In NC it includes all the counties bounded by coastal waters

i. Probably wanted to go to one county govt. for certain things

D. Note 5 – the CZMA excludes from the coastal zone: lands the use of which is by law subject soley to the discretion of or which is hled in trust by the Fed. Govt., its officers, or agents

1. CA coastal commis. v. Grantie Rock company (1987)

a. Said If looks like local land use then state regs apply, if not then federal exclusion applies

b. In this case state regs held not in conflict with fed ones

c. CZMA does not automatically preempt all state regulation of activities on federal lands

E. Note 6 – state CZMA  can require stricter standards than fed. CWA or CAA

F. Note 9 – not all changes in the state coastal programs are formal amendments or modifications requiring federal approval.  A “change” may be either an “amendment” or a “routine program implementation.”
1. CZMA( State CZMA ( State CZMP ( Local CZMP

2. Plans need to be approved by NOAA, but over time and amendments what needs to be approved by feds/NOAA and what does not has changed

3. Plan Amendment involves - “substantial changes in or substantial changes to, enforceable policies related to certain aspects of a coastal management plan, and requires approval =  Only significant amendments to enforceable policies need to be reviewed and approved by NOAA
G. Note 7 – did not talk about

H. NEPA and EIS discussion – note 2 (maybe?) State programs are generally presented in the format of the EIS which is required by the NEPA for all major federal actions that significantly effect the environment

1. API v. Knecht attacked the adequacy of the EIS for not considering the relelvant informatioin and available alternatives and …pg. 205

IV. Intergovernmnetal cooperation – the federal consistency requirement - History and Development of the Consistency Doctrine

A. Fed actions have to be consistent with the state’s CZMA

B. Secretary of the Interior v. CA (1984)
1. Issue: Did the fed. govt. leasing plan directly effect the CA coastal management zone?

2. The leases were not in coastal zone and were not for actual drilling etc. but for testing etc.

3. Suggested** that only federal activities conducted in the coastal zone could have direct effects

4. ** case also said – lease sales can no longer aptly be characterized as “directly affecting the coastal zone”

a. “in these circumstances, the possible effects on the coastal zone that may eventually result from the sale of a lease cannot be termed “direct”

**Almost every word of this statue is critical
V. The Statute – parts of the CZMA

A. Type I – 307(c)(1) = “Federal Agency activity” – means any functions performed by or on behalf of a Federal agency in the exercise of its statutory responsibilities

1. E.g – 

a. rulemaking, planning

b. physical alterations (dredging)

c. exclusions

2. any fed. agency activity that In/outside CZ that affects any land or water use or natural resource of the CZ

3. Affect uses and natural resources

4. Fed. consistency requirements

a. State can object – go through mediation/courts

5. Presidential exemption – President can say that something is of such national priority that it does not matter if it is inconsistent with state CZMA

a. Not reviewable

B. Type 2 – 307(c)(2) – “Federal Development Project” – means a federal agency activity involving the planning, modification, or removal of public works, facilities, or other structures, and includes the acquisition, use, or disposal of any coastal use or resource.      =   E.g – Dams

1. In the CZ – projects must be in the coastal zone

2. Presidential exemption

C. Type 3 – 307(c)(3)(A) – “Federally permitted projects”

1. Can be in or outside of CZ

2. Affecting land and water uses/natural resources of the CZ

3. Applicant required to make finding that the activity is consistent with the state program 

4. If State says inconsistent = inconsistency finding, the feds can’t issue the permit until the state says the project is consistent

5. Note phrase – “Any fed. agency wich shall undertake any development project in the CZ of a state shall insure tha the project is, to the maximum extent practicable, consistent with the enforceable policies of approved state management programs

a. Unique since language could give agencies some wiggle room, but this had been interpreted to mean fully consistent

6. No license unless: 

a. Consistent with objectives of CZMA –or-

b. Interests of national security – can override inconsist.

7. 3 requirements to be “consistent” Pg. 224

a. “the activity furthers the national interest as articulated in §302 oe §303 of the Act, in a significant or substantial manner

b. the national interest furthered by the activity outweighs the adverse coastal effects, when those effects are considered separately or cumulatively
c. There is no reasonable alternatives available which would permit the activity to be conducted in a manner consistent with the enforceable policies of the management program.  
i. When determining whether a reasonable alternative is available, the Secretary may consider but is not limited to considering, previous appeal decisions, alternatives described in objection letters and alternatives and other new information described during the appeal.
8. State court (can go to court to challenge secretary decisions)– arbitrary and capricious standard of review

a. Highly deferential review

D. Type 4 – 307(c)(3)(B) – OLSLA exploration and development/production

1. Same as type 3 above
E. Type 5 – 307(d) – “Federal Funding to the State/Local govts.

1. Hashed over??

VI. Secretary of the Interior v. CA (1984)

A. See above and pgs. 

VII. Problem 1 on pg. 221 – Perfect Prawns (an actual case)

A. Facts

1. PPI wants to build/operate shrimp farm operation near Vieqas island near Puerto Rico

2. Puerto Rico says that the plan is inconsistent b/c

a. Exotic shrimp could escape and jeopardize the existing ecological communities 

b. Waste from shrimp = bad water quality and

c. Disease being brought/spread by farm

3. PPI – says consistent b/c

a. Provide sustainable use of coastal zone to produce seafood

b. Help elminate the stress of harvesting in the wild

c. Promote national policy to promote mariculture in the CZ

4. When permit denied PPI appealed the negative consistency determination

B. Secretary of commerce reviewed and agreed with Puerto Rico

VIII. In the consistency appeal of Islander East Pipeline company , LLC from an objection by the State of Connecticut

A. Facts

1. Islander East wants to build and operate an interstate gas pipeline project that ends in NY and has sought permits and authorization from FERC and the Army Corps of Eng.

2. Connect. Objected saying that harm to shellfish beds, turbidity, habitat etc.

B. Note – if project is wholly in another state, but has effects on your or another’s CZ, then that state can still object (see type 3 case above)

C. Does review of the 3 consistency objectives of CZMA

1. Project furthers the National interest in a significant and substantial manner

a. Will promote at least 4 national objectives of CZMA

2. The national interest furthered by the project outweighs its adverse coastal effects

a. Affected env.

b. Construction techniques

c. The project’s adverse coastal effects are largely temporary in nature and limited in scope

i. Suspension of sediments during construction will not significantly impair water quality

ii. Expected release of drilling fluid will not adversely affect water quality (controls, etc.)

iii. Shellfish bed and habitat impacts will be limited (some stats and info to support Islander and CT has bad lawyering and doesn’t clearly contradict)

3. There is no reasonable alternative available (element 3) – this is really bad lawyers on Connect. Part here

D. Wold says this case is best for studying the “no reasonable alternatives” analysis

1. The standard for finding that a reasonable alternative is available = Connect. Bears the burden of identifying, with sufficient specificity, an alternative is consistent with its coastal management program.

a. If CT meets the burden then the burden shifts to Islander East to show that the alternative is either unavailable or unreasonable

2. CT didn’t ID with sufficient specificity

3. The ELI alternative is not available

a. The other alternatives provide an insufficient amount of natural gas to meet the primary purpose of the Project

b. The increased capacity required by ELI (one alternative) is a barrier that Islander East cannot overcome

4. ELI alternative  does not provide either increased flexibility or reliability in natural gas supply or pipeline to pipeline competition

a. The new pipe will hook into a Canadian pipe

SAMPLE exam and answers  - Section I (approximately 50 minutes)
South Carolina has an approved Coastal Zone Management Plan (CZMP).  In its CZMP, South Carolina emphasizes the extreme importance of marine mammals to the economic health of coastal communities, who benefit from whale and dolphin watching.  The CZMP also emphasizes the importance of whales and dolphins to the proper functioning of marine ecosystems.  For these reasons, the South Carolina CZMP makes the protection of all marine mammals, from the individual to species level, a priority.  To implement this priority, the CZMP prohibits the public display of all marine mammals in oceanariums, aquariums and any other facility.  In its policy section, the CZMP also strongly urges that any use of coastal zone resources be for water-dependant uses.

Due to contamination of its petting and feeding pools, SeaWorld has lost 80 of 100 bottlenose dolphins at its facilities in the United States.  Although SeaWorld suspects that the contamination was the result of animal welfare radicals, it knows that it must quickly obtain at least 50 of the crowd-pleasing bottlenose dolphins to retain large numbers of visitors and maintain the 10 billion dollar industry associated with its facilities.  In fact, many coastal communities have become completely dependent on tourists who visit SeaWorld facilities, all of which are located within the coastal zones of Florida, California, Ohio and five other states where it operates.  SeaWorld does not operate in South Carolina.  SeaWorld also knows that it will be publicly attacked in the media if it attempts to obtain these dolphins from stocks that are less than abundant.  After researching the population status of bottlenose in U.S. waters, it requests a permit to take 50 bottlenose dolphins for public display from the waters of South Carolina. 

This population frequents the coastal waters of South Carolina, often coming within 100 meters of the coast where tourists can view them from scenic view points.  However, this population also migrates out to 50 nautical miles from shore and into the waters of North Carolina.  This population is extraordinarily healthy.  In fact, the National Marine Fisheries Service (NMFS) has calculated a potential biological removal (PBR) of 100 animals per year from this population.  NMFS believes that a take of 50 bottlenose dolphins will have no detrimental impact on the population.  No other bottlenose dolphin population has a PBR greater than three (3) and two populations, one in the North Atlantic Ocean and one in the Pacific Ocean are listed as “depleted.”

As part of its application for a public display permit under the Marine Mammal Protection Act, SeaWorld issued a finding of consistency with South Carolina’s CZMP and submitted it to the appropriate officials in South Carolina and the Department of Commerce.  Within three weeks of receiving SeaWorld’s consistency finding, the governor of South Carolina objected to the consistency finding on the grounds that (1) the use of the dolphins for public display violates the CZMP’s prohibition against the public display of marine mammals; (2) the take of 50 bottlenose dolphins will negatively impact South Carolina’s image as a “dolphin-friendly” state and adversely impact tourism; and (3) SeaWorld’s use is not water-dependent.  SeaWorld appeals the decision to the Secretary of Commerce.

On what grounds will SeaWorld appeal?  Explain whether SeaWorld’s appeal will succeed.

1. CZMA Consistency
The Coastal Zone Management Act (CZMA) allows coastal states to prepare coastal zone management plans (CZMPs), that, subject to approval by the Secretary of Commerce, authorizes disbursement of federal funds for coastal zone conservation and management.  It also establishes four different types of federal projects for which consistency with the state management plan is required. 

In particular, projects requiring a federal permit are subject to state consistency requirements.  16 U.S.C. §1456(c)(3).   The applicant must ensure that the its federally permitted project, if it affects any land or water use or natural resource of the coastal zone, is consistent with the state CZMP.  In this case, the bottlenose dolphins are clearly a coastal zone resource.  Thus, the take of 50 dolphins may “affect” a resource of the coastal zone.  As described below, however, the affect is minimal considering the benefits of the take.  As such, the Secretary must override the state objection.

Enforceable Policies
SeaWorld’s first objection will be that the state’s objection based on the lack of a water-dependent use is impermissible.  §1456(c)(3) clearly states that the project must be consistent with the “enforceable policies” of the CZMP.  Because the water-dependent policy is a guideline, and not a mandate, SeaWorld will successfully appeal this aspect of South Carolina’s objection.

Consistent with the Objectives of the CZMA.
On appeal, the Secretary may override the State’s objection if the project is consistent with the objectives of the CZMA or otherwise necessary in the interest of national security. Only consistency with the objectives of the CZMA provides a reasonable possibility for overriding, as this project does not involve national security.

To be consistent with the objectives and purposes of the CZMA, the federal activity must satisfy each of the following requirements

1. the activity furthers the national interest as articulated in section 302 or 303 of the act in a significant or substantial manner;

2. the national interest furthered by the activity outweighs the activities adverse coastal effects, which those effects are considered separately or cumulatively; and

3. no reasonable alternative available which would permit the activity to be constructed in a manner consistent with the enforceable policies of the management act.


Public Display/Economic Impacts
1. The national interests articulated in the CZMA include goals to conserve coastal natural resources but also to develop them.  SeaWorld’s request for 50 bottlenose dolphins helps develop coastal resources in a positive, environmentally sound way.  First, NMFS has declared that the taking of these animals will not be detrimental to the survival of the population.  To the contrary, NMFS believes that additional dolphins could be taken without harming the population.

Second, SeaWorld may only receive a permit from NMFS for public display if it can demonstrate an educational purpose, as defined by the public display community.  Thus, SeaWorld proposed to take these dolphins for educational purposes, a use that promotes the goal of developing coastal resources.  Thousands if not millions of people will be able to view these marvelous animals, something that would be highly unlikely in the wild.

Third, the take of these dolphins for public display promotes the national interest in a substantial manner, by providing his education to millions of people.  Not everyone can travel to the coast to view wild dolphins.  SeaWorld’s facilities in Ohio provide an opportunity for many others to view dolphins.  Fourth, the great value of SeaWorld’s enterprise indicates the substantial promotion of the national interest.  SeaWorld’s activities are valued at 10 billion dollars.

2. These benefits outweigh any adverse effects.  First, NMFS has declared that the taking of these animals will not be detrimental to the survival of the population.  To the contrary, NMFS believes that additional dolphins could be taken without harming the population.  Second, South Carolina’s main complaint is that this taking will harm the economy of South Carolina.  The courts have split as to whether purely economic effects on the coast are sufficient to trigger a consistency finding.  SeaWorld believes that it is insufficient, especially here, where the harm is speculative.  South Carolina has offered no evidence that the take of these dolphins will in fact cause economic harm to South Carolina’s tourist industry.

3. There is no reasonable alternative to taking these dolphins.  First, SeaWorld could take the dolphins while they are in North Carolina waters.  Because this is a shared population of dolphins, that still affects the population as it goes through South Carolina’s.  Second, to the extent that economic impacts may be considered, the loss of dolphins anywhere would harm South Carolina’s tourism by diminishing the loss of dolphins.  

Third, SeaWorld argues that the take is not inconsistent with South Carolina’s policy regarding public display, because the dolphins will not be displayed in South Carolina.  If South Carolina’s prohibition is relevant somehow, moving the dolphins out of state is the best method for achieving consistency with South Carolina’s policy against public display.  

Lastly, while not directly related to consistency with South Carolina’s CZMP, SeaWorld notes that this population of dolphins is the healthiest in the United States, with other populations listed as “depleted” under the MMPA.
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Chapter 4 – US Rights and Jurisdiction over ocean waters and resources
*Ocean Boundaries: The UN Convention o the Law of the Sea and the US Submerged Lands Act

I. Sources of Int’l Law

A. Treaties

1. An agreement between 2 or more parties that is:

a. Written

b. negotiation process (on terms) leading to 

c. Signature – negotiations have stopped

d. ratification

2. signature does not bind anyone yet, need ratification

a. in US, President will transmit treaty to Senate for advice and ratification

b. if they do then President will present to other signatories/deposit

3. Kyoto Protocol example – this treaty said that will go into effect if X number of signatories ratify and deposit, for those that have ratified only, not on the others that have signed, but not ratified and deposited

a. In terms of intern. Law, it is law among nations, but really law among nations who have agreed to be bound
b. This is unless, the treaty says will be or there is some other source of “customary intern. Law”
B. Custom – customary international law = everyone is bound, unless you persistently object to the terms of that treaty/law

1. Traditions that have evolved to such an extent that they are recognized as custom in the world

2. If don’t want to be bound by this must consistently object to the terms of the treaty

3. What is evidence of custom?

a. State Practice – most states taking part in some practice in that area of law

b. Opinio Juris – are they doing something b/c most states are doing something or is b/c it is simply expedient or convenient:

i. If it is b/c is convenient then don’t have customary int’l. law

4. How do we know we have a customary int. law? = the Evidence of Int’l Law

a. Scholarly writings

b. Judicial opinions – unlike in a judicial system, they are not the law, they are only evidence of law

C. General Principles of Law (of less importance to us)

1. Are they a legal practice principle that is widely held/used by many legal systems

2. So far the ICJ has really only found procedural General Principles

II. History of LOS to 1945

A. Hugo Grotius wrote a brief “Mare Liberum” (1609)

1. Came up with the idea that the seas were so limitless that they could not be possession or controlled by any one nation

2. From this came to conclusion that no one nation could own the all the resources of the ocean as well

3. In short order this came to be held as customary internat. Law

B. Only doubt put into this idea was in regards to the “territorial sea”

1. Was the thought that the state had near total control of nearshore waters

2. By early 1900s was customary int. law that territorial sea extended to 3 nautical  miles

3. Was pretty clear that the state had the total right over the natural resources there, but not so sure about passage through this area

C. “Innocent passage” -  as long as traveling through to get to port or not in hostile manner then should be allowed passage through territorial sea

D. 2 Truman proclamations: in WWII this was turned on its head with 

1. #1 - the US can set conservation limits for its own citizens and vessels fishing in the high seas outside US territorial seas and urged internat. Agreements with other nations whose vessels were fishing these areas

a. this was b/c foreign fleets (distant water fishing fleets) just sitting just off territorial sea and fishing without regard to any conservation measures

2. #2 - the US asserted exclusive jurisdiction and control over the natural resources of the continental shelves adjacent to the US coasts

III. UNCLOS I and II: the 1958 Geneva Conventions (mostly skipped over)

A. Many newly independent nations claimed 12 NM territorial seas instead of 3 nm that was more traditional and what US claimed

1. Some countries – Chile, Ecuador, and Peru claimed 200 NM territorial seas

B. Malta ambassador (partly b/c of what Truman did) said that ocean bottom resources beyond national jurisdiction should be shared by all mankind = “common heritage of mankind”

C. “Convention on the High Seas”

1. freedom of navigation (meaning both surface and submerged)

2. freedom to fish

3. freedom of overflight

4. freedom to lay cables and pipelines on the sea floor

D. The main things that came out of were:

1. Ability to lay submarine cable

2. Disagreements about “innocent passage” and territorial seas and straits in the world, etc.

3. Naval and maritime powers worried about “creeping jurisdiction” of coastal countries

IV. UNCLOS III – the negotiators trying to overcome the issues above

A. Took an “all or nothing approach” – called the “package deal” – UNCLOS III would not adopt any treaty on any aspect of the law of the sea unless and until the conference had satisfactorily come to an agreement on all agenda items

1. US has signed, but has not ratified

2. Has adopted many of the provisions on its own and now lots of them are now customary int’l. law

B. What Does the Law of the Sea convention do?

1. Established baseline measurement rules

2. Establishes rules for navigation/innocent pssage

3. Defines regulatory/jurisdictional zones
C. Definition of “Baseline” is essential to everything in UNCLOS – know this, don’t need to actually calculate one though

1. If have a deeply indented coastline (by bays/?) you create a straight line across the opening and make that the baseline (so go out 12 nm from there for territorial sea) if shallow bay you follow the bay coastline as the baseline

D. Within each zone, UNLCLOS create rules for:

1. Navigation

2. Fishing 

3. pollution

4. enforcement

5. dispute resolution

V. Territorial Sea - What happens in the territorial sea

A. From baseline to 12 nm

1. Don’t have to take all of 12 nm, can declare shorter than this if want to

B. What rules apply?

1. State can control navigation, subject to “innocent passage” though

a. If fishing without a permit is not innocent passage

b. If polluting and causing serious harm then not innocent passage

c. “Any act of Willful and serious pollution” is not considered innocent passage

d. Any exercise or practice with weapons is not innocent passage

e. Idea is that want commercial ships to get to and from ports as easily as possible

2. Straits areas – in areas where the straits are narrower than 12 or 24 nm then each side gets have of the total distance

3. Does limit a countries sovereignty

a. Coastal state Can’t require any design/ requirement in ships that is not recognized by norms of international law

b. US started requiring double hulled tankers and was not recognized by int’l. law then, but US dragged others and now recognized as OK part of int’l. law

VI. Contiguous zone – up to 24 nm from baseline (does not have to be)

A. Country has increased discretion to enforce drug laws and immigration laws

B. Present day customary law has almost certainly adjusted to the new outer limit

VII. EEZ – exclusive economic zone –fishing

A. Sovereign rights for purposes of exploring and exploiting, conserving living and non-living resources of the waters superjacent to the sea-bed and of the sea-bed and its subsoil

B. Coastal state shall determine fisheries regime, including catch levels

C. Must ensure that living resource are not endangered by over-exploitation

D. MSY, as qualified by relevant environmental and economic factors, including economic needs of coastal communities (this is a 

1. But Allows country to exceed MSY to meet requirements of local communities though

E. Take into consideration associated species

F. Duty to not only conserve, but also “Optimum utilization’ of living resources without prejudice to Article 61

1. Get “flagging” issues here – a ship is managed by rules of its flag country

2. This duty requires the EEZ country to Allow foreign fishing for any “surplus fish”, within conservation limits, beyond the capacity of the coastal country’s vessels to harvest

G. Policy behind the EEZ

1. The idea was pushed by the developing world b/c they didn’t want the more developed countries that had the technology/larger fishing capacity to come in and take the resources away and then the developing country would not benefit from those resources

a. Has this worked out for developing countries? – maybe not so well

i. Economic influence can shape policy and an example – West Africa has sold almost all fishing rights to the EU countries

b. Also corruption problems – officials in developing countries can sell away and they, not country, benefit

2. US has the largest EEZ, surprise, surprise and most other developed countries round out top, except Indonesia and Brazil

3. Maybe there should be a different way to draw map so more of developed world will get more EEZ space? Something to think about

H. Straddling stocks and transboundary stocks

1. Stocks that go back and forth across one or more EEZs

2. Countries supposed to cooperate (duty to cooperate) in the management of fish whose habitats or migratory ranges overlap the boundary between EEZs of neighbor nations (“transboundary stocks”) and stocks that migrate into the high seas beyond the EEZ (“straddling stocks”)

3. Also - “highly migratory species”, such as tuna, sharks, cetaeceans

I. What rights to coastal states have to enforce fisheries laws?

1. Have the right to board, inspect vessels, see logs

2. Arrest crew, initiate judicial proceedings, but: = Must promptly notify the flag state and cannot imprison the crew unless you have an agreement with the flag state

3. UNCLOS Adheres to the idea that it is the flag state that should have jurisdiction over its crew

VIII. High Seas – fishing

A. Fishing nations have duty to cooperate

B. Must ensure that living resourcs are not endangered by over –exploitation

C. MSY, as qualified by relevant environmental and economic factors,, including economic needs of coastal fishing communities

D. Take into consideration associated species

IX. Pollution – UNCLOS has rules for:

A. Air based

B. Land based

C. vessel based pollution

D. you name it, it is covered

X. The continental Shelf

A. Legal Cont. Shelf Def. - The LOS convention said, regardless of how far your continental shelf goes, you get exclusive rights to explore and exploit up to 200 nm offshore

1. If your continental shelf goes further than 200nm, you can get exclusive rights further out up to 350 nm, but then you need to start paying a portion (small) to “the seabed authority” of UN

B. Currently, customary int’. law probably does recognize the basic notion that the legal continental shelf can extend seaward of 200 miles to the edge of the geologic continental shelf

1. But probably not customary law = the idea that need to pay if go beyond the 200 nm limit

Ch. 3 - Section 8 – Division of Authority over US ocean resources prior to 1953

XI. Division of Authority over US Ocean resources 

A. Original 13 states – viewed themselves as having jurisdiction over and ownership of the resources in this area, subject only to the overriding constitutional power of the federal govt. to regulate matters of navigation, commerce, and foreign affairs.

B. US v. CA (US, 1947) – no longer good law –- SLA was enacted that gave 3 nm to states

1. CA is arguing that the lands up to 3 nm (marine league)

a. ?

b. Was in CA consti.

c. Equal footing doctrine – the original 13 states had this right and they should have as well

2. US argued there were paramount federal rights
a. Rights transcending those of mere property owner in one capacity it asserts the right and responsibility to exercie whatever power and dominion are necessary to protect this country against dangers to the security and tranquility of its people

b. US is a member of a family of nations and in that capacity it is responsible for conducting US relations with other nations

3. Holding: CA is not the owner of the 3 mile marginal belt along its coast, and that the Fed. govt. rather than the state has paramount rights in and power over that belt, an incident to which is full dominion over the resources of the soil under that water area, including oil

4. Reasoning: SC makes its argument on what part of Constitution?

a. Say there was never a territorial sea which the states owned, so the fed. govt. never lost control of those lands

b. Kind of decided on national security grounds

Monday, February 27, 2006

XII. quick overview of submerged lands act of 1953

A. states get up to 3 nautical miles

B. Feds keep:

1.  the nagivation servitude

2. the right to get energy from waves

3. right to regulate consistent with the commerce clause, navigation and national defense, and international affairs

4. shall not be deemed to include proprietary rights of ownership or rights of management, administration, and leasing , use, and development of the lands and natural resources which are specifically recognized, confirmed or established and vested in and assigned to the respective States and others by section 1311 of this title

Chapter 5: Ocean Energy and Mineral Resources



Section 1.  Outer Contental shelf and oil and gas development

I. Outer Continental Shelf (oil and gas development)

A. At first there was not much regulation of OCS and oil and gas

1. OCSLA – outer continental Shelf Land Act of 1953

2. Then the spill near Santa Barbara changed

B. most of the outer continental shelf is currently off limits to oil and gas development

1. moratorium until 2012

2. a permanent ban in areas designated as “marine sanctuaries”

3. large parts of Gulf are open and small parts in Alaska

C. 59% of our oil comes form foreign sources, most of this from Canada though

1. so proponents of opening up OCS to exploitation have something to use/say here

2. 24% of worlds greenhouse gases come from US

a. both in total and per capita we are the hogs

D. Minerals Management Service (within dept. of Interior) oversees the operation of the OCSLA 

1. oversee leases to try and be environmentally friendly (ya right)

E. supposed to develop/get something out of these resources, but supposed to do in an envi. Friendly way

1. more than 650 leases in OCSLA – not all be drilled etc., but exist

2. now drilling in areas where the submerged lands are 10,000 feet below the surface

II. The scope of the OCSLA

A. All lands beginning just seaward of the lands owned by the states

1. Basically in most cases 3 nm offshore

a. Except Texas and ? where 9 NM

B. Goes out to 200 NM and up to 350 nm – and this depends on the UNCLOS even though we are not a party to the convention

1. We take advantage of a treaty we reject

2. Can do this b/c of customary international law – this now effects everyone so we can take advantage of these aspects of UNCLOS that have become customary int. law

3. The US is taking advantage of this

C. 4 principle stages of oil exploration and production:

1. lease sale planning

2. the lease sale

3. Exploration

4. production

D. Stage 1 - Lease Sale Planning (all of these new rules established after 1978 ammendments – before that there was no formal mechanism for challenging lease sales)

1. Indicate, precisely as possible, the size, timing and location of leasing area;

2. Secretary must request comments from federal agencies and governor of “affected states”

a. What “affected states” means can change 

i. Obviously adjacent states that share coastline etc. are affected but secretary can make a determination that a state is an “affected state” as well and are entitled to comment

3. Secretary must respond in writing to comments

E. 5 Year Lease Plans  (part of stage 1)

1. 5 year plans shall be prepared in a manner consistent with the following principles:

a. consider economic, social, and environmental values of the renewable and nonrenewable resources and potential impact of oil and gas exploration on other resources values and marine, coastal and human environments

b. Proper balance between the potential for environmental damage, the potential of the discovery of oil and gas, and the potenial for adverse impact on the coastal zone.

c. Timing and location of exploration and development

d. Fair market value of lands

2. This stage is the most important for citizens to be able to be involved and challenge
3. The standard of review here is arbitrary and capricious

a. This makes it very difficult to challenge a lease

b. When challenge saying not enough detail in studies/EIS, seems like Secretary can just keep saying we don’t need that level here etc.

F. Stage 2 – Lease Sales – Permissible Activities

1. Can conduct activities that do not physically penetrate the seabed great than 500 feet and which do not result in any significant adverse impact on the natural resources of the OCS

2. No right to do anything else

G. Lease Sale  - Process
1. Must consult with governor of affected states

2. State has 60 days to submit recommendations

3. Secretary must accept IF the Secretary believes that they strike a reasonable balance between the national interest and the well-being of the citizens of the affected states.

4. Secretary must respond in writing

H. Lease Sales – Environmental Provision
1. The secretary must conduct environmental studies within 6 months of publication of proposed lease. §1346(a)(1)

2. Studies must be designed to predict impacts on the marine biota which may result from chronic low level pollution or large spills associated with OCS production, introduction of drill cuttings, etc. §1346(a)(3)

3. Secretary must comply with a detailed combination of investigating, consulting and reporting requirements

a. Most significantly, the Secretary’s review of environemental consequences must meet both NEPA standards and ESA requirements

III. Tribal Village of Akutan v. Hodel (US. App. 9th Cir., 1988 and Cowper v. Secret. of Interior (1989)

A. Facts

1. Got rid of 

B. Appellants make 3 claims:

1. They contend that the Secretary’s rejection of the Governor’s key recommendation to delay and limit the area of the sale was arbitrary and capricious, thus violating section 19 of OCSLA

2. The EIS prepared for Lease Sale 92 was so flawed by methodological and procedural errors that it did not satisfy the requirements of NEPA

3. The Secretary violated ESA by rejecting some of the reasonable and prudent alternatives recommended by the NMFS, and by relying on a BO which was itself fundamentally flawed

C. NEPA process

1. Do EIS (EA first usually) 

2. Consider Alternatives

3. Look at impacts – direct, indirect, cumulative (of oils spills in this case)

4. Mitigation measures – what going to do to prevent these impacts

5. Agency comments

6. Description of methodologies

D. Take Issues one by one

E. Alternatives not considered here

F. Holding: 

G. OCSLA issue Reasoning:

1. The plain language of section 19 limits the court to reviewing the rationality of the Secretary’s determination (the court cannot substitute its judgment for that of the secretary)

2. In making his cost-benefit analysis, the Secret. relied on experts’ assessments of the net economic value of the lease sales and the probability and impact of oil spills.  AK does not uncover any fundamental flaws, it just prefers the results reached by a different methodologies

3. Ok that the Secret. did not resubmit the proposal to the governor after making minor revisions in net economic value calculations b/c Governor had fair opportunity to comment on the original lease sale proposal

H. The NEPA claim

1. Ct. said prior to exploration, it’s difficult to make even an educated guess as to the amount of the oil and oil rig locations 

2. so the kind of information the governor is asking for here is not necessary

3. Ct. is saying to come back to them during the exploration stage, when they’ll know more

4. But does this violate the need to protect against irretrievable commitment of resources?

I. ESA Analysis

1. ESA process in general:

a. §7 – No jeopardy – won’t cause extinction or threatened extinction with all or a portion of its natural range

i. consultation with other agencies (FWS and etc.)

ii. BiOp

iii. RPAs – reasonable and prudent alternatives

2. They are supposed to have a finding of no jeopardy

3. The ct. says that even at the exploration state, spills are most unlikely

4. Ct. does not say don’t need consultation, but just maybe not so much at this stage

5. Ct. saying that may not need to adopt RPAs at lease sale stage

J. The view of this court at the NEPA and ESA stage

1. Wold mentions that we may be at the technological stage where companies might have a pretty good idea where they might find oil and don’t have to do so much invasive drilling

IV. Stage 3 - Exploration

A. The Process of searching for minerals, including:

1. Geophysical surveys where magnetic, gravity, seismic or other systems are used to detect or imply the presence of such minerals, and 

2. any drilling, whether on or off known geological structures

B. Actual drilling occurring at this stage
1. ?

C. What’s required at exploration stage

1. Exploration plan required

2. Plan must be consistent with CZMPs of affected states

3. Exploration must not be unduly harmful to aquatic life in the area, result in pollution, create hazardous or unsafe conditions, unreasonably interfere with other uses of the areas…

4. Nepa? Some tension here – how can you properly get this info done/out within the time limits stated in CMA?

a. MMS must approve within 30 days unless proposed activity would probably cause serous harm or damage to life (including fish and other aquatic life), to property… or to the marine, coastal or human environment.”

b. 6 months if activities will affect state with an approved CZMP

5. ESA?

a. Still questionable

V. Stage 4 – Development and Production

A. Development: any activities following the discovery of minerals in paying quantities, such as drilling, platform construction

B. Production: activities which take place after successful completion of any means for the removal of minerals, such as transfer to shore, maintenance, etc.

C. Lessee must prepare development and production plan with CZMP consistency finding

D. Plan must include environmental safeguards

E. Likely to be a major federal action requiring an EIS

1. Very likely it will be considered a major federal action

F. ESA compliance

VI. Union Oil Co. of CA v. Morton (9th Cir., 1975) – the Santa Barbara spill that led to the amends. To the OCSLA = historical case that brought on amendments
A. Facts

1. Union and 3 other major companies own oil leases off CA

2. There is a “blow out” in floating oil drill platform

3. The Secretary ordered all activies on this and cerain other leases suspended pending further env. studies

4. Looking to be compensated for lost revenues

B. As written in OCSLA - once the lease is granted it is a vested property right

C. Primary factors that led to my decision denying the platform applications

D. Reasoning - Pg. 422-423 is what Wold wants to look at

1. Factors 2, 4, 5, and 6 amount to simply a weighing of conflicting interests which the Secretary should have undertaken before the lease was granted
2. Factors 1 and 3 (construction of the proposed platform and drilling wells would increase the risk of oil pollution in the Santa Barbara Channel by reason of: risks inherent in …factor 3 – the lack of systems and equipment which are completely effective in controlling and removing oil pollution under all weather and sea conditions

a. Suggest conditions which the development of new technology or further study may lessen as threats to the environment.  Further study of … may provide evidence of environmental risks unanticipated at the time the lease was executed

b. Knowledge of these newly discovered risks might induce congress to cancel the lease.

E. Court remands back to district court saying that whether the Secret. had the power to suspend these activities indefinitely needs to be looked at and need to decide whether the Secretary took property rights from Union Oil

F. Congress provides a much better answer after this case – makes clearer

1. Once granted there is a vested right, but 

2. Sub Paragraph 1 B – “if there is a threat of serious, irreparable, or immediate harm or damage to life (including fish and other aquatic life), to property, to any mineral deposits (in areas leased or not leased), or to the marine, coastal or human  environment, and for the extension of any permit or lease affected by suspension or prohibition under clause A or B

3. Doesn’t say threat to HOW MUCH LIFE – a few birds or a marine mammal or 2 etc.

4. Could maybe make a pretty good argument that ***could kick in act to suspend actions

G. If a Cancellation – sub 2 “with respect to cancellation of any lease or permit”

1. (A) that such cancellation may occur at any time, if the Secretary determine, after a hearing, that-

i. continued activity pursuant to such lese or permit would probably cause serious harm or damage to life (including fish and other aquatic life)…see above

ii. the threat of harm or damage will not disappear or decrease to an acceptable extent within a reasonable period of time; and

iii. the advantages of cancellation outweigh the advantages of continuing such lease or permit in force;

2. (B) must have suspended the lease first (or put in temporary prohibition– before cancellation

3. (C) that such cancellation shall entitle the lessee to receive such compensation as he shows to the Secretary as being equal to the lesser of 

i. the fair value of the canceled rights as of the date of the cancellation

ii. the excess, if any, over the lessee’s revenues, from the lease (plus interest from the date of receipt to the date of reimbursement) of all consideration paid for the lease

H. EXAM - **what do you want to know to get something cancelled
1. get as much info from particular facility as you can

a. don’t need to know exactly each gallon and that affect, but that x amounts will cause x damage

b. examples from past spills is good

2. ??? missed

Monday, March 6, 2006

Chapter 6: Fisheries and Marine Ecosystems


Section 1 – Intro

I. Introduction/General

A. overfishing

1. as of ? 98 of US commercial fisheries were considered overfished = ~48% of all US fisheries

2. there is a down or up the food web effect where birds are losing their prey or keystone predators are being removed

3. whales

B. subsidies are a huge problem

1. they are at ~54 $billion annually, representing about 77% of all fisheries caught around the world

2. due in part to subsidies, writers think that total fishing capacity around the world is at 250% size of what is necessary to harvest the available fish in an environmentally sensitive way

C. Gear/technology getting better and better

1. Drift net - Think of 40 mile long drift net

2. Just in drift net fisheryTotal catch has increased from 20 million tons in 1950 to 40 million tons in 1960 to 100 million tons in 1980s

3. 10 miles of net were being lost each night = goes on killing anything in its way

4. a fairly new trawling vessel has a net with a circumference of 2 miles

a. can catch 1.3 metric tons of fish per day!!!

5. Longlines – can be up to 80 miles long with hooks spaced every 12 feet or so depending on targeted species

a. Many sea turtles and albatrosses being killed each year

6. Dynamite fishing – 

7. Bottom Trawling – very 

a. Some efforts to ban bottom trawling, but not looking hopeful

8. Big factory trawlers – are big enough that 12, - 747s planes can be on the deck of the boat

a. A lot of these fish 24 hours a day – they never stop = get supplies brought to them

D. Each fishing techniques have their own constituencies and each represented in their regional fisheries management bodies

1. Makes it difficult to get rid of one type of fishing and allow another

II. Provisions of the UNCLOS

A. Within EEZ it is up to the coastal state to set the rules of the TAC

1. To the extent that there are catch quotas and regulations in the EEZ, there is no place to challenge those catch quotas, at least in International law

2. Challenging that was specifically exempted from the provisions = the coastal states flexed their muscles and said these are sovereign rights of coastal state

B. MSY as qualified ‘by relevant social, cultural and environ. Factors”

1. UNCLOS allows the TAC to be up to far = beyond the MSY to “carrying capacity”

2. This leads to very low biomass

III. Section 2 – regulation of US Fisheries - Background on Fisheries Management
Basic Regulatory Tools for Fishing

A. Total quotas

1. Benefit, set a biomass which can’t be exceeded

2. Negative is “race to fish” – get as much as possible as quickly as possible before someone else gets it:

a. Leads to overcapitalization in gear, boats, and unsafe working conditions

i. Inefficient - More is spent than is necessary to achieve the goal

b. Need to fish in another fishery if don’t win in the race so put more pressure on other fisheries in order to make it/not go bankrupt

c. “highgrading” – don’t want the smaller juveniles, want the larger, more valuable fish

i. with most fish the ability to breed increases with age so taking out the biggest breeders

B. Closed Seasons and closed areas

1. Benefits:

a. Protect breeding areas/times and juveniles

2. Disadvantages:

a. While a closed season might be immediately beneficial, fishermen will improve their technology and fish the areas more aggressively when open

b. Still race to fish and all of its downfalls

3. Need to be done with quotas to be effective at all

C. Gear Restrictions – try to limit catch by limiting type and amount of gear that can be used
1. Benefits:

a. Excluder Devices like TEDs - May help save certain species like turtles (TEDs in shrimping)

i. This has kept lots of large bycatch out of catch and has actually saved the shrimpers money in the long run)

b. Mesh Size- may help protect juvenile fish

2. Disadvantages:

a. May increase annual costs of maintaining and operating a vessel

b. May be seen as a panacea and remove focus from ongoing problems

D. Taxes, Individual Quotas, and Licenses (= ‘limited entry’ approaches) ITQs

1. Benefits:

a. May benefit buyer and seller

i. Buyer will be able to get more fishery rights

ii. Seller will get fishing rights

b. “efficient” – way to manage a fishery

c. no race to fish

2. Disadvantages:

a. Don’t avoid problems associated with other fisheries though

b. Give the owner a property right in the quota – goes against the idea that everyone can go out and fish

c. Have seen that in probate matters the quota has to be divided as marital property

IV. Magnuson Stevens fisheries Conservation and Management Act

A. Secretary of commerce is the lead agency, but NOAA Fisheries is the real agency in charge of it
1. Bigger role is in 8 regional, separate fisheries management councils

2. These councils are the bodies that prepare fisheries management plans

B. FMPs – Fisheries management Plans

1. The councils create these and set quotas, seasons, gear restrictions, etc.

C. Fishery Management Councils: 

1. made up of: State fisheries agency officials and ????

2. Also - 8-12 “qualified individuals” – the Secretary of commerce has interpreted this to mean: (congress may have meant something else like scientists etc.)

a. mainly those that are fishing

3. in most councils there are not conservation groups represented

4. have competing interests on the council that keep the quota high

a. different user groups want to protect their turf

5. have developed a system that is designed to fail

6. requirement to be “fair and balanced” doesn’t seem to be being fulfilled

D. some movement

E. structure:

1. regional councils prepare the fisheries management plans

a. plans subject to public review and comment

b. 60 days, 

2. then final FMP is submitted to the Sectet. Of commerce for approval , disapproval or partial approval

3. normally the agency would have a lot of say about final standards

4. the Secretary only has authority to review for  consistency

a. has no authority to change a plan if does not promote the best conservation nor something like that

b. if found to be inconsitent the Secret. can suggest something else, but FMC don’t have to adopt exactly as the Secret. suggests

F. FMPs required to have a number of basic elements (7): An assessment of the condition of the fish stock to be managed and the fishery for it and the regulations that are needed to conserve the fishery for it and the regulations that are needed to conserve the stock and manage the fishery (Wold emphasizes that 1st requirement)

1. 1st – conservation and management measures which are necessary and appropriate for the conservation and management of the fishery, to prevent overfishing and rebuild stocks, and to protect, restore and promote the long term health and stability of the fishery

2. a description of the fishery

3. a specification of the MSY and Optimum yield from the fishery

4. must include objective and measurable criteria for identifying when the fishery is over fished and measures to prevent or end overfishing and rebuild the fishery

5. a description and identification of the essential fish habitat for the fishery, measures to minimize to the extent practicable adverse effects on such habitat caused by fishing, and other actions to encourage conservation and enhancement of such habitat

6. a Fishery impact statement which assesses the likely effect of the management measures on affected fishing communities and participants

7. an allocation of any reduced catches or recovery benefits in a rebuilding plan that is fair and equitable among all the sectors of the fishery

8. not sure where this is - minimize bycatch of untargeted species

G. National Standards Pg. 445

1. All but 3 have qualifying language “to the extent practical = so could argue are weak

a. “(a)(1) Except Conservation and management measures SHALL prevent overfishing while achieving, on a continuous basis, the optimum yield from each fishery for the US fishing industry

b. (a)(2) – Conservation and management measures shall be based upon the based scientific information available
c. (a)(6) conservation and management measures shall take into account and allow for variations among, and contingencies in , fisheries, fishery resources, and catches.”

2. national standard #1 easily the most important from a conservation persepective

3. the Secretary could approve a plan that went beyond the MSY:

a. looking at long term, not short term so could do this in the short term

H. Definitions

1. “overfishing” – rate or level of fishing mortality that jeopardizes the capacity of a fishery to produce MSY on a continuous basis

2. MSY – largest long term catch without sending the population into decline

a. Differs from UNCLOS defintion in that: includes optimum yield

b. Will not increase the quota based on other factors

3. Optimum Yield – per the MSA – must prevent overfishing and not exceed MSY

4. OSP – Optimum sustainable production – see below

Maximum sustained yield (MSY) is the amount of a species/fish that can be removed from a population on a long-term basis without impairing the stocks’ ability to reproduce and continue to maintain itself.  

OSP, on the other hand, refers to the maximum productivity of a population or species, keeping in mind the carrying capacity of the habitat and the health of the ecosystem of which they forma constituent part.

Answer 1
OSP could be used for managing commercial fish populations, although it likely would drastically reduce catches.  Whereas MSY asks for the maximum number of fish that can be removed from the system while still maintaining the population just above its survival capacity, OSP asks what is the maximum number of animals that can remain in the system.  OSP will certainly require far more animals to remain in the system than MSY.  OSP does allow for removals, however, as it is a measure of maximum productivity.

I. 1996 amend.

1. b/c fish were in such trouble a requirement put in to make sure that will make determination to find out when a stock will be overfished

V. NRDC v. Daley (US App. DC Cir., 2000)

A. Facts

1. Summer flounder is one of the most important species in the US

2. All parties agree that summer flounder fishery is overfished

3. Quota (“TAL” – total allowable landings) must be promulgated as a regulation – go through process

4. “F” is the target – if miss F by fishing too much then you are overfishing

5. there is a relatively direct relationship between the TAL and the likelihood of achieving the target F

6. basic dispute: = between the parties concerns whether the 1999 TAL provides a sufficient guarantee that the target F for summer founder will be achieved

7. get three different quotas:

a. NMFS rejects lower quota b/c only had a 3% chance of getting to the target F = worried going to underfish and then the constituents (fishermen) won’t get the catch they want

b. 2nd - Had an 18% chance

i. Perfect example of Secretary jumping and saying Council, I don’t like what you are giving me and I am going to set another quota

B. Issues: 

C. Holding: 

1. Dist. court said b/c an agency decision get into Chevron Deference = so despite the incredible likelihood of overfishing the lower court said that regulation looked good to them, this court says no

D. Reasoning:

1. Plain reading of statute = very clearly, the 1996 Amend. made conservation and preventing overfishing a top priorty, where as economic impacts on the fishing community are to be take into account they do not drive the measures to be adopted

E. 3 requirements for what this quota should look like – reqs. of NMFS

1. nation a standard 1 (see notes above) – the statute requires the Service to act both to prevent overfishing” and to attain “optimum yield”

2. any quota must be consistent with any FMP management plan adopted by the Service (NMFS)

3. the Service is required to adopt a quota “necessary to assure that the applicable specified F will not be exceeded

a. from regulations

F. what is NMFS thinking of adopting a quota like this that has such a low probability of achieving the goal?

1. There had been very little oversite of NMFS and the 

2. “Agency capture” – the agency is trying to get the catch out for those it regulates

3. flipside  - is that where the NMFS has tried to lower the quota – the constituency gets on the phone with their representative and they call the secret. of commerce and NMFS and put pressure to expand quota

G. Wold points:

1. Can’t ask the states to implement voluntary measures to hope that, only then, the F will actually be achieved

VI. NRDC vs. NMFS (9th Cir. 2005) – Pacific groundfish

A. Facts

1. Appellee, NMFS, set 2002 fishing limits for four species of Pacific groundfish that are commonly sold as “red snapper”

a. Darkblotched stockfish

2. Appellant NRDC bourght suit in fed. district ct. challenging the four limits as violating the MSA 16 USC§§1801 et seq., which directs the agency to prevent overfishing

3. Also under NEPA which directs agencies to prepare adequate environmental analysises when undertaking such actions

4. NMFS says originally at 20% of unfished population, but then says they were wrong and really at 12% of unfished population so need 14 years to rebuild not 10 yrs, - but problem with MSA and 10 limit for rebuilding

B. Rebuilding Overfished fisheries 16 USC §1854(e)

1. (4)(a) [for a fishery that is overfished, the FMP must] specify a time period for ending overfishing and rebuilding the fishery that shall—

i. be as short as possible, taking into account the status and biology of any overfished stocks of fish, the needs of fishing communities, recommend ???? and the interaction of the overfished stock of fish within the marine ecosystem; and

ii.  not to exceed 10 years, except in cases where the biology of the stock of fish, [or] other environmental conditions or international agreement dictate otherwise
2. so A mandate to rebuild a fishery stock as fast as possible and This period shall not exceed 10 yrs. Unless an exception listed
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C. How can we fish on an overfished stock?

1. The MSA says (A) Be as short as possible taking into account…the needs of fishing communities and (B) not to exceed 10 yrs.

2. NMFS actually increases the amount that can be harvested by about 29% which seems nuts, but NMFS can take into account the fishes natural lifecycle and since it is long lived then think can extend the time ???

D. When have more than 10 years you have 2 possibilities:

1. The shortest time possible or

2. The ?? term plus the duration of one mean generation (life cycle)  Get This

3. So pushed out to 47 years and increased the quota by 

E. NRDC says the statute requires – the shortest time taking into account the Chevron analysis where statute clear then you don’t give discretion to the agency

1. Think it is clear based on the language of the statute that must only allow 10 years or less for rebuilding of stocks

2. Pg. 59 in handouts - Says that 

3. Also says a presumptive cap that the rebuilding period will not exceed 10 yrs., but there are exceptions to that

F. Court says – so long as the weight given to the effect on fishing communities is proportionally ????? GET THIS

1. There needs to be a more rational

G. Holding: 

1. In this case, the NMFS is giving undue weight to the effects on the fishing communities

H. Where the agency really got into trouble:

1. What if NRDC challenged the 150 ton quota and didn’t have the background information on the rebuilding time

2. NRDC can compare the new quota with the original quota

I. NMFS defined ??? as a guideline and since only a guideline

1. Can only challenge the determination of a quota on a case by case basis

J. What if the rebuilding period is 9 yrs. 364 days – Does the managing agency have to figure out a way to rebuild the stock in less time?

1. See pg. 56 – “if a species can be rebuilt within 10 years, it must be.”

K. Other notes – how is the system working = not great, but maybe incrementally moving us

1. National standard 1 is a mandatory, no qualifying language “to extent possible”

VII. Bycatch

A. General

1. It is species specific

B. Definitions: the MSA defines these terms as

1. “Bycatch” – “fish which are harvested in a fishery, but which are not sold or kept for personal use, and include economic discards and regulatory discards

a. economic discards of 2 kinds:

i. caught the wrong fish and throw back or

ii. are those fish that are the target of a fishery, but which are not retained b/c they are of an undesirable size, sex, or quality, or for other economic reasons

b. Regulatorty discards – are defined as fish harvested in a fishery which fishermen are required by regulation to discard whenever caught

c. Not fish caught live under catch and release fisheries
2. Fish – are “finfish, mollusks, crustaceans, and all other froms of marine animal and plant life OTHER than marine mammals and birds

a. Therefore – bycatch reqs. of the Act do not apply to Marine mammals and other wildlife

C. National Standar 9  provides: the basic reqs. for bycatch – “conservation and management measures shall, to the extent practicable, (A) minimize bycatch and (B) to the extent bycatch cannot be avoided, minimize the mortality of such bycatch

D. All FMPs are required to include:
1. A standardized reporting methodology to assess the amount and type of byctach occurring in the fishery and 

2. Included conservation and management measures that, to the extent practicable and in the following priority

a. Minimize bycatch; and

b. Minimize the mortality of bycatch which cannot be avoided

3. Factors that are used are set out in 50 CFR § 600.350(b)

E. The “precautionary approach” – the council must adhere to the precautionary approach when faced with uncertainty.  This means that scientific uncertainty can’t be used to postpone cost effective precautionary measures to prevent environmental harm
1. in fisheries this idea has been slow to develop

F. Wold mentioned a proposal out there, but not used - ????

G. Cases – none in book, but there are cases

1. Would have to at least make some mention of bycatch b/c they are an affirmative duty to:

a. Minimize bycatch and minimize mortality (even though says to the extent practicable)

2. Court said that if Congress wanted to maintain the status quo then it would not have not included these provision on bycatch

H. Case of circle hook and sea turtle mortality – 

1. In this case the council did something – went out and got information on bycatch effectiveness and NMFS adopted a measure that might not have  been the best, it did do something so it was OK

2. The “best” is not the requirement, it is that it did something

VIII. Essential Fish Habitat

A. Also added in the 1996 amendments

1. See very little 

2. Certainly know now that fish are extraordinarily dependent on their habitat for healthy stocks

B. Definition of essential fish habitat– “those waters and substrate necessary to fish for spawning, breeding, feeding or growth to maturity.”

C. Councils are required to: (comprehensive identification reqs.)

1. Must “Describe and identify essential fish habitat (no qualifying language) for the fishery based on the guidelines established by the Secretary…, minimize to the extent practicable adverse effects on such habitat caused by fishing, and identify other actions to encourage the conservation and enhancement of such habitat.”

2. By regulation they are required to identify the essential fish habitat for each life stage

3. Are to determine whether it is practicable to prevent adverse effects from fishing

4. **This process is becoming quite useful b/c we didn’t’ know a lot about many of these species and do now

5. Council supposed to ID areas of particular concern

6. In determining whether it is practicable to minimize adverse effect from fishing councils should consider

a. The nature and extent of adverse effect on EFH and 

b. The long and short-term costs and benefits of potential management measures to EFH, associated fisheries and the nation

D. NMFS is supposed to:

1. Review the work of the council to see if in fact the habitat has been described and identified

2. Interagency consultation process - Also creates a consultation process regarding any action that may effect fish habitat – all other federal agencies must consult with the Secret.

3. If an action will adversely affect essential fish habitat the secretary must make recommendation to prevent that:

a. But the other agency is not required to follow exactly those recommendations

b. It must however, provide a detailed response in writing to the commenting council and the Secret. explaining reasons for not following the reccomendations

E. Whether or not really any substantive provisions is in question – there have been challenges

Ch. 6  - E. restricting Access and Reducing Capacity

IX. Limited entry under the MSA

X. Individual Fishing Quotas 

A. IFQs/ITQs are perhaps the most controversial form of limited access or capacity reduction regulation

1. There has been litigation

B. Issues

1. Property rights issues

2. Under MSA can’t charge more in fees for the permit than administrative costs incurred in issuing the permits

C. Solutions:

1. Community Development Quota (CDQ) – allocated to certain villages and they in turn often use for economic development as opposed to actual fishing – primarily in partnership with trawlers owned by companies based in Seattle

XI. Alliance Against IFQs v. Brown (9th Cir. 1996)

A. Facts

1. The Secretary of commerce implemented by regulation a management plan for sablefish and halibut

2. NMFS assigns each owner or lessee of a vessel which made legal landings of halibut or sablefish during 1988-1990 a quota share permit

B. Issue of supposed to equitably distribute quota to all fishermen (under MSA), but are giving to boat owners/lessees – so the crew/fishermen and even captain may be missing out and all of these parties are participants in the fishery

1. This could have effect of transferring economic power over the fishery from those who fished to those who owned or leased fishing boats

2. Reasoning of court = It’s the boat owners liability if don’t catch fish or boat sinks so this seems reasonable to the court, if they are going to incur all the costs maybe they should incur the benefits

3. 1st part of case is reviewed is arbitrary and capricious standard for actions of Secret.

a. the Secret. had a reason for taking the actions he did and was not arbitrary or cap. And was consistent with the statutory standard. Even though it sacrifices the interest of some fishermen for the benefit of the whole fishery as the Secretary sees it

C. case basically says there will be winners and losers and even though this system may not be fair, under the arbitrary and capr. Standard they cannot do anything b/c it was up to the regulators of the fishery

D. notes

1. note 1 – Is a high degree of deference appropriate when the regulations are creating quasi-private property rights in the harvesting of a public fish resources?

2. Note 3 – the market in ITQs encourages less efficient fishers to sell off their quota shares and leave the fishery = generally the sector of the fishery made up of the smaller, community based operations is less efficient

a. How many local fishers can be sacrificed in order to remove overfishing and overcapitalization?  = good question

3. Note 4 – the halibut-sablefish IFQ program attempts to maintain the existing structure of the fishery by restricting the sale of quota shares to vessels within the same size and gear category and by setting a cap on the total % of the TAC any one quota share holder could hold

4. Note 8 – ecosystem based management article 

a. New fisheries management should include property rights that reflect an ecological view of property – “the economy of nature”

b. The economy of nature requires active involvement of the community in determing how the marine system should be used

XII. Wold says that most conservation groups now are calling for the repeal of the MSA and a total rewriting

A. Ch. 6 – 3 – Reducing fishing Capacity by Congressional Action

1. The American Fisheries Act of 1998 – is an example of Congress using the budget appropriations process, rather than the reauthorization and amendment process, or the Secretary and regional council process, to determine which vessels should be permitted to participate in the US fisheries in the EEZ and at what level
B. Ch. 6 – 4. – Vessel and Permit buyback program

1. Simple buyback programs have often been ineffective and even counterproductive in the past when large amount of money have been spent to buy out the leaset efficient vessels
C. Section 312 of the 1996 Sust. Fisheries act authorizes the Secretary, at the request of a council or governor of a state, to conducted a voluntary fishing capacity reduction program if the Secretary determines the program:
1. Is necessary to prevent or end overfishing, rebuild stocks, or achieve measureable and significant improvements in the conservation and management of the fishery
2. Is consistent with the FMP in effect for the fishery, and
3. That the FMP will prevent the replacement of fishing capacity removed through the program through a moratorium on new entrants, restrictions on vessel upgrades, and other effort control measures
4. The FMP must also establish a specified or target TAC to trigger closure of the fishery
5. The goal is to obtain the “maximum sustained reduction in fishing capacity at the least cost and in a minimum period of time.”
D. Under an industry fee program”, the fishers who remain in the fishery pay for the buyouts, as they are the chief beneficiaries of the capacity reduction plan.
E. EXAM - Big issues and arguments to rescind act: (and possible answers/fix these and maybe fix the MSA)

1. Bycatch – only says reduce to “extent practicable”

2. Habitat –“essential fish habitat” – not required
3. Councils = Most universally agree the councils have to go

a. What do we replace them with?

i. Get the people with vested interests out or at a lower number = add some conservationists/scientists

ii. Example of the Marine Mammal Commission- a body that is independent and gives recommendation to NMFS

iii. If NMFS takes an action at odds with MMC then court very likely to find NMFS’s decisions 

4. Overfishing – 

a. Use scientific data only, not other factors like fishing communities

i. And don’t set quota without information that really works

b. Use a precautionary approach with some teeth

c. Now a more ecosystem based approach is being discussed and consider effects on whole areas, groups

5. Overcapitalization – 

a. Permit/license buyout program

i. Want to make sure they don’t switch to a new program

b. Vessel buyback program – buyout vessel so they can’t switch to another fishery

i. Controversial b/c many fishermen have a way of life and now ask them to do something totally different

6. Is there sense to this? A rhetorical question
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B. Marine Mammal Protection Act

· Why protect All? - Not just regulating the most endangered marine mammals, but also all endangered species

· Why:

Distinguishing between species and sub-species

Also, for many marine mammals people anthropomorphize 

1988 Amendments 5 year exception to moratorium on taking of marine mammals and returned in 1994 with comprehensive set of provisions

· There are 3 distinct groups of orcas do not interact, have different feeding habitats etc.

· There is no 1 global population of orca- southern resident or

· Highly intelligent animals-use tools and have family structure; and consider it as unethical 

· Why would someone consider MMPA as audacious: = because we like them we are going to protect all of them 

· Japanese would say they are a good source of food

· People anthropomorphize

· Enacted in 1972: 

· Total moratorium on taking 

· All fishermen needed a permit to take a MM

· The interest in maintaining a healthy population is most important.

· Kokochic case

· Then fishermen got together 

· 1988 5 year exception and we will collect information on mm and returned in 1994 with new information 

· Overall Goal: to keep populations above optimum sustatinable population

· Functioning element of mm in ecosystem

· What is a mm: any species morphological adapted to marine environment or spends a significant time in water

· Dept. of Commerce has complete authority over incidental takes from fishing operations

· NMFS: dolphins, porp, whales

· FWS: manatee, dugongs, polor bear, sea lions (traditionally under their territory)

Heart of Statute:

-Moratorium on taking and importation of marine mammals; with limited provisions for public display, science, native Alaskan

-Also unlawful to sell

· Statute creates MMC- 3 membered body: provides advice to commerce re mm

· EXAM = May be something to think about when putting together new statute for fisheries
· **Problem - Do we want the same agency doing both protection and providing permits for takes when the agency is also responsible for getting fish?!

· Central Feature of MMPA:

· Taking-

· Possess, Purchase, export of any mm parts/products (recent case in AK selling parts in mall)

· Taking provisions are broad: 

· Harass hunt capture or kill etc

· Reg: can not collect dead marine mammal, even tagging requires permit, 

· harass: feeding or attempting to feed marine mammals in the wild 

Strong v. Sec of Commerce (5th 1993)
· Business taking people to feed fish to dolphins in wild: this was harassment because it could disturb dolphins

· Could not get a permit  = Commerce says that its harassment

· Court considered it take based on science that it would disturb normal feeding behaviors and thus harm

· Used Chevron analysis and found Commerce interpretation reasonable.

· For display, need a facility

· Intentional feeding is harassment

· Case: US v. Hayashi: (9th App. 1993) 

· Long-liner shooting around dolphins to get away from his tuna

· Court finds that definition of “harass” should be more like the other terms in “take” – “hunt capture or kill”

· Says need serious sustained diversion from natural behavior

· Direct and sustained intrusion

· Reasonable acts okay to protect property

· Majority:

· Harass should be more like hunt capture kill:

· Court defines/says: serious sustained diversion of mammal from natural routine: if you are not engaged in behavior that will meet this level you are not in the 

·  concern mammals that are engaged in normal behaviors, not with those that are abnormal or will endanger people or property

· Court concludes actions are reasonable and therefore not a taking

· Why would NMFS go after with criminal penalties?

· Maybe applied rule of lenity: if it is a criminal action court will interpret ambiguities in favor  of ( = Agency does not get as much deference

· Intent required for criminal act

Congress not happy and added definition in statute “any act of pursuit, torment, or annoyance which (i) has the potential to injure a marine mammal or… stock in the wild; or 

(ii) has the potential to disturb a marine mammal or… stock in the wild by causing disruption of behavioral patterns, including, but not limited to, migration, breathing, nursing, breeding, feeding, or sheltering.”  16 USC 1362(18)

Nonlethal deterrents are exempted

· Congress is not happy with this decision: (583): any act of pursuit, torment or announce which has the:

· Potential to injure

· Potential to “disturb” natural behavior: discussion in class re natural feeding 

· Looking at this new definition, what about ship traffic? Pursuit torment or annoyance: can be a take

· What about navy: navy sonar was considered to be harassment

· NRDC brought suit saying it was a take

· Congress amendment for military activities: any act that injures or that has significant potential to injure, actually does disturb or is likely to disturb:

· Overall goal: keep mm above osp

· Optimum sustainable population: maximum productivity for the species keeping in mind carrying capacity

· Regs- Regs define as range largest supportable in the ecosystem to population that results in maximum net productivity.  50 CFR 216.3

· How does this differ from MSY: yield-focus on what is coming out; population is focusing on keeping organisms in the water

· OSP should be above MSY.  In practice NMFS sets this is just 10% higher that msy

· Does 

· “Depleted species”:

· below OSP: it becomes depleted - 16 USC 1362(1)
· threatened or endangered

· **citizens can petition to list species as depleted

· What happens when species is listed as depleted:
· Moratorium can not be waived

· except for scientific research or photographic purposes or for enhancing the survival or recovery of a species stock 1371(a)(3)(B) – must be real scientific research though

· native taking may be restricted as well 1371(b)

· Also, required to create a conservation plan (similar to recovery plan under ESA) and must include measurable criteria for what constitutes a recovered population as OSP

· Requirement to prepare a conservation plan: plan must give measurable criteria as to what constitutes a recovered population

· Site specific mgmt measures must also be included (may get into habitat type protection measures which aren’t clearly outlined in MMPA)
· Side note: what are threats to southern resident population of Orcas

· Pollution

· Vessels

· seattle

· Food

· Whale watching

· Point: benefit to conservation plan is that you can start to regulate these activities

· Exceptions: area where lots of the litigation is now happening

· If you are proposing a lethal take, you must show that non lethal method is not feasible

· Can do scientific research on depleted species

· Captivity - 

· Public Facility Display: must show that you offer an educational component at a nationally recognized education standards 

· This will be judged by professionally judged community

· What does 

· Native Alaskan exception

· Take for subsistence purposes

· Authentic native articles of handcraft or clothing-should they be 

· Must produce in a non wasteful manner

· Is this exemption sensible? What does the exception do by limiting to traditional purposes-

· To what extent does the United States need to do this?  (re Japanese and aboriginal ??)

· at international whale commission, always an issue as to what extent US must get quota for native whaling-tricky because of Japanese-could use to just say our natives can hunt because MMPA says so

· In the sonar case: where NMFS went wrong

· See definition of negligible impact pg 591

· Reconciling Marine Mammal and Fishing Conflict

· 94 amendments

· secy of commerce must develop assessment of each marine mammal stock

· will discuss fishing impact on each stock

· what osp is for the stock

· determine whether or not a species is a “strategic stock”

· marine mammal stock for which the level of direct human caused mortality exceed the potential biological removal level

· this is a function of OSP 

· Catagorize fishery as category 1, 2, or 3

· Take reduction plans: required if there is a strategic stock and a category 1 or 2 stock

· goal is to immediately reduce mortality and injury 

· long term goal: reduce to insignificant mortality or 0 within 5 year

· observers: if there is not a neutral third party on the boat, the information is inherently subject to misrepresentation.

· Who should be on these take reduction plans

· What should be the process of approving them: there has been criticism as these process-the process is ineffectual

· In terms of the process, what can we do to improve the process:

· No consensus requirement

· Secy does not have to agree

· Could be a 2 step process 

· Step 1: scientists

· Step 2: opinion of the scientists goes to interest groups

’94 amendments:

Reconciling Marine Mammal and Fishing Conflicts

Goal reducing to insignificant levels approaching zero mortality in course of commercial fishing operations 16 USC 1371(a)(2)

Sec has to do a stock assessment in which will discuss fishing impacts and what the OSP is 

Also has to determine whether it’s a “strategic stock”

(A) for which the level of direct human caused mortality exceeds the potential biological removal level;

(B) Likely to be Threatened or ES

(C) Listed as depleted or threatened or ES

Then has to list as Category 1, 2, or 3

Take reduction plans required if have strategic stock which interacts with a commercial fishery on either a frequent or occasional basis (category 1 or 2).  16 USC 1387(f)(1)

Take plan has to have a goal of reduction within six months the incidental mortality or serious injury rate to levels less than the potential biological removal

No consensus required on team (composed of everybody) recommendations given to Sec who decides what must be included in take reduction plan

Prof. Wold

I wanted to answer the question concerning the conditions for selling, taking or undertaking other activities otherwise prohibited by the MMPA once a "person" obtains a public display permit.

- The MMPA says that a person has the right to take, import, sell, export etc. a marine mammal for which a public display permit has been obtained "without obtaining any additional permit or authorization." 

-However, it also says that for purposes of public display, the recipient of the marine mammal must meet the conditions for public display that the original applicant had to meet. 

1) Thus, if a public display facility sells its dolphin to a second facility for public display, that second facility must offer an education and conservation program (and maintain the facility for public display, a condition we did not discuss but which also applies to getting the display permit in the first place). 

2)  However, since no additional authorization is needed, the public comment provisions are not triggered. Thus, citizens won't have an opportunity to object or to challenge NMFS's approval of the sale. 

3)  NMFS could challenge the sale as not meeting the requirements, but because the standard for education and conservation is based on professionally recognized standards of the public display community, NMFS may have significant hurdles to successfully challenging the resale of a marine mammal for public display. 

Monday, April 3, 2006

“Marine Endangered Species: the Case of the Stellar Sea Lion”

-Marine Endangered Species


- Wold wants to look a little more at the intersection of science and the law

I. Overview of the ESA

A. ESA is maybe most controversial envi. Statute b/c it comes with a real hammer = there will be consequences

B. Also gets us into species that don’t have the charisma of killer whales and sea lions

1. So easy to drum up support against the ESA vs. the MMPA

C. What does the ESA do: goal of conservation and duty to recover

1. ESA allows the secret. of Interior to determine whether a species is endangered or threatened bases on the following factors:

a. Present or threatened destruction, modification or curtailment of habitat or range

b. Overutilization

c. Disease or predation

d. Inadequacy of existing regulatory mechanisms

e. Other natural or manmade factor affecting continued existence

2. It directs the FWS and other agencies to conserve our wildlife
a. A real affirmative obligation

b. Teleco damn and snail darter example where the little fish stopped the huge project

3. An affirmative duty to recover a species = Can’t just keep species at endangered status

D. Agencies required to come up with a recovery plan:

1. Must come up with a recovery plan unless the plan won’t actually promote conservation of the species

2. Recovery plan Must include:

a. Estimates of time and cost

b. Site specific management plan = most important part of plan

c. Measureable criteria for when the species has actually recovered

3. Management plan is supposed to track the reasons why the species was included as endangered or threatened species

4. 5 broad factors that are looked at:

a. Present or threatened destruction, modification or curtailment of habitat or range

b. Overutilization

c. Disease or predation

d. Inadequacy of existing regulatory mechanisms

e. Other natural or manmade factor affecting continued existence

5. So agency must show which of these are the reason(s) that the species is included in the plan

E. ESA §4 –includes:

1. Listing requirements discussed above

2. Recovery reqs.

3. Reqs. for designating “critical habitat”:

a. The area that is occupied by the species and is critical to the species continued existence

b. This designation is required at time of listing

c. It could include habitat that is not occupied by the species, but is critical to the continued existence of the species, but usually only where the species lives and not where the specie’s prey lives

4. Pombo bill wants to gut this

F. ESA § 9 – Prohibitions

1. Include in the ESA, but not in the MMPA is protection of species against “harm”

a. Has been interpreted to mean habitat destruction/degradation as well

2. Under ESA this only applies to endangered species and not threatened species, but MMPA incorporates all of section 9 so for MMPA animals it can also apply to threatened mammals

II. §7 – No jeopardy - Federal Agencies

A. requirements:

1. 1st – requires that federal actions not “jeopardize” an ES

a. “federal actions” can be actions that are authorized, funded by a federal agency

2. so federal actions – authorized or funded is not likely to:

a. jeopardize continued existence, or 

b. adversely modify critical habitat of an ES

3. also requires that an agency not take any actions that threaten a species

4. 50 CFR – some language that attempts to sparse terms more

a. “jeopardy” is an action, direct or indirect, that ……?

b. really getting towards the total number of species

5. also appreciably diminishes the critical habitat that the species requires for breeding

6. physical or biological features of the habitat

B. action agency consults with ( the expert agency (informal consultation and part of a Biol. Assess. Document)

1. ask do we even have endangered species in the area (often already known at this point)

2. if there is, then the next question the expert agency evaluates is – is the action likely to effect an ES?

3. Then do BiOp: 

a. BiOp looks at whether the action is likely to cause jeopardy, and if likely to, it will include reasonable and prudent alternatives that action agency can undertake
4. RPAs – “reasonable and prudent alternatives”

a. Have to be within the action agency’s scope/purview= must be implementable within the action agency’s authority

i. Important to remember, b/c in many of these cases, there are multiple threats and only some are those that the action agency can do something about themselves

b. Must be technologically feasible

c. Must avoid likelihood of jeopardy and adverse modification of critical habitat 

III. Data on pg. 71 – need to know how to read and be critical and ask questions:

A. Need to know how to look at data and ask the right questions

1. 1st paper says see the greatest declines in the eastern aleutions

2. Trites and Larken say that population of eastern aleutions appear to be OK

B. Where data compiled from - 1st paper got data from aerial ships and onshore surveys and 2nd paper compiled data from all 39 major rookeries in AL

1. if doing onshore type counts/rookery counts – numbers may be skewed if many animals were out at sea at the time

2. important to find out just how the scientists did that data filtering to see if it was an acceptable way to filter numbers

C. 2nd set of data includes pups – 

1. it is believed that greater numbers of pups are dying b/c of stress on diet

2. not seeing any increase in pups

3. so the adults are breeding, but b/c of nutritional stress they are not surviving to adulthood

4. suggests that over time the population will not replenish itself very well

a. will eventually see a gap in juvenile population as well 

IV. Greenpeace vs. NMFS (US Dist. Wash. 1999)

A. Facts

1. An action brought saying that the North Pacific Groundfish fishery has had impacts on the Stellar Sea lion

2. Western population is endangered and Eastern population is threatened

3. In terms of population since 1980 have seen a pretty steep decline

a. Except Eastern stock is actually increasing a little bit- and don’t know why

4. This fishery is the largest in the US

B. Why can’t we just say it is the fishery since we are taking hundreds of tons of fish and sea lions eat Pollock?:

1. A huge gap in data regarding where the sea lions do most of their feeding- offshore or nearshore and most of the fishing goes on ???

2. diversity of prey – they eat other kinds of fish which are not as affected by the fishery

a. Re: sea lion diet population We can say that as the diversity decreases the population decreases

b. But can’t say exactly what that correlation is or how much diversity the sea lions need

3. See the fishery populations going up and down over the years - If fishing industry you are saying there are more Pollack then there has been so how can overfishing be the problem

C. Scientists say:

1. Dr. Lavigne says that the fisheries 

a. Reduction of prey availability

b. Even the presence of boats and noise in areas where the sea lions get their food causes stress and reduces their ability to forage

c. ***He rebuts the NMFS methodology where they assessed what was going on with the fishery by looking at individual fisheries and says can’t assess what is going on with the sea lions w/out looking at all the fisheries as a whole and the cumulative effects

d. may 

2. Dr. Rosenberg concludes:

a. That the fisheries are not the problem b/c of the nature of sea lions (migratory nature and eating of various species etc.= should be able to recover from food fluctuations) and the fisheries (biomass of Pollock now pretty high)

b. The problem must be something else

D. Bi Ops – how often or how much should NMFS be required to do a BiOp

1. 1991 FMP did GoA and BSAI – found no jeopardy

2. 1996 FMP did GoA and BSAI – found no jeopardy

3. 1997 does one for mackerel and one for Pollock = SPECIES SPECIFIC
a. mackerel – no jeopardy

b. Pollock – found jeopardy

4. Question- how often and for what parts does NMFS need to do a BiOp?

a. The Court says that clearly need to do a BiOp for FMPs 

b. Need to look at:

i. Methodology for TAC

ii. Restrictions on gear/gear type – maybe using gear type that has effects on Stellar sea lions

E. NMFS must come up with the TAC each year and that begins to look like a federal action

1. How many people or how much paperwork do we need to commit to particular species/efforts?

a. Do we need an annual no jeopardy finding?

b. Student argued that more frequent data assessment may be better for the industry b/c if don’t do this, then should use the “precautionary approach” which would logically lead to lower numbers of TAC in order to be conservative with the lack of accurate data

2. Can the ESA work ‘better’ or more efficiently – think people in Congress trying to weaken/”reform” NMFS

F. Industry arguments: Industry challenges the Pollack finding stating that:

1.  NMFS did not consider the best scientific information available – the reduced carrying capacity of North Pacific region

2. methodology was not good

G. The Court responds agreeing with some and not others

1. In re: to failed to consider information – court said the agency did look at it, but decided that fishing was a larger factor affecting Stellar sea lions

2. In re: to methodology – NMFS first looked at non-fishing factors

a. NMFS looked at all these, but eventually found that fisheries posed the largest problem

3. Came up with 3 assumptions on pg. 74 – even though NMFS admitted that no data established a clear affect on Stellar Sea Lions the court said that it was a methodical and logical approach and deference given to the agency

H. Court says have 2 findings that need to make = Jeopardy and Adverse modification of critical habitat – But does not get into RPAs – Why is this?

1. NMFS is trying to avoid saying that jeopardy for sure from fishing industry

2. Wold thinks that NMFS is quite certain that they don’t have the scientific information to make the no jeopardy finding so:

a. So maybe just throwing it out there saying sue us or don’t sue us and maybe we can just slide this through

b. NMFS know the fisheries are having some effect, but don’t want to fully admit

I. RPAs NMFS listed were

1. Temporal dispersion of the fishery - 

2. Spatial dispersion – try to avoid areas particularly important to Stellar sea lions

3. Protect rookeries by implementation of no trawl zones

J. Court concludes - says the RPAs are not acceptable – Wold says if you are representation NMFS what do you do/argue?

1. Policy argument - There must be some limit/point at which we can make a decision – don’t want to waste taxpayer’s money

2. Turn that into legal argument – this is the best scientific information available and based on that, we think that these RPAs will work

K. Scientifically and technically feasible – Quick note

1. This court not really willing to answer the question here – it remains as open question about what the agency can do and needs to do to recover a species under the ESA 

V. Greenpeace v. NMFS (W.D.  2000) = Now agency doing BiOp for whole fishery, not species specific, BiOp

A. Did NMFS get it right this time? = NO

1. This time they 

B. Court says there is no analysis of any of the effects of all the different fisheries, instead it just listed the fisheries

1. Cumulative effects need to be addressed

2. The BiOp must be coextensive with the fish management

VI. Greenpeace v. Evans (W.D. Wash. 2002)

A. It looked like NMFS took the comments of Judge Zinney to heart and took some major actions

1. Reduced catch in several areas (from 74% of Pollock down to 2% in the highly affected zones for sea lions like the AI

2. It appears that the actions might address the concerns and attys of (s not going to challenge the NMFS plans this time, but the fishing industry:

3. The fishing industry not happy with RPAs  and then went to Senator Stevens who put in a rider that said the RPAs aren’t in effect and the PFMC is going to get much more involved in the formation of RPA

B. ?

April 10, 2006

Back to stellar sea lions

· FMP BiOp( RPA

· 2001 BiOp( Amended RPA

· Look at pg 90: key thing the court finds acceptable: NMFS with analytical team determined that this would not be detrimental to sea lion

· Why did court say this was not arbitrary and capricious

· Why is it okay to drop biomass of fish if we are trying to recover sea lions? There are not enough sea lions to eat the fish that are there, therefore, we can take more fish and western population of sea lions will still grow because they are at 22%

· There are some assumptions we just have to make, we do not know where the limits are

· Consistent with NMFS approach because they have said it matters where fish are (or Inconsistent????????

· Second part, Greenpeace v Evans, this came about as a result of the previous case

· One of them is the FMP BiOp, which led to the RPAs

· Environmental groups are satisified with the RPAs

· NMFS with its analytical team, presumes 40% reduction will not be detrimental to stellar sea lions

· Why is it ok to drop the spawning biomass of the fish species?

· Court found this was not arbitrary and capricious because they say there aren’t even enough sea lions there to eat all the fish, so increasing the number of fish wont help any

· Court seems to be agreeing with NMFS that are some assumptions we are just going to have to make, and they are not necessarily arbitrary and capricious

· Then there is a 2001 BiOp which led to the what the court is calling the amended RPA

· In the amended RPA, there is a global control rule which the court also does not find arbitrary and capricious

· Purpose of global control is to prevent a decline in total biomass, so when at 40% of biomass, limit fishing and when we get to 20% biomass, then ban fishing

· Court says 20% of fish biomass is not sufficient to recover the sea lions, and not arbitrary and capricious because there was sufficient evidence for this approach

· Court also had to address the contention that the zonal approach was arbitrary and capricious

· The zonal approach was that there is critical habitat in 0 to 3 nm

· From there, there are other internationally recognized zones to consider

· NMFS sets these forth as 3-10 nm and 10-20 nm zones

· This zonal approach relies on telemetry data as support for the zones

· NMFS says that you can assume that where we are located the sea lions is indicative of foraging behavior

· Opponents say that there some problems with this

· Cant assume that it means this is where they are foraging

· Simple analogy:  how much time do you spend in bed, but how much time do you spend eating in bed vs how often in kitchen and how often eating

· Furthermore, it assumes that the sea lions are eating all the time, not playing or engaging in other activities other than eating

· BUT, the court says that there is no evidence to the contrary, and even though its not logical its not disproved.  NMFS said they don’t really know, but this is the best science available, and COURT says NOT arbitrary and capricious

· Issue with the near shore bias:  once we start looking at numbers of where the telemetry data indicates the sea lions are, is NMFS assertion about what measures they should be able to include in the zones, arbitrary and capricious?

· Court discusses filtered and unfiltered data, winter vs summer data

· The Court decides that the finding of no jeopardy and no adverse modification are arbitrary and capricious because they rely only on the zonal approach which is not rationally connected to the data presented

· Is the analysis of the various measures arbitratry and capricious or not?

· Court says NMFS needs to go back and give better analysis

· So, what needs to happen?

· Near shore bias: specific question: 

·  Look at location and numbers

· once we start looking at numbers about where sea lions were , are nmfs decision about what constitutes zone arbitrary and capricious?

· Need some way to show what sea lions are doing in different zones

· How to deal with adults v. pups

· What do we do with winter v summer data?

· Court is finding that most of what NMFs is doing is not arb and cap: (ie not worrying about adults, assuming that adults are getting all fish they need…this may not be true in hind site

· With respect to winter months:

· NMFS can not easily say that they can filter out winter data because earlier FMP BiOp said fishing is important all year round

· NMFS is trying to say they can fish in 10-20 zone

· In terms of how you will grade the critical habitat: NMFS is trying to lump 2 close zones together to make it appear that there is more foraging in this area, but not in outer zone

· Court says no-this can not say this: need to treat zones differently 

· Even if it was acceptable is the analysis arb and cap? Court says NMFS you have given us nothing, and therefore, go back and give us more data\

· There are many ways to tell us, there is no set way, the problem is that you did not give us any analysis 

· The information contains no indication that fishing pattern will cause jeopardy or adverse mod

· The question is what information do you think you need?

· 11 to 12 increase to adults and juveniles, pups is still low: females are nutritionally deficient

· fewer pups or fewer females having pups?

· If you look only at competetive interactions: no change therefore rule out competitive interations

· Therefore then look at fishing: take out fishing as a threatening problem, it is part of problem, but not major

· Now take out predation as a key process, there is now a much bigger change, orcas may be having a big effect, with out predation, 

· Now take out climate change, much higher population- the most important process

· The measure that are in last case are ones that are in effect today, NMFS just supplemented BiOp to give analysis, but ultimately winter filtering was justified

· Other study on sea lions, updates

· Actual decrease graph

· Then looked at four causes for decline:

· Competitive interactions with other species

· Same line when isolated, so we can rule out fishing as major cause

· Fishing

· Similar line when isolated, so we can rule out fishing as primary cause

· Predation

· Much bigger change than the other two, so the orca might be having a bigger effect

· Ocean Climate Change

· When isolated, the sea lion population would be much higher if the climate hadn’t been changing, so this is THE most important thing affecting the sea lions

· Some fish aren’t as good as other fish, so we need diversity argue

· Study regarding this has found that this might not be as big a factor as people think

· The measures from the last case are the ones that are in effect today, so all NMFS did was supplement the BiOp, and the 

Designing MPAs
· MPAs

· NGOs, fisheries organizations, governmental bodies, etc have been working to set up marine protected areas, in particular reserves

· “Those areas that are in marine waters, which have been reserved by law or other means to protect the marine resources, etc”

· Don’t need special law, just an existing law aimed at protecting

· Notion that not only are we losing fisheries resources, but also losing the area in which they live, the marine ecosystem

· Fishing Down the Food Chain

· Over time, in general, we fished for the big species, the top predators

· When those were no longer available and viable, we stepped down the food chain

· This continues until we are fishing for the bottom of the food chain

· This causes a situation where it is very difficult for the predators to bounce back since their food source is dwindling

· Now we are in very low level and several species higher can not recover

· So how do we bring entire system back in an efficient way?

· Going to specifically set aside area to re build areas.  Look at whether they are successful and if so why?

· These may include a longer list of species because trying to restore ecosystem as whole 

· Must ask whether you are just wanting local improvement or whether you want broader impact outside of mpa

· When establishing an MPA you need to establish goal 

· Palumbi is main proponent of MPAs

· Created taxonomy of MPAs

· MPAs to protect special features (ex: volcanic vent on ocean floor needed to study organisms) 

· MPAs to protect fisheries/manage fisheries (this is the most popular one)

· But how do you get fishermen on board when you are telling them they cannot fish

· MPAs to promote ecosystem diversity (may include a longer list of restrictions

· Other factors

· Just want local impact?  This would be case with special feature MPA, don’t really care about regional impact, just concerned with local impact

· Want regional, broader impact outside MPA?  The critical thing is to articulate the goals very clearly at beginning of MPA designation

· Do Marine Reserves Work?

· Maybe 

· There are positive local effects, but there is usually very little help for larger migratory species, and there is not a lot of evidence to indicate that there is positive spillover effects

· Do we need outside spillover for fishery management MPA?

· Yes and no

· It is important for marine reserves since there is no fishing

· But, you can have fishery MPAs that have limits on catch 

· We need to ask what the specific goals of the MPA are 

· Success? :  just look to increase in biomass and the abundance

· Are there more and are they getting heavy?

· Success? :  also look to impact outside of reserve (spillover)

· Also important to know what you are trying to protect, because coral will take much longer to recover than fisheries, etc

· Also, there are times when predators are expanded or reintroduced and this diminishes other numbers

Other person’s notes

· Marine reserves have no fishing

· We can have fishery MPA that allows fishing: ie temporary no take/no transportation if only want to increase spawning

· Which species are we trying to protect

· In terms of measuring success in a reserve

· Increase in biomass

· Larger females for almost all fish species are better breeders

· abundance

· Do we have impacts outside a reserve

· Results are more ambiguous

· Hard to know how dispersal of larva is affected by currents: idea is that dispersal of fish and larvae from the sanctuary of a marine reserve enhances reproduction and recruitment outside

· Recruitment is becoming a reproducing adult: go from juvenile to adult stage

· Areas of success

· In Kenya there has been success and did not fish inside MPA and outside increase

· Initial success in philippines lead to more people to want to fish, and because no enforcement, fishery collapsed because too much fishing

· Most important lessons to take away

· Within the MPAs, almost always will we find increase in abundance and biomass

· Data shows that (esp in marine reserves) there will be increase in abundance of species and biomass
· Dispersal and Connectivity (planktonic larvae dispersal)

· Dispersal of migratory adults and larvae is important 

· To assure we have a healthy population, we need to make sure we are regulating activities in breeding and adult habitats

· Planktonic larvae/Dispersal:

· how do we make sure that we are protecting the right kinds of habitat

· We need to protect both breeding and adult hot fishing habitat

· Need to know what kind of larvae we have

· Need to know how far they travel

· Dispersal larvae

· Techniques Examples (rockfish)-

· Want to look at

· Population status

· Range 

· Larval dispersal

· Connectivity

· Doing genetic studies

· Florescent staining

· Current study with cards: 

· Greater distribution when just move a small distance

· Ultimately established voluntary no take zones

· What is the problem with this technique?

· Do rock fish only breed near release sites?

· All release sites are near shore

· All recovery are near the shore- is this realistic

· Cards weigh more than larvae

· Voluntary were not 

· Almost none of statutes have MPA in acts:

· Not in MMPA, only in ESA after listed, Fishery act

· National park  can create a marine reserve

· National wildlife refuge like national seashores 

· Allow uses such as fishing in the area

Ocean & Coastal Law, 04-17-06:

Pp. 694-703 & 712-730:

NMS and then Pollution

Natl. Marine Sanctuaries Act:

· Tried to look at both habitats & species,
· Looked at assemblages of species, rather than single species,

· Overall goal is to conserve AND “maintain for the benefit of future generations” (almost identical to the Natl. Parks Act),

· Must be of “Natl. significance” (due to resources, etc.) & its protection must be “inadequate,”

· “special national significance” – the secretary can designate a sanctuary if he finds the areas of “special national significance due to its “resource or human-use values” and that “existing State and Federal authorities are inadequate or should be supplemented to ensure coordinated and comprehensive conservation and management of the area” (SEE PG. 127 handouts)
· Also considers 9 other factors listed in §303 (historic, economic, etc.)
· “benefits” side and
· “costs” side
· NOAH has a lot of discretion, at least in terms of designating a particular sanctuary:

· NOAA must consult the regional fishing council, state & local officials, & 5 agencies (state Dept, Defense Dept, EPA, Dept of Interior, & Dept of Transportation).

· What kinds of activities are prohibited by the statute? Injury or destruction of any “regulated resource.” 

· Who prepares the fishing regulations for a sanctuary? The fisheries council does this. The Sec. of Commerce shall accept these regulations UNLESS they fail to fulfill the purposes of the sanctuary (in the 1st 14 sanctuaries, only one single type of fishing was banned...fishing is an important component of sanctuaries).

· Consultation over fed activities likely to destroy/injure sanctuary resources: must consult w/Secretary of Commerce (like ESA, section 7). But, while under the ESA, we must avoid destructive conduct, here we are only required to consult over it (a highly important weakness of the Sanctuaries Act...seems to say that the true goal of this statute is management).

· Only 14 sanctuaries have been designated under this statute since 1974 (b/c of the great controversy over the designation of any area).

· What is very clear: we’re absolutely NOT embracing the scientific principles discussed last class (Ex: no connectivity for larval dispersement). These sanctuaries are really based on distinctive areas, rather than marine habitat.

· Pres. Clinton issued executive order attempting to bridge this gap. 

Maura’s notes

· MARINE SANCTUARIES AND PROTECTED AREAS

· Side Note: marine protected area for sea turtles in Mexico

1. Sea turtles travel enormous distances-these turtles breed in Japan

2. Sea turtles easier to track 

· Legislation specific to the creation of sanctuaries

1. National marine sanctuary act: 1972-

· Look at marine habitat in addition to species

· Overall goal: protect assemblages of species, and maintain for the benefit of future generations

· Similar to purpose under National Parks Organic Act (provide enjoyment for future generations)

· Few conflicts 

· Criteria for listing Sanctuary

· National significance in terms of

· Current management of the area must be inadequate

·  9 other Factors

· ecological

· Historic

· Economic

· Note: NOAA has a lot of discretion to site a potential sanctuaries

· Process NOAA must go through to designate sanctuary

· Who?:

·  regional fishing council, state local officials

· State issues involved because even though in federal water, state workers will be affected

· 5 agencies involved in Consultation: 

· State department, defense, transportation, EPA, department of interior

· Purpose of consultation

· Marine sanctuaries are contentious, and is trying to build in a process to prevent problems after designation 

· Management Plan results from Consultation process: NOAA tells us which activities are prohibited and which resources are regulated

· SECY of commerce shall accept fishing regulation…: Fishing council prepares Fishing Regulation

· Consultation re federal activities that are likely to destroy habitat: for these actions these the Federal agencies must consult with SECY

· Similar to ESA except that:

· §7 of ESA must accept reasonable and prudent alternatives??? 

· Under Sanctuaries Act, action agencies can ignore reasonable and prudent alternatives 

· Under ESA must avoid jeopardy or adverse modification

· Under Sanctuaries Act No requirement of avoidance

· Where?

· Will be in federal waters, 

· Note: since 1972 there is only 14 sanctuaries are designated

· Not embracing the scientific principles (

· sanctuaries are scattered

· connectivity is not a factor

· Sanctuaries are for unique site (ie beautiful reef.  National Monument like designation)

· Clinton response: designation should be done in a scientific way and designate different types of sanctuaries to protect different types of habitats
· Currently 3 million square miles and 1500 sites

· 9 prohibit all extracted use of the resources (fewer than 30 square miles)

· 83 sites do not allow some form of commercial fishing

· Prohibited Activities

· Statute itself prohibits injury or destroying any regulated resources either living or non living (see above 

· What is a regulated resources?

· Other sources 

· Management Plan (see above promulgated by NOAA)

· How should we energize these designation

· What should this education look like?

· India: right to help the environment.  The way to implement is through public education, classroom instruction about the environment 

· Pews Ocean Commission, and US ocean Commission 

· White House Response: we will not do anything

SAMPLE exam and answers  - Section III (approximately 70 minutes)
The Senate Fish Committee has begun deliberations on the Ocean Conservation Act, a new law to replace the Fisheries Conservation and Management Act (FCMA).  As part of its deliberations, it asks you, the Secretary of Commerce, to answer the following questions.

Would optimum sustainable population (OSP) provide a better standard than maximum sustainable yield (MSY) for managing commercial fish populations?

How should the Ocean Conservation Act protect fish habitat and other marine habitat?  Specifically address when marine habitat should be protected and whether existing statutes already provide an appropriate ecological threshold at which habitat protection should be implemented.

The quota of 600 Atlantic Bluefin tuna is divided equally among 1000 sport, 50 longline, and 2 purse seine fishermen.  Each group is entitled to catch no more than 200 Atlantic Bluefin tuna per year.  Any reduction will put the purse seine fishermen out of business because of their larger costs.  All three types of fishing have adverse impacts. Sport and longline fishermen routinely catch juvenile and small-size Bluefin tuna.  They are prohibited from keeping juvenile tuna.  Sport fishermen voluntarily throw back the small-size tuna because they do not represent a “trophy” tuna and longline fishermen thrown them back because they want to catch bigger, more economically valuable tuna.  Whatever the reasons for returning them to the ocean, these tuna die 99% of the time.  Purse seine fishermen, on the other hand, do not catch juvenile fish, because they have adjusted their mesh size to allow them to swim through the net.  However, they catch lots of other bycatch, including sea birds and some dolphins, which they have a permit to take pursuant to the Marine Mammal Protection Act.  The Senate Fish Committee recognizes that this is an extremely valuable fishery in steep decline.  What would be the best way to reduce the Atlantic Bluefin tuna catch by 50% consistent with the FCMA’s current national standards?  Explain the reasons for your decision and why it is consistent with the national standards.

The Fish Committee recognizes that not all creatures can be protected all the time.  With that in mind, explain whether a marine mammal that is in decline due to occasional mortality and injury due to fishing would receive better protection under the Marine Mammal Protection Act or the Endangered Species Act.

Wold suggestions - Section III
4. OSP v MSY
Maximum sustained yield (MSY) is the amount of a species/fish that can be removed from a population on a long-term basis without impairing the stocks’ ability to reproduce and continue to maintain itself.  

OSP, on the other hand, refers to the maximum productivity of a population or species, keeping in mind the carrying capacity of the habitat and the health of the ecosystem of which they forma constituent part.

Answer 1
OSP could be used for managing commercial fish populations, although it likely would drastically reduce catches.  Whereas MSY asks for the maximum number of fish that can be removed from the system while still maintaining the population just above its survival capacity, OSP asks what is the maximum number of animals that can remain in the system.  OSP will certainly require far more animals to remain in the system than MSY.  OSP does allow for removals, however, as it is a measure of maximum productivity.

Answer 2
OSP will not provide a measure for managing commercial fish populations, because it is designed to keep a maximum number of animals in the system.  NMFS has defined OSP as the greatest net annual increment in population numbers or biomass resulting from additions to the population due to reproduction less losses due to natural mortality.  This definition, which only includes natural mortality, appears to exclude losses from commercial fisheries. Whatever surplus exists is likely to be too small to support a commercial fishery.  In fact, OSP is a measure for keeping marine mammals in the system with an overall policy of reducing mortality of marine mammals to zero.

5. Habitat Protection
There is no specific “right” answer for this question.  However, any answer would receive points for discussing the following

a. The Fisheries Conservation and Management Act provisions for essential fish habitat are not mandatory, and thus do not provide an adequate framework for habitat protection.  The definition of EFH as “those waters and substrate necessary to fish for spawning, breeding, or growth to maturity” is not very helpful as an ecological standard because that really includes any habitat used by fish.

b. The ESA provisions, while mandatory and strict, apply only when species are threatened or endangered.  Thus, they will not protect marine habitat generally.  In addition, they only protect threatened and endangered species.  This may or may not be adequate especially for commercially valuable species that are not endangered.  A need may exist to protect them at an earlier stage.

c. You could make some reference to OSP or Potential Biological Removals as potential ecological  thresholds for protecting species, although those thresholds won’t help with respect to habitat generally.

d. You could make some reference to fishing methods, especially trawling, which destroys habitat.

e. You could also mention MPA design,

6. Bluefin Tuna/Quotas
The national standards leave a lot of room for great discretion in the Secretary’s approach to managing fish populations.    Those that are relevant here are 

a. fair and equitable allocation of fish to all fishermen;

b. promoting efficiency;

c. prevent overfishing; 

d. minimize bycatch.

Now, put together a proposal that matches the facts to the particular national standards.  Again, there is no particular right answer, but you do need to put the facts with the law.  You also need to mention that any particular proposal is likely to be considered legally acceptable under the arbitrary and capricious standard.

7. Marine Mammals: ESA or MMPA
MMPA
Under the MMPA, the Secretary of Commerce must prepare a stock assessment for each marine mammal stock.  if that assessment shows that a stock is below OSP, or the level of direct human caused mortality exceeds the potential biological removal for a species, (or it is endangered or threatened under the ESA, or may become so), the Secretary must classify such stocks as “strategic stocks.”  Despite the stocks status as “strategic,” the MMPA still does not require any specific action.  Instead, it then classifies strategic stocks into one of thee categories: frequent mortality due to fishing; occasional mortality due to fishing, or only remote chances.   

For marine mammal stocks that are subject to occasional serious mortality and injury, the Secretary must prepare a take reduction plan (TRP).   A TRP must reduce mortality and serious injury below PBR within six months and reduce impacts to insignificant levels within 5 years.

ESA
A marine mammal population may not receive any protection under the ESA if is has occasional mortality and injury due to fishing.  The only time the ESA applies is when a species is listed as threatened or endangered.

Despite the limited protections of the MMPA, without additional information, it still provides more protection than the ESA does.

However, if the marine mammal population is listed as endangered or threatened, then the ESA imposed more serious obligations on  Secretary of Commerce.  The Secretary must ensure, for example, that federal actions, including fishing operations, do not jeopardize the continued existence of the threatened or endangered population.  In addition, the Secretary must designate critical habitat.  The ESA’s provision for critical habitat, in particular, is much stronger then anything in the MMPA.

Pollution-Related Issues:
It is NOT the case that most pollution is close to shore (Ex: PCBs have higher concentrations further away from shore...a lot of pollutants go airborne & are deposited elsewhere...33% of all land-based pollution is atmospheric...heavy metals [w/the exception of a few hotspots] are fairly evenly spread out between coastal & deep-sea waters...animal feed lots produce 3x more than human waste & this goes out to sea mostly...cruise ships produce a vast amount of waste [including ballast water that most likely contains invasive species...this is a huge industry...oil run-off from streets = the Exxon-Valdez spill every 8mo!)

So, what has been our response? It has been a bit haphazard. Other statutes (which we don’t cover in this class) regulate different components of ocean pollution.

Pretty much everything about US regulation changed post-Exxon-Valdez:

· We get the OPA (Oil Pollution Act).

· If this spill had happened on the W. Coast, it would have extended from Mexico to San Diego or from N. Carolina to MA on the E. Coast. The cleanup was over 2 billion. In terms of the lawsuits, all the issues of this class were dealt with: who can sue whom? What rights? Can state, tribes, & feds sue? Etc

· Important questions:

· Is it oil?

· Is it hazardous waste?

· If not, we have to look at other statutes.

We start off w/CWA, section 311, where the regulations begin:

· Regulates discharge of oil or hazardous substances into navigable waters of US or adjoining shorelines, or into waters of contiguous zone (gets us out to 24 nautical miles), in connection w/OCSLA activities (gets us out to 200 nautical miles), or which may affect resources regulated by the Magnusen-Stevens Act.

· Not necessarily every discharge is prohibited. It is discharges “in such quantities as may be harmful” (the “sheen test”). 

· We do NOT actually have to show harm! All that is required is quantities that MAY be harmful (if the spill is visible in some way, that’s enough...essentially, any discharge [of oil of hazardous substances] is actionable under the CWA).

· Tries to include a larger world of activities (not just a ship like the Valdez breaking up on the rocks).

We look to OPA for liability limits:

· Under 33 USC, Section 2701:

· We can go after both vessels & facilities (the “responsible parties”),

· A substantial threat of a discharge may be enough to trigger action,

· The action includes: 

1. (1) removal costs (includes containment from water, shorelines, etc. as may be necessary to prevent/minimize/mitigate damage to public health & welfare, property, shellfish, fish, wildlife, & shorelines) & 

2. (2) damages (includes natural resources, property, revenues, profits, & earning capacities...its not just fishermen that can prevail...P. 719). 

· Public vessel exclusion (includes NAVY & any vessel owned & operated by states or feds that is not engaged in commerce).

· There are very few defenses:

1. Acts of God,

2. Acts of war,

3. Acts or omissions of 3rd party

· RP still has duty of due care, precautions, reporting, etc.

· If you fail to report, the defenses do NOT apply! Under both OPA & CWA, you have to report as soon as you spill.
· There is a substantial disparity between the limits and what the cost may be (the cap is WELL below the Exxon-Valdez cost). We’re saying ‘we value this economic activity.’ Not everybody can handle $2 Billion. 

· CERCLA imposes similar limits on discharges of hazardous substances

· Contingency Evaluation = a method for determining what 250,000 seabirds are worth (economists ask people questions to figure this out).

Who actually gets to sue for natural resource damages & are these exclusive remedies?

· Under OPA & CERCLA, its usually the fed & state gov’t, but other groups such as tribes, can raise these if they’re damaged.

· Can feds/state use another statute to avoid the OPA [or] CERCLA liability limits? 

1. The Savings Clause language creates a bit of ambiguity: it appears ambiguous as to whether the feds can use another statute other than CERCLA. 

2. What would be the point of the liability limits if they weren’t limits?!? On the other hand, we’re not expecting Congress to act rationally all the time & they’ve given us the opportunity to take another approach. 

3. CERCLA & OPA very clearly leave the states free to impose additional liability for releases of substances w/in those states.

Maura’s notes from 4/17/06

I. POLLUTION FROM VESSELS /OCEAN DUMPING

a. In general:

i. PCB have higher concentration in open ocean than close to shore

ii. 33% of all land based pollution is atmospheric related

iii. DDT in open ocean

iv. Heavy metals : near shore (but if remove hot spots, this data is less clear)

v. Snap shots

1. animal feed lots: much of this goes into coastal waters

2. cruise ships: ( 3000 passenger cruise ship generate 210 …1 mill grey water, 37 thousand gallons Ballast Water

3. 2001 north American cruise industry 

4. 13000 closed or under pollution advisory

5. Oil running off streets equals a spill that ???

6. U.S. Ocean Dumping Act

vi. After Exxon: ( Oil Pollution Act

b. Statutory Law, Common Law, and Maritime Remedies

i. (Trustees for Alaska)

ii. Exxon: Is Oil Pollution Act Enough

1. Huge wild life kill

2. Clean up 2.1 billion dollars

3. Suit Represented many issues who, for how much, do they have rights to sue at all, state and federal claims

iii. What are the statutes to use? Must ask…


1. Is it oil

2. is it haz waste

iv. Clean Water Act §311: regulations begin with CWA for oil and haz waste

1. prohibits the discharge of oil or haz waste into navigable waters or adjoining shoreline, into/ on waters of contiguous zone, outer continental shelf lands act, or which may affect natural resource regulated by Mag Stevens Act (ultimately regulates out to 200 nm)

2. Only covers Discharges must be such quantities as may be harmful

a. Do not actually need to show harm: do not want agency to have to prove harm of 40 gallon spill days later in marine environment

i. Visible sheen test is enough

b. This is a change from original draft which prohibited discharge of oil in “Harmful Quantities”

3. Discharge v. Spill

a. Discharge: any emission, including spill

v. Oil Pollution Act

1. Applies to Oil Discharge

2. The discharge of toxic substances, other than petroleum products, into navigable waters is addressed by CERCLA – CERCLA grew out of CWA section 311

a. When section 311 was passed

3. Liability

a. Elements of Liability (701)

b. To whom does this apply: any responsible party

c. Applies to discharge as well as threatened discharge

d. Responsible party is responsible for cost of

i. All containment

ii. All removal 

e. Damages: establishes liability limits for oil discharge

i. Damages defined (719)

ii. Natural resource

iii. Loss profits, personal property, real property, subsistence uses, public services

1. shows that it is not just fishermen who may claim damages
f. Defenses

i. Acts of God

ii. War

iii. 3rd Party

1. need to show due care, took precausethions

iv. Note: if you fail to report the defenses do not apply

g. Limits on Liability

i. General rule: except as otherwise provided total liability and any removal coasts the responsible party shall not exceed (minimum ranging between 500k to 10 million for most vessels depending on tonnage and maximums for onshore facilities of 350 million and for offshore facilities of 75 million plus removal costs

ii. Note there is a disparity between actual clean up cost and liability limits (Exxon 2billion??/)

iii. Why disparity: we are saying we value this economic activity

1. maybe Exxon can handle 2 billion, but smaller companies can’t

iv. Contingency values: method for determining what 250 thousands are worth: huge issue in these cases

c. Who gets to sue: Federal Government, state government, tribes, foreign government

i. Federal Government

1. Open question as to whether OPA and CERCLA is the only statutes available to federal government to recover clean up costs and natural resources damages 

a. No federal common law nuisance remedy available to the federal government

b. Schoenbaum: CERCLA should not be read to allow the federal government to reover amounts inexcess of the CERCLA limits

i. Response: savings clause: opa does not expressly state that it is the federal governments exclusive remedy and it too contains a savings clause that might be read to allow recovery beyond OPA limits under other theories

ii. Prof says: As a policy matter Schoenbaum may be right, but congress gave us the savings clause

ii. State: possibility for states to impose additional liability

1. congress spoke really clearly with respect to what the states could do, and therefore congress knew how to speak clearly.  Therefore this is an argument for Schoenbaum, that because congress did not speak clearly with regard to Federal government, 

Friday, April 21, 2006

Pollution from Vessels/Ocean Dumping

FedsMissed first 15 min.

Natural Resource Damages

Feds   OPA, CERCLA/Maritime law? State law?

States OPA, CERCLA/Maritime law? State law?

Maritime Law

Private recovery (p.719, 720) under the OPA


- Most courts say this covers indirect injuries (shore-side businesses)


- Liability limits in statute still apply (thus, claimants look to maritime/state law)

Maritime law is a body of Federal common law.  

Admiralty is jurisdictional to get to Federal court; no jury trial (from Constitution).


- Thought was to provide uniformity in law with vessels


- Uniformity has not always been the case

Has OPA or CERCLA preserved claims under maritime or admiralty law – YES

Problem of using maritime law is the Limitation of Liability Act of 1851


- Essentially, this act permits a vessel owner to limit any liability for any maritime tort committed by the vessel or its captain or crew, for which the owner would otherwise be responsible, to the value of the vessel if the tort was committed without the owner’s privity or knowledge.


- Legislative history of OPA had 1851 Act not apply and current version limits the Act under certain circumstances (§ 2718(c)); does not apply if there is State law (3 NM))


- CERCLA in Section 107(h) specifically says the 1851 Act does not apply

Indirect Loss

- Robins Dry Dock rule (p.723) – Claimants are barred from recovering for purely economic losses in admiralty cases, except for fisherman (applies to processors).


- Perhaps some sort of intangible property right for fishermen supports rule

- States don’t have the right to create maritime law

- If parts of State law presupposes to overturn martime law?

Ch. 8 – Pollution of Coastal and Ocean Waters

I. Oil Pollution Claims and the Act of 1851

A. 33 USC §2751- except where otherwise provided, OPA “does not affect” admiralty and maritime law leaves open ethe possibility that the Limiation of Liability Act of 1851 is avalible to limit any recovery of any martime claim.  However, the language of 33 USC §2718 may close that door

1. ????

B. earlier version of 2718(c) was more broadly worded -  said “shall not apply to removal costs and damages…” whereas the version adopted said “shall not apply unless
C. know what jurisdiction your in, once again

1. make sure you know so you know what rules apply, in this case whether the limitation of liability act applies or not

2. has any state law been created?

D. If there is no other state law then the OPA could preempt other claims

E. If outside of state waters – then revert to just federal maritime law

1. If injury is past 3 nm then you are limited to 

a. Federal maritime law

b. CERCLA

c. OPA

II. (b.) Recovery of Economic Losses by Fishermen and Shoreside Businesses - Indirect losses of fishermen

A. Typical piece of maritime law was that need to suffer a directd loss in order to recover

B. The Robins’ drydock rule = no claims for pure economic losses, no recovery for indirect economic losses ( so processors out of luck) except to fishermen

1. This exception has been questioned by many courts and scholars – what is so special about fishermen, is their loss any more than processors

2. Processors may be able to get fish from other locations and still process and function whereas fishermen in the area where a spill occurs are SOL

3. Robins

III. Ballard Shipping co. v. Beach shellfish (US ct. of App., 1st Cir.  1994) – 

A. Issue: whether federal maritime law preempts Rhode Island legislation affording expanded state-law remedies for oil pollution

B. Facts

1. Night time spill of over 300,000 gallons of heating oil into the bay caused when ship strayed from the designated shipping channel and collided with a rock near Brenton Reef

2. The oils slick prompted Rhode Island to close Narrangansett Bay to all shellfishing activities

C. Court said – state law provides the 

1. Pre OPA case, but has language much like that regarding damages of the OPA

2. Says indirect losses are recoverable, contrary to Robin’s drydock

D. Reasoning:

1. Jensen case (1917) – “Jensen preemption”– said that state legislation affecting maritime commerce is invalid “if :

a. it contravenes the essential purpose expressed by an act of Congress, or

b. works material prejudice to the characteristic features of the general maritime law, or

c. interferes with the proper harmony and uniformity of that law in its international and interstate relations

2. Askew v. American Waterways Operators (US 1973) – the supreme court seemed to focus on the insidious nature of oil pollution and thought the Florida law was “reasonable”

3. Based on this, The court finds that there is no conflict with maritime law and so can allow state law to operate here

a. Apparently b/c it does not cause prejudice with maritime law

E. Wold notes – got a very different result under Exxon Valdez case – said fishermen/processors do not have ability to recover losses – 

F. The moral is again – know your jurisdiction

1. Ballard is probably a minority view

2. The majority of states still following the Robins’ drydock rule

G. Policy views

1. Is the processor’s loss really any different than the fishermen’s?

a. If want to foster a policy of having laws with real teeth/penalties then giving processors a coa makes sense

2. On the other side - Where/when do you limit liability -– where do you cut it off?  

a. Number of claims is potentially infinite so need to weigh this

3. Maybe cut it off where it is direct enough – business that touches the water

From admiralty law notes

IV. Ballard Shipping Co. v. Beach Shellfish (1st Cir. 1994)

A. Facts:

1. Basic facts not disputed that an oil tanker owned by Ballard Shipping ran aground in Narragansett Bay spilling oil and closing shellfish beds during height of season

2. ( wants admiralty law b/c no recovery for purely economic losses, need physical injury to property or person

a. shellfish not considered their property

3. ( also files seeking protection of the Limitation of Liability

4. ( invokes a state law that allows recovery of damages to their shellfish business from oil pollution

B. “Reverse Erie Doctrine” – pg. 135 Neil said note this

1. if admiralty law controls (an admiralty case) and filed in state court, federal admiralty law controls unless it is not substantive

C. Reasoning:

1. Jensen case, was by its own terms something less than a rule of automatic and mechanical preemption and after Jensen the SC upheld state laws in several other maritime related cases

2. Big one R4 really – Congress had recently enacted the Oil Pollution Act of 1990 which almost certainly allowed for recovery of purely economic damages

D.  holding; the Rhode Island’s decision to depart from Robins does not materially prejudice a rule that originated in or is exclusive to general maritime law

E. Notes-

1. Note 3 – in US v. Locke

a. The unanimous Court struck down statutes regulating oil tanker operations that were enacted by the State of WA in response to Exxon Valdez

b. The Court indicated that OPA leave room for “state laws which, rather than imposing substantive regulation of a vessel’s primary conduct, establish liability rules and financial requirements relating to oil spills, but that  - 

i. subject to very narrow exceptions – only the federal govt. may regulate the ‘design, construction, alteration, repair, maintenance, operation, equipping, personnel qualifications, and mannin’ of a tanker vessel

V. Practice - other issues if practicing – not on exam

A. “material” – issues of material are covered by the Ocean Dumping Act (need to know if “graywater” or “blackwater”)

1. except if it is “fill” then §404 of CWA apply

2. if “vessel sewage sludge” then the CWA applies

B. under Ocean Dumping Act need to know if have 

1. Graywater – with food and soap, etc.

2. “Blackwater” – human waste

C. different rules for each

1. transportation of wastes

a. from the US

b. into the US

D. “garbage” – Marine Plastic Pollution and Control Act governs

E. Radioactive/chemical wastes and bio-warfare materials – are governed by the Ocean Dumping Ban Act

F. In all of these need to know the

1. Extent of the applicability of the law

a. Distance out

b. Types of vessels and foreign or domestic

Exam

1. said he designed it to be an exam you could answer in 3 hours if studied for this like a closed book 3 hour exam (I think it probably is longer)
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