Local Government Law
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Exam note from 4/5/06

-multiple choice and essay

- if can’t bring anything in then test will be more concept based – broad

-2 hours

General

1. resources = constitutions, session laws, and case law

I. Reasons why you should be here or are here

A. the country is very diverse in how local govts are split up and run

B. there are generally 3 ways in which you will work with local government:

1. Public Lawyers

a. City atty

2. Private atty with a local gov’t client (like prof.)

3. Leadership position in your community

a. School board

b. City council

c. Planning commission, etc.

II. Nomenclature

A. Constitution – the fundamental law of a nation or a state, it establishes the characters and nature of the establishment of the government

1. Federal or state

2. Will determine the basic ???

3. Organizes the govt.

4. Describes aspects/functions of branches etc.

B. Statute- law of a state or govt.

City type terms:

C. Charter – like a city’s constitution

1. The fundamental law of the city and is established in its charter

D. Ordinance – like a statute for the city

E. Resolutions – a formal expression of will/feeling

1. Adopted by vote

2. The subject matter of which would not properly constitute a law

a. Adopt a resolution b/c the subject matter would not properly be a law

Other Terms: (for our purposes all 3 of these are going to be the same so don’t need to know the distinction between the 3 of these)

F. Public Corporation – created for political purposes With political powers to be exercised for political purposes

1. Not talking about a profit and not-for-profit corp.

G. Municipal Corporation –  has power to be exercise with political purposes = synonymous with Public Corp.

H. Political Subdivision – an involuntary….

Three subdivisions:

I. County/Town – State
1.  County is a subdivision of the state

2. Town is subd. Of a county

J. City/Village – organized by local inhabitants
1. So local people create cities and villages

2. “village” is a locally organized city that has not been incorporated (e.g Sun river, OR)

K. Special Districts – created pursuant to Statute

1. Statutory authority – for one purpose usually

2. Limited purpose

3. Limited power

4. E.g – port districts, fire districts, library dist., school dist., etc.

5. Created to serve a local need/locale

6. Cities and counties are more general purpose/ broad authority

7. Special dist. are limited purpose/limited authority

Other:

L. Initiative power – exercise of right of people to put forward a law on their own initiative

1. Does not require any legislative action

M. Referrendum – right of people on their own to vote on a measure before it takes affect, - Not referral

1. Not referring right to the voters

a. Like legisl. Referring something to voters to approve b/c they didn’t want to do it themselves 

N. Home Rule – 

O. Ad Valorem – “according to value”

1. Property taxes are generally ad valorem b/c you pay based upon value of property

P. 2 types of “value” we talk about

1. real market value/fair market value –price at which a willing seller and a willing buyer will trade

a. based upon actual situations

2. assessed value – value upon which a prescribed amount of taxes must be paid

a. in most states you don’t pay by real market value, but the assessed value

b. not real or fair market value

c. artificially determined number – almost arbitrary

d. usually determined under the constraints of a statute (in OR const. says can’t increase more than 3% a year)

Q. Local Option Levy – a tax levy being imposed yearly for a prescribed number of years

1. City says need more money for fire protection or police or library

R. Governmental vs. Proprietary function – 

1. Distinction is between a discretionary vs. a ministerial function

2. Used for torts

S. Bond – a long term debt instrument of a local govt.

1. Contrast it vs. a “note” = a bond is for a period of over 1 yr. and a note is less than 1 yr.

T. General Obligation Bond – will be paid b/c municipality has to levy taxes at a high enough rate to be able to pay them

1. Basically get paid come hell or high water

U. Revenue Bonds – bonds from a specific revenue source

1. E.g – water or sewer revenue bond, payable by sewer or water receipts

V. Local Improvement Debt – 

1. LID = “local improvement district” will be set up to carry out local capital improvements

W. Urban Renewal Debt (tax increment) – 

1. Discussed how can borrow against projected future growth in value in a blighted area undergoing urban renewal and so borrow money to help developers go in and improve and as a result in future will get a tax base from this area that will expand funds (borrow against this)

X. Limited Tax Obligations –

1. Unlike general obligation bond which is payable from unlimited taxing authority

2. Way to borrow without pledging its unlimited taxing authority

3. May not want to go through all the hoops that need to for General oblig. Bonds or may not want to do for political reasons
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First, Second, Third, and 4th topics: Constitution, Statutes, Initiative, Referendum, and Home Rule

I. Constitution

A. US Const. – 1787

1. US revolution was unique in that in all past revolutions just replaced the leaders, did not come up with new system

2. “we the People” preamble – unique in that granted people the power
a. we as the people have all the inherent power to govern ourselves

3. Federal govt. only has that power granted to it by the Const.

4. We have granted power to states to do certain things

a. In that general grant of power we have given

5. Local govt. has no inherent power b/c the people have granted to the states and the states have granted to the Fed. Govt. certain powers
a. The one restriction or exception is “Homerule” 

b. Homerule is granted through the const. of the state to local govt.

B. OR Const. – 1859

1. OR Const. says that reserved certain power to local govt. – “Homerule”

a. Homerule authority has been eroded over the years though

2. Reading from paper – 

a. A bill of rights was not in the original US const. b/c was felt as unnecessary b/c the grant of power to the fed. govt. was very limited

b. Bill of rights included later to protect indiv. from state const. and fed. const.

3. OR Const. considered very untidy

a. There is no transcript or record

4. Mr. W. R. U’Ren created the “People’s Power League of OR”

a. In 1902 got through legislature a measure to amend the Const. to add initiative and referendum authority

b. In 1906, through initiative system got passed what is known today as the OR system

5. 3 primary characteristics of “OR System”
a. Homerule for cities

b. Recall of elected officials

c. Strengthened trial by jury

II. Enacting a statute

A. In every state const. there will be a procedure to enact a statute

1. In OR it is in Art. 4
a. We have a bicameral legisl. – senate and house

b. 30 repres. and 16 senators

2. bicameral legis. Is based on English model of house of lords and house of commons

a. there is only a single governing body for local governments though

b. Canada has a single house system

B. Only need a majority for measures to pass, except if you are raising revenue (changed in 1996)

1. An initiated measure - Need 3/5 majority to raise taxes, revenue

2. Then an initiative passed that said if going to pass something that requires more than majority to change then: 

a. *To prevent a greater than majority requirement from being imposed on the people with only a majority vote 

b. *now going to need as much of % vote to pass as the measure requires to change something

C. Bills can be initiated in either house

1. Except that taxation matters have to be originated in the house

2. Could draft a bill for client and give to legislator to see if they would support and if yes then the legis. would give to legislative counsel to review and draft

a. Put in proper format

b. Make sure it doesn’t conflict with Const. and other statutes etc.

c. ???

3. Legislature is part time

a. Meets Jan. – July of odd numbered years

b. So if bill doesn’t get out of committee by around 1st of July you are out of luck and need to reintroduce next session

4. If does have public hearings and passes then

a. (May or may not have amendments)

5. Must have 3 readings b/c of OR Const. requirements

6. If no effective date on bill then it becomes law 90 days after the adjournment of the legislature

7. Emergency clause – becomes law as soon as Governor signs it

a. Except that bills raising taxes cannot have an emergency clause

b. reason being that can’t exercise your referendum rights as citizens if a bill becomes immediately active = bills raising taxes must go to the people

D. Amendments

1. When say “dash 1 amend.” means the version of amend., see upper right of legisl. Counsel proposed amend.

2. “A-Engrossed” means was adopted by body where initiated

3. if goes to second chamber then is B version

4. if have amend. and mixed and then “B and C  version”

E. ORS is not technically actually the law of OR, is an edited version of “Session Laws”

1. Numbered numerically by the secretary of state as received by governor

2. Sometimes the editors mess up and leave something out so be careful

F. About 1/3 of bills introduced are acted on – most bills die in committee

1. “Acted on” = means have a hearing

G. the governor has 3 options when a bill is given to him/her:

1. sign it – becomes “law” immediately, but may not be effective immediately

a. becomes effective 90 days after session

b. or immed. If emergency (can’t have emergency clause for raising taxes) or

c. on effective date

2. veto it

3. do nothing – if does nothing the bill becomes “law” (but may not be effective until effective date) 21 days after legislature adjourns

a. this is different than Fed. govt. b/c if President does nothing it is deemed to be vetoed after legisl. Adjourns (pocket veto)

4. if something gov. doesn’t like he could hold onto bill until after legisl. Adjourns and then decide to veto or not and the legsil. Won’t be able to override his veto

a. note – so legislature wants to pass before 21 days before the end of session to avoid governor being able to do this

H. if legis. Passes bill, governor signs it, no emergency clause, if referendum rights need to be exercised: then effectiveness is suspended until the next election (referendum involved)

III. Initiatives and referendums -Also in Art. 4 of OR const.

A. An Intitiative – the ability of the people to enact legislation or amend the Constit. –see definition

1. In OR also means the power to amend the OR const. – this is not true in other states

2. We have initiative and referendum rights at all levels of govt. in OR and this is also not true in all states

a. Sometimes only legisl. Can initi. Referendum

3. OR has as much local control as can have

B. A different threshold about how you go about doing it: Meaning how many signatures you need

1. E.g. if want to initiate A Constitutional measure need 8% of those who voted in the previous gubanatorial election must sign petitions to initiate an amend.

2. To initiate a statutory measure= 6%

3. To exercise right of referendum is 4%

a. Only way referendum comes into play is if voted on already anyway

b. Legist. Can’t ??

C. State measures basically go on ballot in Nov. of even numbered years
1. Procedurally must file your signatures no later than 4 months before the election in order to get on the ballot for a state initiated measure (whether stat. or Const. measure)

2. How many petitions are circulating out there?

3. Once its all been approved then goes to circulation

4. Then needs to get approved for ballot

5. E.g for state ballot measure for 2008

a. 1st day you can collect signatures is day following the day that Need to file for the previous election

b. so last day to file for 11/2006 is 7/7/06 then 7/8/06 can start collecting for 2008 election measure

6. for local government – there are no rules – could start collecting signatures now for a 2012 election

7. what if want to yank a ballot measure - 

D. Referendum- ability to refer legislative matters to the people before they take effect

1. Doesn’t apply if have emergency clause

2. Doesn’t apply if have a Constitutional measure – b/c const. amend. have to go out to the people

3. A legislative measure, unless have a stated effective date, becomes effective 90 days following the end of a legislative session if signed by the governor

a. So essentially have 90 days to get your signatures of 4% of voters for petition

b. Could start collecting signatures after passed by legislature though and sitting on governor’s desk

E. Let’s assume that have either an initiative measure that passes or referendum fails

1. There has to be an effective date of the measure

2. Becomes effective 30 days following the vote

3. Important b/c only have 30 days to stop its passage/effectiveness

4. Can still file injunction after 30 days to challenge (think measure 37)

5. Art. IV, section 5 grants initiative and referendum to local govt.
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Home Rule

petitions

I. Victoria Buckley, Secret. of State of CO, petitioner v. American Constit. Law Foundation, Inc. et. Al (US, 1999)

A. Last time the SC really looked at issue of initiative process

B. 6 Issues that American const. law found. Had and SC looked at:

1. Petitioners must be at least 18 yrs. Old

a. SC did not look at this/did not address

2. Circulators must be registered voters” = SC said this was not a valid restriction

a. Balanced - Necessary and proper ballot access controls vs. restriction that unjustifiably inhibit the ability to circulate a ballot petition

3. Circulation limited to 6 months: petitions could only be circulated for 6 months

a. SC didn’t address

b. Contrast to OR’s 2 year circulation period

4. Circulators required to wear ID badges indicating whether they were paid or volunteer, and if paid, the name and address of their employer

a. SC did not review whether had to have a badge that said paid or volunteer, but did review

b. Did review whether could require name and address of employer = SC said no, this was too restrictive

5. Petitions have to attach to each petition section an affidavit containing the circulator’s name and address: = SC said this req. fine/OK

6. The requirements that initiative proponents disclose:

a. At the time they file their petitions, the name, address, and county of voter registration of all paid circulators, the amount of money proponents paid per petition signature, and the total amount paid to each circulator

b. A monthly reporting of all this info in addition to reporting when ballot measure initially filed

i. SC said NO, this is too restrictive

I. Home Rule – in OR (only applies to cities and counties)

A. local govt., historically was created by the state legislature

1. they were created by special acts/laws = meaning acts created to address specific situation

B. 1893 created General Incorporation Act:

1. created to address a series of general situations

2. but not really utilized and legislt. Continued to create special laws to create ctieies

C. then in 1906 – Amendments to Art. XI, sect. 2 (Mr. Uren and People’s power of OR) – applied to cities/municipalities

1. the amend. prohibited legist. From creating municipality through special law/act

2. so after this legis. Could only make general laws that applied universally throughout the state to a particular kind of municipality

3. the legist. Could no longer create a port district for Columbia river for Example, all they could do is pass a law telling the local people how to form a port dist. etc.

D. 1958 OR Const. amended to make – County Home Rule

1. basically same as above for Cities

E. Home rule in OR only applies to cities and counties

1. one exception is “Metro” – “metropolitan service district” has a charter

2. legislature passed a law, that allowed voters, if they chose, to adopt a charter and create metro

3. ***point is that legislt. Didn’t create metro, it created the procedure (through general law) to follow if local people wanted to create it
**This group of cases related to port districts, but really an example of how related to “special districts”**   

Generally:

-get petition and bring to court and court orders an election

-special districts can only be created by local people, but get power solely from legislature=are creatures of statute

II. Cook v. the Port of Portland (Multnomah CO, 1891) – before 1893 1906 Amend.

A. A special law, the legist. Created the port of Portland

B. the Constit. allowed the creation of municipalities by special laws:

1. Public or governmental purpose

2. Political Powers for public good

3. Members are citizens

4. Delegates powers subject to control by legislature (state)

C. court talked about other classes of corporation that are municipal 

1. school districts, road districts, …

D. Hold that Port district is a municipal corporation

1. 

II. Farrel v. Port of Columbia (1907) – so after amend. to Const.

A. court said this was a municipal corp. and so couldn’t be created by general law anymore

III. Straw v. Harris (1909) – has its own statute ORS 777

A. Coos Bay

B. General law – OK

1. said there was not amendment of the city charter of any city or town within the boundary of port district – thus could create without all  local entities voting- was general law followed so OK
2. a port dist. is a special district (it is a public corporation)

C. This was the 1st case where the court starts to erode the People’s power league of OR’s intent to put total control of local govt. in the hands of local voters

1. ct. stated that cannot be held that state surrendered its power to …??? Get this

IV. State vs. Port of Astoria (not assigned)

A. Facts

1. port had been incorporated in 1909

2. in 1916 the legislt. Amended the general law, giving ports additional powers

i. ability to buy ???

B. remember port districts are creatures of statute

1. the general law contains all the powers the port district has

2. they have no ??

C. challenger said - the legisl. Can’t do this, can’t enact laws that amend or repeal a charter (need approval of local voters)

D. court said no, that only applies to cities or municpal., not special districts such as port districts 

1. Ports are creatures of statute and 

2. Only towns, cities, and counties can change their charters

3. Special districts are creatures of statutes and legisl. Has total control over them

4. Point – as long as have enabling legislation that allows you to do then you can

5. Cities/counties have more control, legist. Has much less control over them

V. Rose v. port of Portland (1917)

A. Hayden Island was not part of Port of Portland and by initiative petition (only votes in district) the people of the port of Portland sought the power to change the law to dredge the Portland slough

1. the slough was outside of ports’ geographical boundaries

2. port, as special district doesn’t have power outside of district

B. Special districts, generally, don’t have intramural powers

C. Port of Portland came about originally by special law of legisl.

D. The local residents of a port, could not by initiative, change state law b/c:

1. came about by special law so need legislt. Change -or- 

2. if do initiative, need more than local residents to vote on initiative

VI. Reilly et al v. Secret. of State et al respondents – Clackamas County commissioners et al-intervenors-petitioners (1980)

A. There was a special law created so could create Metro

B. People were claiming by restricting the applicability to certain counties the legislt. Created a special law and this was illegal under 1906 Const. amend.

C. ***But court said/countered: the legist. Didn’t create, they submitted to people to create*****

VII. talked about how got Governor to be able to appoint Port Commissioners (in Coos Bay)

a. was a deal between Coos Bay (wanted natural gas line) and state that allowed local port voters to give the power to accept a special law that would allow this

Cases relating to 

VIII. Branch v. Albee (Mayor) (1914)

A. not too long after the 1906 Amend.  and in 1909 Straw v. harris was first indication that state not stripped of all powers over local 

1. could no longer change Portland charter by special law

2. so enacted general law regarding pensions that applied to cities over 50,000 people (funny enough only Portland had more than that)

3. then came this

B. court struck down state statute b/c was in essence a violation of Const. Art. XI section 2

1. only Portland had that many people so obvious was meant to only effect Portland

IX. Heinig v. Milwaukie (1962) – Civil service for firemen – valid statewide interest can preempt local charter

A. State legistl. Created a civil service commission

B. Milwaukie refused to recognize firemen as civil service employees = nothing in their charter to do this

C. An ordinance to compel the city of Milwaukie to recognize firemen as civil service status

D. Issue: can the legisl. Compel the city of Milwaukie to create a civil service commission

E. 1st time balance test used: ????

1. is this matter one of statewide concern or strictly local concern?

F. ***Main Idea = Court said if there was an instance where it would be important for state to have uniformity. - Is it Paramount? =, then it could preempt local interest

1. court said yes in this case that it was a valid statewide concern so a charter provision could be overridden

X. City of La Grande v. Public employees Retirement Board v. City of Astoria v. PERB again (1978)

A. Asked: but went on in this case to B below

1. Court took a similar test asking is this a matter of statewide concern?

2. Whose interest is paramount?

B. **Main idea – know - Is their a matter of substance, social, economic, or regulatory concern that overrides the local in favor of state – balancing test

1. pretty broad so big erosion of local control/power

2. If you can show one of these reasons it might pass muster – basically in the aggregate

3. b/c in the aggregate it is pretty loose standard

C. if you 

XI. City of Roseburg v. Roseburg City Firefighters (1981) we didn’t read

A. ?

Roseburg City vs. Roseburg Firefighters (1981) 

different than Heinig (no balancing test – just show substantive state policy interest)

LaGrande upheld (balancing test)

Two types of statutes:

· 1. organization of local gov
· state is prohibited from affecting the form of local government 

· 2. deals with substantive state policy 

· but state can pass general laws that apply to all localities 

· these won’t be perceived as affecting charters 

· but state can be creative in crafting the law and framing the issue

XII. Where we are today – pretty much cities and counties have home rule and they have a lot of flexibility about what type of government they have, but that is about it – the state pretty much can control everything else

A. For other municipalities like port district etc. are creatures of statutes and the state can pretty much do anything they want with them as long is done through a “general law”

B. 4 ways the state can get around its ability to enact special laws

1. been struck down – write a general statute, but worded so that it will only effect a specific area/munic.

2. Write a special law, but have the locality pass it - require the local people to pass it

3. State law is passed in (can do that by requiring localities to change their charter or mode of government)

a.  the general interest of the public

b. for Uniformity

c. for Statewide substantive concern –paramount concern

4. Local criminal law adheres to state criminal law

a. Mandatory minimum

XIII. City of Portland v. Dollarhide (1986) = a local criminal ordinance penalties Cannot exceed what the state has set
A. facts

1. lady was sentenced to mandatory minimum under city ordnance

2. city ordnance had created penalty that had mandatory minimum

3. state law had no mandatory minimum so she claimed the city had created a more severe penalty than state

4. appealed claiming the city ordinance violated the home rule

B. the mandatory minimum was dropped, but she was still sentenced

C. Point = a local criminal ordinance penalties Cannot exceed what the state has set

1. Could impose a lighter sentence Shannon said

2. Note - municipality can decriminalize something so then there would be no local prosecution (although I suppose could be state prosecution)

D. And also – State statutes prevail over city ordnances etc. in criminal code realm

E. Nor can you have a crime that is different from a state crime

5th, 6th, and 7th topics = Cities, Counties, and Special Districts

I. Types of Local Governments

A. Cities – like mini-states b/c all encompassing powers

1. Home rule applies

B. Counties – home rule applies (only to cities and counties)

C. Special Districts – all types of single purpose government

1. Like park districts etc.

2. Have a single purpose and no authority beyond that purpose

D. Public Corporations – without local electorate

1. E.g – Hospital facility authority – a public corporation created to help finance health care

E. Agencies created by local government

1. E.g - an “urban renewal agency”

2. once created the local govt. loses control over it

3. creates, appoints a board of directors and then lose control

other comments relating to this

F. What if you wanted to create a city today:

1. Look at general law

a. Details your boundaries etc.

b. Submit to court

c. Have a vote by people

2. It is all done by the people

3. City can do whatever a city wants to do

II. Forms of city government - What kind of government do cities have?

A. Mayor/Council Form = 1st kind

1. Traditional form of city govt. 

2. Council is legislative body and is involved in administration

3. Mayor is not a member of a council, but presides at meetings 

a. Votes only in a tie

b. Has a power of veto

4. Council approves all appointment of city officials

5. Basically council really runs the city

B. Strong Mayor form – a variance of mayor/council form

1. Mayor acts as an executive

a. Mayor is 1st among equals

2. Has a vote

3. Has the right to hire and fire

4. The mayor and council are involved in day to day and departments where as in commissioner you have more independent authority

5. Most commonly seen in the old, larger cities

a. More popular in the East

b. But LA, Houston, Topeka, Minneapolis has

6. Most predominant form in smaller cities

C. City Council/city Manager = 2nd kind

1. the manager being the administrative head, the council gets more involved in strategy and planning and manager carries out

2. council pretty much only does policy in contrast to being involved in all  minutae in A and B (mayor/council style)

D. Commission – 3rd type

1. Commissioner is the manager

2. Commission as a body is the legislative group

3. One of the commissioners is either appointed as mayor or is elected specifically as mayor

a. Portland has this

4. Commissioners are department heads, but appointment by the mayor (he can change at will with consent of commission)

a. Then the commissioners act as executives of their departments – they run on their own, the commission/council doesn’t meddle too much

5. So run as commissioner or mayor

6. The mayor can appoint commissioners

E. Anything Else

1. b/c of homerule you can decide to do anything else

2. back east they have some “town hall” style governments

a. mainly smaller communities

III. Counties

A. Subdivisions of the state

1. Counties were created to help the state administer the territory

2. Contrast that with cities that are focused on the local needs, give locale control over local needs

B. 1958 was OR county homerule amend. (cities 1906)

1. of OR’s 36 counties – 9 have home rule

2. prior to 1958 all OR counties were governed by state statute

3. since then 9 have decided to create their own charter

4. 27 only have powers that are set up in the state statute, the other 9 can have whatever structure they choose (ORS §202 is the statute)

C. the OR Const. says that if county has a charter it has the authority to act on matters of county concern

D. A very set out form of govt. under the statute and this is one reason some counties have made their own charter and gone to home rule

1. Have Elected officers:

a. Elected Sheriff

b. Elected assessor

c. Elected county treasurer

2. ***This led to some power struggles/control issue problems – officer beholden to voters, not other officials

3. If make a charter Now usually appointed so if don’t like what one of these doing then can pull them

E. Study showed OR has the most local control of any state in US

F. 24 counties have – “Board of Commissioners”

1. elected members of board are “commissioners”

G. have 12 less populated counties - governing body is called “County Court”
1. county court consists of 3 members

a. “the judge” = the Head

b. “commissioners” – others

H. some criticisms of county governments run by statute is that they can be highly political

IV. Special Districts (totally creatures of statute except one – Metropolitan service districts)

A. Before home rule counties were just extensions of the state
1. But there could be interests that cross county lines
B. Special districts are a form of government formed to take care of those local needs (not state really) that arise regionally

1. They are single purpose
C. E.g – who will give you fire protection if outside of city limits?
1. Could set up a fire district to provide fire services for an area
D. Sometimes the “single Purpose” districts can provide services at a lower cost = have less overhead than a city to do the same job:
1. However, As the city grows in geography the need for special districts goes down b/c the city picks up those services
2. It’s all a matter of economics though = is it more efficient for the city to do it or a special district
E. More than 30 types of special districts in the statute = meaning if you want to form some particular type then probably in there or can do it
V. Dillon’s Rule of municipal law

A. A Local Government or Municipality/Municpal corporations possess, and can exercise only these powers:

1. Power must be granted in express words, or:

2. Necessarily implied from those words expressed, or

3. Essential to accomplish declared objectives
B. The above 3 part concept is strictly construed historically
1. Cascade locks example case

2. Special District had ability to build and operate tramways, but had to relate to function as special district

3. A tramway for recreational purposes so tourists could get view was not in charter (single purpose idea) so couldn’t build

4. To overcome this, most home ruled cities or county (and Met. Serv. Dist.)  charters say that powers are to be liberally construed

a. Other (non-home ruled) entities are stuck with what is in the statute

5. In practice may have local govt. clients that want you to find that they have certain authority, but must remember that is strictly construed

C. **E.G – a port dist. is authorized to provide ferry service (vehicular) – that is the express grant = What would be implied in that?

1. Make sure there is no pollution going into water from the cars…

2. Have to build a dock

3. Maybe build a parking lot

D. Implication/corollary is that there is no inherent power in the local government (this statement does not apply to home rule though)

1. In home rule context

VI. Oregon Revised Statutes

A. Chapter 198 – Special District Generally

B. Chapter 221 – Organization and Government of Cities

VII. Limitations on local power

A. Federal laws and constitutional limitations exist

B. State statutes and constitutions also limit

C. **Be aware that there may be limitations beyond what may be expressly granted in a charter or legislation b/c of these statutes/constitutions

VIII. Inter-governmental agreements

A. Any municipality can contract with any other municipality to perform its functions/do something that it would do
1. E.g – Portland contracted with Multnomah Co. to have Portland provide police services for Multnomah Co. in the county
IX. Inter-governmental Entities

A. 2 or more municipalities can get together and can decide to do something together
1. e.g – South Fork Water Board – an entity created by the cities of OR city, West Linn, and ? they deposited water rights in entity and they all joined together rather than risk on own
2. ?
X. Public-Private partnerships

A. Public entity and private entity enter into relationship to do something that would benefit the public
B. Maybe something that both independently don’t want to risk and so if join together will share in risks and rewards
1. E.g – convention center hotel in PDX
C. Can be very handy
1. Could piggy back on public bid
****Remember Chapter 190 of ORS it is good for your practice*****
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5th, 6th, and 7th topics = Cities, Counties, and Special Districts continued + Topic 8 = Elections

Cases for 5th-7th topics

XI. City of Maywood Park v. State Hwy Commission ()-routing of I-205

A. Facts

1. Part of 205 to go through PDX and part in Multnomah County

2. Went through the proceedings/hearings for building federal hwy

3. In middle of this there was a petition to incorporate the city of Maywood Park

4. Election was held and approved so city of Maywood would be incorporated

5. Following election, the governing body went to court to prevent construction of 205 through newly incorporated area b/c would cut off certain roads etc.

a. They said they had not been consulted etc. 

b. Need to deal with newly incorporated city now

B. Rule: where 2 authoritative bodies (municipalities) have concurrent powers/jurisdiction (both are allowed to act), the first one to act has jurisdiction
1. b/c Multnomah acted first they had jurisd. so Maywood did not need to be consulted and go through whole process 

C. a little different than in Grant case where if a matter of substantive regulatory matter then the state would trump the city

XII. Mid-County Future alternatives Cmtee v. Portland Metropolitan area local Govt. Boundary Commission I (OR, 1987) – city annexation = “Triple Majority annexation” - invalid

A. Facts

1. Residents of territory to be annexed by municipality sought judicial review of boundary commission’s approval of proposed annexation

B. Triple Majority Annexation 

1. A vote of the people

a. Other ways to do though – can have legislative annexation

C. Triple majority concept said that if have consent of:  (requires 3 things)

1. More than ½ owners of land

2. Who Owned more than ½ property

3. More than ½ assessed value

Then don’t need an actual election, you have consent – Court said NO
D. Issue: if you are not a property owner, but live there and there is annexation then there will be increases in services necessary etc. and then you will be forced to pay higher taxes/fees even though you didn’t really get an actual vote

1. Land owners did not have to be resident, could be absentee land owner
E. Court said

1. That there is no (inherent?) right to vote in 

2. But once the legislature has created a right to vote then all must have equal power to vote and so the triple majority rule is invalid

3. It granted landowners in the affected territory a privilege not granted to non-landowners residing in the territory

XIII. Mid-County Future Alternatives committee v. City of Portland (1989) – annexation statute permitting minor boundary statutes
A. Legislature created a new way of annexing property

B. Hold: annexation statute that allows minor boundary changes with boundary commission’s approval did not violate equal privileges and immunities requirement of OR Const. or equal protection clause of US Const.

C. “Double Majority rule” created after this case

1. Majority of voters in area and,

2. Majority of owners of majority of the land

XIV. Donaldson v. lane County Local Govt. Boundary Commission (1988)

A. Residents of unincorporated area filed petitions for review of orders of the Local Govt. Boundary Commission

B. General rule is that Cannot annex land that is already in a city and the people within area said they had a proposed city so couldn’t be annexed

C. But the proposed city had only filed a request to circulate petitions

D. Court Held: an area only becomes a proposed city when “those seeking incorporation have filed with the county court a petition containing the proper number of verified signatures and the other materials necessary to trigger the county court’s responsibility to file the petitions with the commission.”

XV. Hussey v. City of Portland (1995)

A. Facts

1. Hussey and other neighbors are homeowners residing in an areas of East Multnomah county outside of city of Portland called “mid-county who are required to connect to the city sewer system

a. Federal order to do this

b. But since resident outside of Portland so city can’t get any tax goodie here

2. Very expensive to bring out sewer lines and individuals cannot afford

3. Portland says we will greatly reduce (maybe only charge $3000 per house to hook up) if you agree to be annexed and become part of city

a. This would bring tax goodies with it too

B. Hussey claims this is improper b/c consent for all practical purposes is voting

1. And need to be treated all the same when ever a voting law

C. Court held: that 

1. The “consents” are like votes

2. Said there is no constitutional right to vote, but once you allow a vote on a matter then all of the voting protections apply (like case above)

3. Portland’s ordinance is an unconsti. Infringement on the fundamental right to vote

4. Portland could give everyone the subsidy price as an inducement to vote for annexation, but had chosen not to do so

Elections – 8th Topic

I. Elections in General

A. Why do we have elections:

1. Create Municipality – that is how Municipalities are created

2. Elect governing body 

3. Incur indebtedness– general obligation

4. If you want to tax beyond the Constitutional limit

B. Procedure to call an election:

1. Determine geographic area that election will encompass

2. Then get petitions with required number of signatures from people

3. Submit to court, and if enough signatures then court will order an election

2nd way to call an election:

4. have local body call an election

C. Next, Must have jurisdiction over the electorate:

1. Need proper procedure and notice (

2. Think North Irrigation Dist. case
II. In Re Board of Directors of North Unit of Irrigation Dist., Gard v. Peck (1919)

A. Facts

1. Have statutory requirements of how to go about

a. Must publish election - that went OK

2. Statute also said Must post notice at least 15 days before election

a. Means 15 full days so exclude the day you post and the day the event is supposed to happen b/c are not “full” days (and must be consecutive days) – note difference with Hill case below
b. So if posted on the 14th the earliest could hold was on the 30th

3. But in this case  did not, was short

B. Court held the election invalid

1. Jurisdictional pre-requisite is that notice must be given for the required length of time, and didn’t do this in this case

III. Witham v. Mc Nutt (1949)

A. Statute required that you must post notice in 4 public places throughout the district

1. In this case, one of the postings was outside the area (close though)

2. Location was improper

B. Court looked at other states (survey) and came up with 6 ways of doing:

1. Strict compliance – have to have exact compliance or election is void

2. Strict compliance, but Ok if no possibility of different result

a. So if 100 eligible voters and vote was 60-15 it is OK b/c wouldn’t change anything if other 25 voted

3. Substantial compliance – if reasonably probable that the outcome would not be affected

a. OR follows this as does most states

b. Courts are hesitant to override an election b/c in an election the voters express their views

4. Substantial compliance – but evidence shows that didn’t effect outcome

5. Substantial compliance – but all you need is good faith

C. **Held that in OR will follow #3 = substantial compliance if reasonably probable that outcome was not be affected

D. Found a distinction from North Unit – in that the notice that was given was not for the proper length of time, but in Witham the proper length of time was given, but error in form of notice

1. Did not overrule 

E. **Rule from two cases – notice for an election must be given for the proper amount of time, and if it has been, but there was an error in posting or something similar, if you can show:

1.  substantial compliance and 

2. outcome not affected, = the vote will be upheld

IV. Beardsley v. Hill – how you count time for posting notice or answering pleadings, filing appeal etc.

A. 15 days,  - How to figure out length of posting requirements
1. exclude date of precipitating event
a. if file on 1st, don’t count that day (the day of the precipitating event, start to count on 2nd

2. include the last day, unless the last day is a legal holiday or Sunday
a. **note difference from Irrigation case where said “15 full days” so didn’t include the last day b/c would not be a full day in that case**

3. if says “must file “within” 10 days, better take action by 10th day as well

V. Who can vote in an election?

A. The OR constit. isn’t very highly regarded nationally and one reason is that There are a lot of unconstit. Provisions in the OR constit.

1. Art. 2 §1 talks about elections – 18 yrs. Or older and has resided in the state in the 6 months proceeding the election

B. States can only have a reasonable administrative period of residency for local elections 

1. 30 days has been held to be OK before

C. for state elections in OR – the rule now 18 years old and 21 days – the 6 months is not OK
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VI. PeterKort  and Co. v. East Washington county zoning dist. (1957) - ? bonds

A. Facts

1. An attempt to create a special zoning district in eastern part of county

2. The law said in order to do this need at least 10 residents and submit to court

3. Statute says that Measure will be submitted to the property owners - whether to create the district or not

4. Peterkort didn’t want dist. b/c they owned property and didn’t want it zoned

B. Peterkort argued that:

1. The constit. Allowed the legislature to restrict the right to vote when dealing with issuing bonds or levying taxes to taxpayers, but this was not the case here so shouldn’t apply

2. But (s argued that once the district created it will be able to ????? 

C. Court said no – it is one thing to vote for or against a tax, quite another thing to vote for or against the creation of municipal or quasi-municipal corporations having power to levy a tax

1. If (’s view upheld, anytime you created a municipality you could look to this section and limit the election to land freeholders

D. This case referred to ???

1. Irrigation districts are able to levy

2. Argued that since only property owners will be affected by the creation of an irrigation district they thought OK to limit election to property owners
E. So view in 1957 was that it was OK to limit the election to certain people if they are the only ones to be effected by the creation of xyz district

1. Note from study - So  very hard to legitimately restrict elections to a certain group b/c hard to show that they will be the ONLY ONES affected

VII. Cipriano v. city of Houma (1969) – revenue bonds – can’t limit vote to property holders

A. Facts

1. Class action was brought by resident of city to enjoin city and others from issuing utility revenue bonds.

2. Property owners only could vote for the issuance of revenue bonds
3. Revenue bonds are not paid from taxpayer so why are they separating it?

B. Types of bonds to remember

1. Gen. Oblig. bonds – unlimited property tax

2. Revenue bonds – revenue stream

C. ( Argument that landowners have a separate pecuniary interest more so than non-landowner affected by utility district

1. If utility system goes to pot the landowner’s property values will go down

D. Court found this violated equal protection clause

1. Statute thrown out

VIII. City of Phoenix, AZ v. Emily Kolodziejski (US, 1970) = GO bonds 4-1-3 decision – can’t limit vote to real property owners

A. Facts

1. Action by city resident, who was otherwise qualified to vote in election to approve issuance of general obligation bonds, but who owned no real property, challenging constitutionality of restriction of franchise to owners of real property and attacking validity of election approving issuance of bonds

2. Phoenix GO bonds, city was holding election to authorize the issuance of GO bonds

3. AZ Const. provided that only property owners could vote on issuance of GO bonds

a. that Again a state statute limited the right to vote to property owners

B. **Court held this was not consitit. = everyone should have a right to vote on it – reasoning similar to LA case

1. All residents of Phoenix, property and non-property owners are interested in this

2. All residents of Phoenix will be effected by issuance of GO bonds 

3. Other revenues, besides ? property tax are available, 

4. Whether a land owner or not, a local resident will be affected by the health of the local economy

5. If a renter, there are costs that will be passed on to renters by landlord so don’t have to own property to be effected

C. Significant minority:

1. This is a rational public policy, should not 

D. Point – today, will be very difficult to limit an election to just property owners

IX. Gordon v Lance (US, 1971) - 1 person, 1 vote idea – requiring a supermajority is OK
A. Facts

1. There was a West VA statute can’t increase taxes or bond measures that would increase indebtedness without 60% approval (supermajority)

B. This is OK, not-unconstit.

C. Court reasoning:

1. Surveyed case law and said that Cipriano stood for proposition that someone could not be denied access to the ballot b/c of some “extraneous conditions” such as:

a. Race

b. ?

c. Tax status

2. Court said here that not denying someone right to vote, just that once vote, need to have 60% majority to prevail

3. Nothing in our history/culture etc. that requires the majority should always prevail on every issue – 

a. in fact US Const. provides some instances where majority not enough – like impeachment, ?

D. so in W. VA have a 60% requirement and WA state has a 60% requirement for issuance of GO bonds as well

1. **OR has a “double majority” requirement, EXCEPT Nov. election even number years

a. So much not only get 50% or more , but at least 50% of eligible voters must vote in the election

b. Kind of a worthless exemption b/c of the exception (falls on federal election years)

c. If odd number years and are opposed to a measure, it may be better not to vote, b/c if don’t get reach the 50% of eligible voters then election is void

2. The OR legislature has a 3/5 majority rule for them to raise taxes

X. Handouts

A. What can/can’t a public official/employee etc. do? – (Folded one)

1. Both Cannot use public funds to take a position on a measure = there will be people in favor and opposed so why used public funds to promote or not

2. Differentiates betwn public employee and public officials

B. Public employees:

1. A public employee can’t be forced to type out a speech for a public official who is going to use it to speak at Rotary meeting for example 

2. Employee can where buttons, give your political views, 

3. on your own off duty time can send letter to editors, advocate, etc.

4. Can prepare and distribute impartial written material on public time

C. Elected officials/Public Officials

1. Can advocate a political position at any time

2. Cannot request a public employee- whether on or off duty – to perform any political activity

a. A request made by a position in a position of supervisor is viewed as a command for purposes of this election law

3. Cannot Have an opinion piece published in a jurisdiction’s newsletter or other publication produced or distributed by public employees if running for office

D. Key to understand is that a public employee cannot spend public money to advocate a political position

XI. “Chapter V – Offices and Officers” handout
A. guy was rude to polling worker

1. he was running for council

2. on registration he had business address and not home address

3. the lady decided to follow up

B. section 19 – to hold office, must have resided in city for 1 year prior to election

C. section 30

D. section 35 – vacancies in office

1. important …”upon the failure of the person elected or appointed to an office to qualify therefore on or before the day his term of his office commences…”

E. ORS 247.121 – Required registration information, retention of registration cards

1. “Each person who requests registration shall supply the following information;

a. full name and signature

b. Mailing address, residence address or any other necessary information definitely locating the residence of the person

F. Profs firm looked at this and they recommended that they go to the next guy on the ballot

1. But could be strong arguments for holding a new election

2. The majority of the voters votes were basically thrown out then

Topics 9 and 10- Public Meetings and Public Records

I. General (from cheat sheet)

A. Right to attend – in general, in a public meeting the public has a right to attend

B. **exam - Main intent of the Public Meetings Law – Key is to give the public an opportunity to hear the public’s business

1. Exam notes = **how much detail? = Not so concerned about detail, concerned about issue recognition

2. Need to know what a definition of a meeting is generally (will differ from jurisdiction to jurisdiction
C. What is a “public meeting?”  Ask these questions:

1. Who is covered by the Act - generally a “public body” if has:

a. 2 or more members (law does not apply if only 1 member)

b. Next ask if it is a public body? Examples are:

i. The state, a county, a city, a regional council, a district, a municipal or public corporation

c. has the authority to make decisions for –or- make a recommendation to a public body (including itself)  on policy or administration

d. a quorum required to make that decision or to deliberate

e. is the body meeting to: (mere opportunity to do these satisfies, does not matter if members actually did this)

i. make that decision

ii. deliberate toward that decision, or

iii. gather information upon which to make that decision or to deliberate toward that decision

2. if meet all of these above reqs. then it is subject to the public meetings law

3. First 3 are threshold questions: Does Public Meetings Law apply generally to this body?

4. Last 2 are specific questions: Does Public Meetings Law apply specifically to this meeting?
5. Exception: thing to note

a. E.g – if city of Wilsonville had 5 people together and are members of council it is a public meeting and if don’t allow can be fined

b. If just get together and have a social hour – it could still be subject to Public meetings law if have a quoroum

c. Special problem - Gets interesting if have a 3 person body – if 2 are in an elevator it might be subject to the law (a bit of a joke made over this) = 2 can talk without invoking public meeting laws

6. Also have a notice requirement – see below

a. Regular notice

b. Special meeting notice

c. Emergency

7. “Executive Session” – portions of meetings that are not open to the public (but are still subject to public meetings laws)

a. a statutory exception to “public meetings law

b. Specific exemptions include: ” – with purpose to protect other’s privacy or financial interests

i. Labor negotiations

ii. Disciplinary proceedings of a public employee

iii. Consultation regarding litigation

iv. There are exemptions from disclosure of public records

c. most interested for us is exception involving current litigation or litigation likely to be filed = can exclude the public from these

d. BUT even though the public is excluded, the media is not = THE MEDIA CAN ATTEND ALL EXECUTIVE SESSIONS

e. They can’t report from in there, but if say something outside of meeting the media can report (if come out and they say, Oh I wanted to ask you about xyz and you answer they can report it

f. If they do report something from executive session then you can exclude that reporter from future meetings:

i. News org. Can appoint a new reporter though

g. Can’t take any final action during an exec. Session – only to discuss matters for someone’s privacy or financial interest

h. Can be no decisions in Exec. Session – all final decsison must take place in an open meeting

March 3, 2006 (makeup class)

Stuff Not my format = From Sean
Public Meetings & Records

D. Notice – basically 3 types:

1. Regular notice – (weekly meetings) state says “proper notice for a regular meeting is notice that is reasonably calculated to give actual notice to interested persons” (note – a home rule entity may have their own notice rules, usually, also indicated by state statute)

a. Typically the council will notify the media

b. Post a notice on the bulletin board

c. Publish an agenda a week or so before

d. None of these 3 above are required, only must be reasonably calculated

2. Special meeting notice – statute requires 24 hour notice (special issue mtgs)

3. Emergency – “notice is as appropriate”

a. In many cases there may not be notice

b. Flood in Lake Oswego example

4. Executive session – whether a regular, special, or emergency, if there will be an executive session piece then need to let public know what that will cover and when it will be

5. Primary objective is to notify the public and invite there attendance

a. The public has the right to attend, but not participate

b. Can unobtrusively record public meetings if you choose

c. Minutes are required to be prepared so there is a record of what was discussed

E. Location for holding public meetings

1. cannot hold a meeting in a place that discriminates

a. can’t hold in a tavern for example b/c discriminates based on age

2. likewise can’t hold in a place that is not handicapped accessible

3. What if Public Meetings Law Violated? - a decision could be voided if someone challenges when a decision made in improper location

a. but typically a meeting would be called again and then would take the same action 

4. can’t hold the meeting beyond geographical boundaries that the body has jurisdiction

F. in 2001 and 2003 Public meetings law changed that allowed more exemptions – ie – discussing safety of building area etc. b/c of 9/11

G. Exemptions

1. no public notice required b/c public not allowed to attend

II. OR Assoc. of Classified Employees et al and Trott v. Salem-Keizer School District 24J  = 
School district’s meetings w/o proper notice – Needed “actual emergency” to avoid notice requirements.

A. facts

1. Because of budget problem, agenda changed & union meeting pushed up

2. 24 hours notice required for emergency & minutes must describe the emergency
3. public meetings where a couple things going on at the same time

a. primary one is labor issues and negotiations

b. another union trying to get recognized

4. the board of directors going to consider a collective bargaining petition by employees

5. at the same time as this a competing union that wants to be recognized

6. the board came to agreement with current union

7. notice given for meeting at noon on 10/8 and the other union had planned on the time and taken steps to fit into that schedule

8. found out had a tax crisis and had to notify the county assessor by 2pm on 10/8 about something

9. director said – why don’t we talk about the tax issue at noon and do union at 7:30

10. to make sure we have enough time we’ll call another meeting at 10/8/87 at 7:30 am and have an emergency meeting to discuss the union K and then the financial crisis we’ll discuss at noon

a. odd b/c real emergency was financial crisis

11. other union sued saying not a proper meeting b/c of notice reqs.

B. district said 4 reasons why the meeting an emergency:

1. there was an intervening emergency on another subject preempting the previously noticed meeting time (weird b/c why not do that first then)

2. failure to act promptly on the agreement  after OSEA’s membership had approved it, might have resulted in an unfair labor practices complaint by OSEA

3.  payroll adjustments had to be made to provide benefits under the new agreement before employees would be paid on Oct. 30th

4. the meeting had to be planned to accommodate the schedule of the board members

C. Court held that unfair labor practice = should have switched the meetings to have true emergency for the tax issue and had the 

1. Actual emergency re: levy & budget problems does not justify non-noticed meeting re: collective bargaining

2. A promise to union to present agreement to board as soon as possible does not allow circumvention of public meetings law

3. The need to make payroll adjustments is not sufficient when a later scheduled meeting would have met that need

4. Personal convenience of board members is not sufficient emergency.

D. What remedy?  New meeting & invalidate the agreement with union.

III. Oregonian Publishing company et al v. OR State board of Parole (1989) – re exception to the public meetings law  - that excludes media

“Deliberations” are not the same as “meetings” = Gathering information upon which to deliberate – cannot exclude press
A. Facts

1. Two scheduled meetings to hear the parole applications of two inmates

2. (ORS 192.690 exempts “deliberations” of board of parole from open meeting reqs. – not all meetings.  
3. there was a parole hearing  - 2 meetings to hear the parole applications of 2 inmates

a. an investigatory meeting/gathering info

2. Oregonian argued that this is not “deliberations” – it is just info gathering and we should be allowed to attend
B. Held – court agreed with Oregonian -Info gathering is not “deliberation” therefore is subject to open meeting reqs.

C. Rule: if just gathering information and not real deliberations then the public can attend

1. the public has the right to know the public’s business

D. **-Analyze coverage of open meetings act broadly & exemptions narrowly
IV. Public Records

A. Presumption of disclosure - basic premise that every person has the right to inspect any public record of any body, unless exempt

1. Whose and what type of interest are what’s important here for exemptions

B. Exceptions to discloser in statute – basically focused on privacy rights again

C. “public record” Defined as – “any writing” (liberally construed) containing information relating to conduct of the public’s business 

1. can be prepared, owned, used, by public body regardless of physical characteristics

a. photos, tapes, writing etc. – can be any of these

b. once kept by the public body it is a public record and anyone can get it

2. Do NOT LEAVE IN PUBLIC FILE - suggestions for practice: if have financial statements - go in and discuss docs with staff person and take out with you

D. Limiting Factors/Restrictions:

1. person seeking the record has to pay the cost of obtaining it

a. cannot exceed the actual cost that is incurred by the municipality (can include staff time though)

b. cant be a money making operation

2. Balance public’s right against privacy rights in document – burden is on the person wanting privacy (person who is the subject of the record)

3. burden of proof is on municipality that some doc. Should not be disclosed
4. Exempt records - e.g. of something that doesn’t have to be:

a. “records of a public body pertaining to litigation” was interpreted by the court

b. if the complaint has been filed or if could reasonably anticipate that will become part of litigation = more of an atty.-client type of exemption

c. licensing test questions, if to be used again

d. Investigatory data re civil rights investigations

e. Medial or personnel information

5. Must have a “lawful purpose” – can’t get license plate info and then stock someone
6. e.g – let’s say that has to do with police action and after reviewing the facts you expect there will be litigation

a. if someone asks for the police report, you can’t deny b/c does not directly relate to litigation it is a public document

b. however, if there was a follow up memo relating to the police report and what happened it would not be a public record, it 

E. Procedurally –local level – what if you have a client who wants a public record

1. step 1 you ask custodian for it, 

2. but you are denied you can make a petition to get the doc. To the district atty.

3. within 7 days of receiving petition the district atty. has to approve and turn over or deny your application

a. if dist. atty. does not respond within 7 days it is deemed a denial

4. then City or municipality has 7 days to turn over doc. or seek an injunction

5. so within 14 days should either have your docs or being seeing the circuit court judge

F. State Record - Procedurally State level – do the same basic things as above only with atty. general of the state
V. MacEwan v. Holm (1961) – says don’t need a statute, there is a common law right to public records (no statute necessary)

A. facts

1. ( seeking information regarding nuclear radiation sources - Radiation data collected by board in course of study of problem = “public records” – re public inspections
2. had data on radioactive substances in air and water, but could only be obtained through written request

3. was continually denied saying that he did not have the expertise to interpret this data

4. at the time the statute said you have the right to inspect, but must be for a lawful purpose

5. ???the information had to be received in confidence

6. some things not subject to inspection

a. documentation of minutes of grand jury are not subject to inspection

7. can’t interfere with the business of govt’ – a balancing test again of rights of citizens vs. ability of govt. to operate without intereference

1. court held – that the ( should get records, was for a lawful purpose

2. was a legitimate concern of π

3. Writing coming into public official’s hands for their jobs should generally be publicly available.

a. No need to show special interest by public. No need to show special expertise.

b. Gathered data for study by public official = public record

4. Only express limitation in statute can limit public’s access to records – no implied limits

5. Govt should be subject to independent review

B. Exceptions – sometimes good reasons (privacy, statutory prohibition, info given in confidence, public safety, etc.) to restrict access + public right to inspect cannot be exercised to unreasonably interfere w/business of govt.

C. Dissent –

1. Documents which are merely part of preliminary steps to ultimate action should become public only in the discretion of the particular agency – ie. Data collected is not a public record or writing.

2. Public’s “right to know” should be limited if:

a. Information received in confidence

b. Disclosure contrary to best interests of state ( MacEwan not qualified to interpret radiation data, so his possession of data would lead to panic)

VI. KOIN TV v. Olsen (1985) – court exhibits are not public records
A. facts

1. Bhagwan, religious leader, subpoened to come to court and he refused

2. Lawyers agreed to videotape the testimony, lawyers on phone and ask

3. Video tape brought to Portland and shown to jury

4. KOIN wanted to show the tape so sued the judge Olsen saying that he had custody of evidence from 1st trial

5. Judge presiding over trial is not the custodian of exhibits received at trial – County Clerk or Court administrator is custodian
B. OR SC said they don’t agree that the judge was the proper (, but wanted to hear the case so overlooked that

C. Issue: Are in fact court records, public records, under the public records law, and if so, should they be able to be copied

1. Some discussion of common law  - question became whether there is a common law right to copy an exhibit as opposed to examine it

D. Holding: 

1. Mandamus not appropriate because public record law required petition to attorney general, if custodian fails to provide copies (Other legal remedies not exhausted)

2. Also, Public records law probably does not apply to court exhibits (not public records under statute)

3. Common Law right of access - C/L right – Right to copy exhibits subject to court’s discretion – Supreme Court needs abuse of discretion to issue mandamus, and none here.
E. Reasoning; 5 reasons judge gave for ruling:

1. There is not statutory right to copying Not really evidence – playing video tape of deposition at trial is like reading a deposition into the record. The tape should have been returned to Δ, not retained by court.

2. Prior agreement – court agreed to keep video from public

3. Exhibit is private property. Exhibit owned by Δ.

4. Chilling effect in trials.  People will avoid introduction of sensitive confidential exhibits.

5. No statutory right to copy exhibits

F. Constitution – Right to attend trials by public & press does not extend to copying video tapes that are exhibits in those trials.

VII. State vs. the OR state bar (not in readings)

A. facts

1. an atty who had disciplinary proceedings filed against him

2. he asked that the state bar disclose its records and they denied, ascertaining that

a. they are exempt and 

b. they are not even a state body/agency so the rules regarding disclosure were different

B. court held

1. they are a state agency

2. by allowing the bar claim ???? violates separation of powers

3. ??mumbled

4. the bar did not show that a request for documents could not have been made by someone else in public so why can’t this atty. get the records

VIII. Portland v. Rice case 

A. facts

1. internal investigations unit, where someone complained about how the police conducted an investigation

2. made a claim to internal affairs unit and they said it had no basis

3. no disciplinary proceedings initiated

4. so member of public said they wanted a copy of the report

5. city argued this is a disciplinary action and those docs are exempt from disclosure


B. Held: No these are not 

1. There was an investigation and that invest. said there was no problem here so no disc.

2. Was not a discipl. Proceedings so not a discip. Action

C. Rule: in public records scenario and a personnel matter and no personnel discip. Action taken, then the public has the right to those records

D. Side question: about balancing test and the way courts do this and when

1. If statute is clear then the court can’t go so much into the balancing test

2. If no statute then can and also have common law principles

E. defintion of “a person” under the public records act – does not include the federal govt. it includes natural people

1. so if they want they seek in name of individual
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Topic 11th – 13 – Financing Operations, Local Budget Law, Taxation

I. Financing Operations (revenues)  - Not financing Capital Improvements – special projects (usually involves borrowing) different topic)



**Operations = ongoing expenses (usually involves current revenues)

A. Budget Law applies – (important to keep in mind) – must have a balanced budget = can’t deficit spend

1. Applies to all local governments – with some exceptions

a. E.g. – hospital facility board – it is a municipality, but sole function is as a conduit to ? bonds?

b. But ???

2. Home Rule/Charter – a chartered entity has unrestricted authority to determine what kind of tax or revenue source it wants to raise

a. Maybe a restriction on lottery if state limits who can do that

3. Can only spend what you have on hand or ?

4. Budget law Requires you to go through a uniform process before you spend any money

a. A fiscal year if FY 7/1-6/30

b. Note - If you expend any public funds without complying with budget law you are personally liable

c. The state may be required to without any budget sharing if you are not compliant as well (things like cigarette taxes, etc.)

5. Requires public participation:

a. through public hearings

b. also requires that public be on actual budget committee

i. local citizens on commtt.

6. then go through process and then local municipality will approve budget

7. supplemental budget - the is a process for 

a. if exceeds a change in amount by more than 10% of the amount of the fund then need to have a public hearing

b. if less then can have body do formal resolution

8. **there are constitutional limits however**

a. local option tax

b. measure 5 and 50

B. Budget Cycle

1. Budget committee (members of public on committee w/ public officials) drafts budget

2. Hearings w/ public comment

3. Committee adopts budget for recommendation to governing body.

- Governing body then goes through same three steps, except finalizing budget in last step.

NO authority to spend $ w/o an approved, balanced budget. 

C. To Balanced Budget process

1. 1st figure out what your beginning balance is

2. - estimate your expenses and subtract those

3. + add to that what you revenues are expected to be

a. revenues can be fees other taxes

4. then see amount needed to balance the budget

a. mainly from property taxes – so adjust that up or down, but remember must be within state and federal constitutional limits

b. if are over, have to go back and rework the budget

c. there are federal taxation limits in regards to equal protection and commerce clause consideration

5. (Property Tax Levy)/ assessed value of all property in geographical boundaries = tax rate (usually expressed by $/$1,000 assessed value)

D. If budget does not balance you can:

1. increase revenues – increase fees

2. decrease expenditures

3. local option tax (Also called Serial Levy) – voter approved increase in property taxes to specific purpose – may be limited in time (5 years in OR) may go beyond Constitutional/Statutory limits.
E. note – the state has not added to the property taxes in years

1. the state’s primary source is an income tax (individual and resident Corporations)

2. excise tax (non-resident corps)

F. note - OR has put all kinds of limitations to keep taxes down (rogue state in this sense) we are on biennium

1. Kicker – says that anytime the income tax receipts increase by more than 2% over the estimate then the excess is returned (either to corporations or indiv.)

2. This year state has $175 million deficit

3. $461 million rebate (~$205 million to corporations)

4. state has no rainy day fund

to me this is F’ing stupid
G. 
Generally 3 types of taxes:

1. Tax on income – personal or corporate, Corporate Excise taxes (an income tax which affects non-resident corporations, Wage taxes

2. Tax on wealth - property tax = Ad valorem tax (according to value)

3. Tax on the transfer of wealth – sales tax

Home Rule

State interest is paramount in social, economic, or regulatory issues – La Grande
Local Gov’t has unfettered right to decide structure of taxes.
H. note that about 1/2 of real property in OR is not subject to tax

1. have exemption for ??

II. Horner’s Market case - 2 OR App. 288 (1970)

A. Holding: it was universally recognized that municipal corporations can levy taxes and select the type of taxes they will levy

B. But now have LaGrande case that limits this – see case = State interest is paramount in social, economic, or regulatory issues

III. ??Limitations on Taxation? (unsure of title)

A. measure 5 – 1991 – separated governments into 2 types and created limits for those types

1. School - 1st was schools – cannot impose a tax for schools the exceeds $5 per $1000 of accessed value = basically .05%

a. Was phased in $15($12.50($10.00($7.50

b. Idea was to shift the burden to fund education from local level to state
2. Other than schools (city, county, special districts) ( $10 per $1000 of AV = 1%

3. These limits apply on a property by property basis

a. The test was each individual property component, not average or anything like 

b. Assessor had to look at each individual property to make sure the limits weren’t exceeded

c. E.g – of 2 properties across the school district lines paying different amounts

4. “compression” – if over – then need to do pro-rata take down each levy (park dist., county, port dist., library) so total is within the $10 per $1000 limit 

5. some governments, other than schools could levy more b/c they are not in compression

a. typically the city – would levy an amount and give it to the schools

6. this has brought some uniform/equalization of funding if education throughout the state

7. in urban areas where there is a high accessed value, even if a lot of services, so they could help out schools a bit and may not have this in outlying areas

8. Beaverton school district might have a different property tax imposed

B. Measure 50 – 1997 – Limit on rate changes - If could bump up assessed values could raise more money for schools etc. so this caused a problem for some so measure 50 approved

1. This measure converted OR from a levy system to a rate system
a. Taxes were converted to a permanent rate

2. took assessed value and fixed it at 90% of 1995-1996 assessed value (reduced from the get go)

3. then limited assessed value growth to 3% per year – the rate cannot change 

C. Local Option Tax allowed (initially couldn’t apply to school, but was changed)
- imposed on real market value
1. Can impose up to 5 years for operations

2. Can impose 10 years for capital/improvements 
3. Must have voter approval and double majority (majority of vote and more than 50% of voters must vote in the electon – not on the measure), 

a. except November of the even numbered years you do not need

4. Originally all schools were getting money equally, but after local option taxes, some schools get more than others

D. Some things are not included in “assessed value”

1. New improvements

E. some taxes are excluded from the limitation:

1. bonded indebtedness

F. remember each measure is a separate test

G. things to come

1. when you sell general obligations bonds you ??

2. when you impose a tax you are subject to measure 50 limit

a. so operating tax limit is artificially lower

IV. Dept. of revenue v. County of Multnomah (1970) – first case that limited a home rule entity’s ability to levy a tax

A. Facts

1. A state law that passed that limited a counties ability to levy taxes within its base (levy system)

2. *Limited county from levying the full amount by subtracting the amount the county levied for public assistance b/c state going to pay for this now

3. Within this system there was a rolling 3-year average

4. Multnomah was a home rule county

5. Court realized will matter if it was a matter of paramount state concern or ??? concern

B. court said – state concern superceded the county
1. it only makes sense to allow the legislature to limit the amount paid since they were taking over the burden for this

2. it reduced the levy for a specific period in order to address a statewide concern 

3. enacted for the benefit of the whole state

V. Wood v. Dept. of Revenue (1988) – not in readings

A. facts

1. A lawyer that practiced in Portland, but lived in WA

2. If an OR resident you are entitled to a deduction for alimony payments

3. If worked in Vancouver, WA and OR – would only have to pay tax on income made in OR, not WA

4. Said that since you live in WA and ??? you are not entitled to a deduction

B. OR dept of revenue took position 

1. Only taxed OR source income so 

2. Your marital status has everything to do with the state you live in (WA) so should not have to deal with non OR marital relations

C. court: unconstit. Discrimination against non-residents to deduct their alimony from OR taxes and not non-residents to withhold from OR taxes

VI. Borg v. Dept. of Revenue (1989)

A. Facts

1. Wanted to tax federal retirement income, but not OR

2. But If you decided to tax one, you had to tax them all

B. interesting legislative debate on whether you decide to tax OR retirement as well or exempt both federal and OR

1. decided to exempt fed. as well

C. Rule: any taxing system has to be uniform, cannot discriminate against any type of person unless there is a rational basis for it
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Overview of last time

VII. Financing Operations

A. Local Budget Law

B. Taxation

1. Property tax limitations – 

a. Measure 5 and; 

b. Measure 50 = permanent fixed rate X assessed value (3% per year max increase) = taxes collected (unless make improvements to your property/put addition on house etc.)
2. Local Option (property) Tax

a. 5 yr. period– operations – voter approval

i. need double majority

b. What Local Option tax lets you do is try and access that difference between the Measure 50 rate of taxation (limits increase in value of property to no more than 3% per year) and what the real/actual market value is = what the tax rate would be at the actual property value level

3. Note – Shannon still thinks they go around every 7 years

C. Cases

1. Have to have uniformity of taxation under OR constitution, and 

2. ??

VIII.   Measure 5 and 50 and interaction with taxation/each other/financing overview

A. Have the Budget Law = must have a balanced budget 

1. Carry over balance from past year

2. +Estimated Revenue

3. -Estimated expenses

B. This total ( Property tax

C. Property tax (both calculations on property by property basis)

1. Measure 5 – limit on taxation

a. For schools - $5 / $1000 RMV (real market value)

b. Other gov’t entities - $10/$1000 RMV

2. Measure 50 – 3% per year maximum assessed value increase for tax rate limitation

a. Assessed Value increase only 3%/year

b. Permanent rate for each municipality

c. New improvements can change your assessed value though = upward more than 3% in a year

D. So they tax you on the assessed value with the 3% per year increase limitation and that cannot exceed the measure 5 number/calculation

E. For exam – know there are these limitations and no matter where you practice there are these limitations

1. Won’t ask you to explain the tax limitation on an individual piece of property

2. But may ask, if going to borrow money, what are the things that you need to consider in doing this

14th Topic – Financing Capital Improvements

I. Capital Improvemements – bricks and mortar kinds of things
A. sometimes govts. Need to buy something or fix something that is long term, not a one year type of thing

1. normally will borrow to fund operations – bad idea like not paying off credit card

2. for more long term

II. Ways to fund Capital Improvements: We want to finance capital improvements – so options are: 

A. Cash

B. Local Option tax (outside of meaure 5 limits, but within measure 50 limits)
1. Goes to voters: Ask the local voters to exceed the constitutional limits

a. Up to 5 years for operations, then vote on again or expires

b. Up to 10 years for capital improvements – vote to approve needs a double majority

2. It takes from the area in the graph from AV and RMV – between the measure 5 and 50 limits

3. Can go beyond measure 50 limits, but not measure 5 limits

C. Assessment Local Improvement – also known as LID

1. the philosophy is that the benefited property pays the cost of the improvement - “Specially benefited property”
2. example of sidewalk being redone on certain city blocks

a. Could assess property many different ways – by square foot or frontage feet, etc. 

i. This is a legislative determination, not normally reviewed by the courts, but must have a rational basis

3. pay in 10 days –or- ‘sign’ application to pay in installments ( 10 years (pay over 10+ years ( then issue Bancroft Bonds)

4. *note – if more than half of the property owners object, there is a 6 month window to challenge (hearing?)

The following = Interest Borrowing not subject to Fed income tax (the following methods for funding)

D. LID Bonds (in OR they are called Bancroft Bonds)

1. If don’t pay back money for the LID right away then issue Bancroft Bonds

2. limited tax Bonds – if assessment is paid in installments and not right away then you issue Bancroft Bonds
E. General obligation bonds – secure and 

1. Pledge of unlimited taxing authority against property- Subject to unlimited taxing authority of entity

a. You are pledging funds not property
2. *Not subject to any limits – Measure 5 or 50

a. Is the mot secure and economical type of financing from a governments standpoint

i. Least risky and since paying interest on risk – this has the lowest interest rate

3. Those that lend know they will get paid b/c of unlimited taxing authority

a. Payable from unlimited property taxes

4. Must have voter approval- Need double majority for this so can exceed the measure 50 limits

5. If get voter approval for general obligation bonds then not limited by  measure 5 and 50 limits

6. “Special fund doctrine” – see below, can use GO bonds for this

F. Revenue bonds – no voter approval necessary

1. not a pledge of unlimited taxing authority, rather they are a pledge of a revenue stream
a. I.e. – water, sewer

b. In essence using user fees to pay off indebtedness

2. No voter approval requirement, but see 3

3. However, there is a referendum right though

a. The local govt. issues notice of intent to issue these bonds, then

b. The local people have 60 days to collect signatures to get on ballot and vote on the issue instead, but if don’t, then no vote on whether or not to issue these types of bonds

4. No financing involved, but you charge in sufficient amount to cover the debt maintenance and operation of the facility

5. No limit on the amount of revenues that you raise = not limiting you rate increases to a certain amount

G. Tax Increment Financing (TIF or “urban renewal bonds”) for blighted areas

1. Funded from the increase in value in property

2. No vote of voters required when bonds are issued b/c not really raising a tax – even though the result later on will be an increase in taxes

3. This mechanism was developed to help eliminate blight within a local govt’

a. Ie – an infrastructure is going bad or buildings/structures decaying

b. Only way know money will be there is if there is a turn around in area that generates commerce and thus tax revenue

4. How do you go about funding to revitalize the area so jobs will increase etc.?

a. When Don’t have any cash

b. People don’t like taxes so no local option tax

c. Unless there is some assurance that things will turn around it will be hard for them to pay assessment price

5. Artificially Freeze the taxable value of the property at the point of implementation and so local governments/districts only get access to that amount of tax

6. The actual RMV (real market value) tax assessment (which is above where the artificially fixed value is) is used to improve the area

7. Once the urban renewal zone is done then local govt. gets updated tax revenue stream

8. Only cities and counties can do this

a. They see their potential for tax revenues are frozen so they don’t really like it

H. Tax Increment Financing (TIF) Process– When a city does this, they:

1. Have to create a plan for an urban renewal district and submit to all surrounding jurisdictions: counties, city, Park and Recre., Water, Fire/police districts so they can look at it, they don’t necessarily have to approve it

a. For the most part they can’t really stop it though in reality

2. Once district is approved then you freeze assessed value of the area - maybe for 25 years let’s say –

3.  Must have a termination date and can’t stop without paying off the debt for doing the improvements

4. When time up/debt paid then the urban renewal zone/program ends and then the assessed values for tax purposes go to their real current values

5. Let’s say in 25 years the areas assessed real market value goes from $1 million to $25 million – the increase in value is $24 million, but

6. Taxes attributable to that increase in value goes to pay off the money you borrowed to make those infrastructure improvements to prime the pump to get 

a. Meaning that the city, districts, etc. still only get the taxes that are payable on the original value of the properties when frozen – all the taxes attributable to the increase in value go to pay off the money used for urban renewal

7. The city and other districts are kind of ticked about this b/c they lose out on the tax revenue 

8. Once the indebtedness is paid off then you are obligated to terminate the urban renewal district and return the increased value to the city, all districts

9. So then area treated like new improvement and gets reassessed at current RMV and not subject to the 3% measure 50 cap over the years– afterwards in coming years may be, but not when have the big jump)

I. Leases – 2 kinds (exam - Prof. Shannon said don’t worry about – I think)

1. Operating lease – just leasing the equipment or property and paying for your use over time

a. Like leasing a car and then returning at end of lease

2. Capital lease – also known as “Financing lease” – an installment purchase
a. You are buying the entire asset and paying for it over time

b. Like land that at end of lease can purchase for $1

c. Reason for this fiction is that there are debt limits

3. Debt limits:

a. Need to look at charter and statutes

b. States and counties have constitutional debt limits

c. Lease was not considered borrowing and therefore not subject to debt limits and that is why is mechanism was created

d. People realized this and so debt limits were modified

e. Most charters now would have a definition of debt limit that would include long term leases

4. E.g – what if needed to build a prison

a. Don’t have cash to do it and the other types of capital improvements don’t really fit so maybe could lease

b. But there are debt limits in charter so only want to have to pay a huge amount at one time for a jail so use non appropriation clause;

5. “non appropriation clause” – (related to debt limits) if a 20 year lease and has a non appropriation clause, your debt is only for those items that you appropriate in that year

a. if after 6 years you no longer want to the jail then you don’t appropriate money and so don’t pay and the lessor gets to take the property back

6. “Non-substitution clause” - as the lender/lessor you don’t want this happening so you want this in the lease so that if the lessee walks away they can’t make a new lease for the same services with someone else

a. helps lock in the municipality to your (lessor’s) deal

7. Next level Prof. says - now let’s say we make it to year 6 and say we are going to appropriate and let’s say we go all the way to year 17 – if you walk away here you are walking away from a lot of built up equity

a. a financing lease so like when you pay over time and at last payment can purchase for $1

b. if walk away near end you would lose a lot of built up equity

c. in many jurisdictions the courts have nixed the non appropriations clause idea b/c not going to walk away from a lease near the end b/c the municipality would walk away from so much built up equity so say you must appropriate 

Martin vs. Oregon building authority is a good OR case (not assigned)

8. Next Level Prof. says – let’s say the principal amount is $20 million – it is going to be hard to find an investor that has $20 million that is going to build a building and then enter into a capital lease with you

a. Needs to find a better way to get an entity that has $20 million

b. The municipality might find people that would buy bonds to finance this

c. The municipality is making a payment under a lease, arguably it is a ??

d. Trustee - So sign a lease with a trustee who will act as an intermediary

i. The trustee says I will build building for you, and you make annual payments to me of X dollars

ii. Or I will find investors to fund the building and they will split payments

e. Want to spread the risk and have competition

f. So in reality the trustee ends up selling “certificates of participation” (exam extra credit maybe)
i. The minimum amount of issuance of these bonds is $5000

ii. As a result you will get a right to percentage of what the municipality is paying on lease payment

g. appropriations clause – if munic. Doesn’t make payment then the property belongs to the trustee and he/she can lease to someone else or sell

h. Risk is different in this scheme than with other bonds is all

J. Refunding Bonds – nothing other than refinancing (***Don’t worry about these for exam***)
1. 2 kinds of refunding bonds:

a. Current refunding bonds – 
i. Problem is that one a municipality issues bonds, the market calls for a 10 year “no call provision”

ii. The investor wants to know their return on this investment – so cannot pay them off early or refinance

b. Advance Refunding – can refinance a bond issue that you cannot pay off, right away

i. Ie. Bond A, interest rate 6%

1. By year 6, if the interest rate to issue a new bond is 4%, but are subject to the 10 year no-call provision, then municipality

c. Defeasence – when you put sufficient moneys in an irrevocable escrow you are defeasing that issue – so that issue is no longer a debt of the municipality

d. If have a bond issue you can’t pay off (b/c of 10 yr.) So sell bond issue b, pledge money and put in escrow, to pay debt

i. And now municipality gets 4% interest rate and save money

e. Like paying off one credit card with another that has a better interest rate

f. Remember if have $1million in outstanding debt on issue and want to do another bond at a lower rate will need to issue bond #2 for more than $1 million 

g. Purely an economic calculation - This only works if the economics work – there is statutory requirement that you must have a certain minimum amount of savings in order to do this – if weren’t saving, wouldn’t want to do it anyway

i. In times of rising interest rates this does not work, only works when they are declining or in a trough
K. ***To see what authority you have regarding issuing bonds, would look at:

1. Charter – be aware of charters

2. General law (statute)

L. Bond – Promissory Note – think of it as a debt obligation of the state/govt. – a debt instrument

Bond – more than 1 year

Note – 1 year or less
1. Financing agreement

2. Line of credit

3. Interest income payable on the debt of State or local govt. is exempt from federal income taxation

a. So if you own the debt of a local/state govt. and they pay you interest, the income is not subject to federal income tax

b. But you cannot demand the same/as high an interest rate you maybe would on a private business loan

i. E.g – taxable rate = 6%

ii. Tax exempt rate = 4%

M. Colby case is the mother of all assessment cases – he said assigned he said, but not for today

N. e.g of city building a city hall – see above

III. Statute – 

IV. Art.XI § 9 

A. Local government cannot lend its credit for assisting financing a private entity/company – but:

B. “special fund doctrine” – creative lawyers came up with

1. they thought was not a debt of local govt.

2. as long as no port or local government assets are pledged as repayment, the only amount comes from the local entity then it is not unconstitutional

3. port sells its bonds, gets money and 

a. then loans its money to the private entity

b. the private entity has to make payments to the local govt.

c. not debt of local govt.

4. historically these are known are “Industrial Development Revenue Bonds” = “IDRB”

5. Today – they are known are “Private Activity Bonds”

C. The Federal govt. is very interested in these b/c the feds don’t want all of the tax exemptions all over the place (to private parties)

1. Lewis and Clark has used these

2. OMSI and many hospitals

3. Note - The rules are very liberal with non-profit corporations
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14th Topic continued – Financing Capital Improvements

V. ORS 33.710 – “Validation Proceeding”

A. This will come up before or after ????? – usually after? ???

B. 4 stated situations where allowed to use this procedure:

1. Formation of municipality

2. Issuance of bonds

a. Go to the court and find out if things are OK

3. Levy a tax

a. If want to levy a tax and some part of tax levying procedure in question

4. A Contract, = whether executed or not

a. Can go before court and get determination for determination of validity of the transaction

C. Must give sufficient notice - Have 7 weeks 

1. All “interested persons” have a time period in which to come forward, if they do not, you can get a default judgment from the court

2. Have to prepare a brief for the court saying why your side is the way to go

3. Shannon has never heard of a judge going against a petition

4. Then when judge rules, it is effective against all “interested persons”

D. There is a special procedure for M5 and M50 matters

DETERMINATION OF LEGALITY OF MUNICIPAL CORPORATION ORGANIZATION AND ACTIONS

 

      33.710 Definitions; judicial examination to determine legality of any municipal corporation’s organization and actions. (1) As used in ORS 33.710 and 33.720, unless the context requires otherwise:

      (a) “Governing body” means the city council, board of commissioners, board of directors, county court or other managing board of a municipal corporation including a board managing a municipally owned public utility or a dock commission.

      (b) “Municipal corporation” means any county, city, port, school district, union high school district, community college district and all other public or quasi-public corporations including a municipal utility or dock commission operated by a separate board or commission.

      (2) The governing body may commence a proceeding in the circuit court of the county in which the municipal corporation or the greater part thereof is located, for the purpose of having a judicial examination and judgment of the court as to the regularity and legality of:
      (a) The proceedings in connection with the establishment or creation of the municipal corporation, including any action or proceedings proclaiming the creation of the municipal corporation or declaring the result of any election therein.

      (b) The proceedings of the governing body and of the municipal corporation providing for and authorizing the issue and sale of bonds of the municipal corporation, whether the bonds or any of them have or have not been sold or disposed of.

      (c) Any order of the governing body levying a tax.

      (d) The authorization of any contract and as to the validity of the contract, whether or not it has been executed.

      (e) Any decision of the governing body that raises novel or important legal issues that would be efficiently and effectively resolved by a proceeding before the decision becomes effective, when the decision will:

      (A) Require a significant expenditure of public funds;

      (B) Significantly affect the lives or businesses of a significant number of persons within the boundaries of the governing body; or

      (C) Indirectly impose a significant financial burden on the cost of conducting business within the boundaries of the governing body.

      (f) The authority of the governing body to enact any ordinance, resolution or regulation.

      (g) Any ordinance, resolution or regulation enacted by the governing body, including the constitutionality of the ordinance, resolution or regulation.

      (3) All proceedings of the municipal corporation may be judicially examined and determined in one special proceeding, or any part thereof may be separately examined and determined by the court.

      (4) Nothing in this section allows a governing body to have a judicial examination and judgment of the court without a justiciable controversy. [Amended by 1975 c.133 §1; 2003 c.548 §1]
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15th and 16th topics – Eminent Domain and Police Power

(A) Or Const. – Art. I, Sec. 18 – 

-Eminent Domain Artcle XI, Section 4-Eminent Domain

(B) US Const. – 5th Amend. – Eminent domain

(C) ORS:


- 223.005 to 223.105 – Eminent Domain


-Chapter 35 – Eminent Domain Procedure


- 390.605 to 390.770 – Beach Bill

(D) Cases

Eminent Domain (more of a practical approach and what are the procedures

I. General

A. Eminent domain vs. Condemnation

1. Eminent domain – is the inherent power of the sovereign to acquire private property for public use

2. Condemnation – is the procedural process used to effect eminent domain

C. Sources of power of eminent domain - **note this power can be transferred to a private entity = such as gas companies, water, etc. - *must be granted by statute to the private entity

1. Constitution 

2. Charter

3. Statutes

D. These groups have power of eminent domain:

1. state

2. cities

3. counties

4. special districts/local govts. – if in the governing statute = requires special enabling legislation under Dillon’s rule 

E. Dillon’s Rule note - 

F. Police Power – eminent domain is not a police power – he said know this – the legislature has police powers to implement

1. Regulatory structures to protect the public Health, Safety, Welfare

G. Factors/steps - Taking of private property must be for a “Public use”

1. Necessity ( legislative – legislative body looks at the necessity of it

2.  Public use ( Court = can argue whether or not something is really for “public use”  - the court looks at whether or not a ‘public use nexus’

a. School example: school was sliding and needed some land to shore up

i. Couldn’t argue in front of the judge whether there was necessity, but could argue whether it was public use or not

ii. Kelo case discussed - 

3. Just Compensation ( Jury = it is always a question of fact whether there was just compensation paid for the property

H. Measure 37 – in OR need to look at this

1.  Says that if you own property and it is rezoned, resulting in the properties value being diminished, then you are entitled to compensation, unless the local govt. decides not to enforce the zoning

a. if they choose not to enforce it then they don’t have to pay compensation

2. will be heavily litigated – b/c atty. general says that it only applies to owner of property at time of zoning, not when you transfer the property

a. so if transfer to a developer, then they are not allowed the measure 37

I.  Just compensation and Ways to figure Just compensation (just compensation= FMV of highest, best use)

1. FMV

a. Market Based approach

i. Often used for residential/private homes and real estate
b. Income approach Based – value is based upon how much income it can generate

i. Often used for businesses/commercial property

ii. It can be a 100 year old building, which has depreciated, but is collecting rents of X dollars and a new building nearby, that is collecing a similar X dollars, those buildings may be valued similarly

c. Cost approach – how much will it cost to replace

i. Least used

ii. *If have a unique piece of property may be used

iii. Usually for validation

2. Highest, Best Use – also comes into play

a. E.g- if had a high rise downtown for parking cars, you are not limited only to the income approach for example that is value of parking cars

b. Can look at other uses the property could be used for

3. Date of Valuation – the date of the eminent domain ‘cloud of govt. action’ commences or the date the govt. enters the property (b/c the date that people know about it, it will affect property values)

a. Interest accrues from the date of judgment or date of possession

b. “Quicktake process” – allows govt. to come in and start project while negotiating on compensation – 

i. you must deposit FMV with court though and

ii. the award will be accruing interest from the date you take possession

iii. *note – the jury award can be different from what was deposited by the govt. – the property owner is not entitled to account, just the award

4. Severance Damages - Fair Market Value + Severance Damages

a. E.g – of 100 acres of rural farmland and building an interchange

i. The price per acre for farming is higher if all together so if the land is split into 4 pieces and the price per acres goes from $100 per acre to $50 per acre then you are entitled to severance damages

b. Must subtract value of special benefits from severance damages though

i. E.g – now the area has an interchange and that is worth something

ii. Fact that severence damages exceed benefit is a windfall to you)

iii. Can’t ever get less than FMV though remember

c. Formula = FMV property taken + (severance damages -  special benefits)

J.  Steps for condemnation

1. Title Search and Survey

2. Resolution declaring necessity +  public purpose

3. Appraisal

4. Negotiate Purchase with property owner – *in OR this is a condition precedent

a. Must do this in OR before file a proceeding

5. Then ‘letter of offer’ sent by govt. offering a certain price for property

6. 20 days later, if offer not accepted, can file proceeding in Dist. Court

a. filed in County where property located

i. can be very expensive if covering a large area such as doing a pipeline

7. Interest accrues from the date of judgment or date of possession

8. note - “Quicktake process” – allows govt. to come in and start project while negotiating on compensation – 

a. you must deposit FMV with court though and

b. the award will be accruing interest from the date you take possession

K.  Attorney Fees  - a property owner is entitled to atty’ fees if:

1. the jury award exceeds the highest written offer (letter of offer)

a. this is the encourage the gov’t. to treat you fairly

2. -or-  if the 1st offer was not  made in good faith

a. they low ball you/deal in bad faith

3. –or- if the condemnation is filed and then abandoned

L. Inverse Condemnation – the exercise of the power of eminent domain without going through the formal condemnation procedure

1. Some action by government that took the value of your property, intentionally or unintentionally

2. E.g – if closing a road/access to some property, but didn’t literally take that property then inverse condemnation

II. Portland v. Kamm (1930) – 

A. facts

1. a local govt. 

2. Portland initiated a condemnation proceeding using its charter, not statutory

3. The charter did not have the negotiation requirement as the OR statues do

4. The property owner challenged b/c of this

B. Point is = if practicing in this area you have to

1. Look at the charter

2. When talking about statute and statutory procedure to take private property, the procedure must be strictly construed and followed = substantial compliance is not enough

a. Strict compliance is required

3. When file your pleadings you must plead and prove that you have followed the conditions precedent

III. State Hwy commission v. Hurliman (1962) – necessity is one that legislature determines

A. Facts

1. Guy had a 55 acre dairy farm out in Tillamook county

2. State going to widen the road and basically cut his property in half and eliminate an access of his

a. Was in county right of way, but had not been improved

3. This would limit his access to bring cattle across

B. Point

1. There were some claims on part of property owner that the improvement wasn’t’ necessary – not necessary to make road that wide

2. Court said the necessity is a question for the legislature, not the jury

3. Unless done in bad faith the court won’t look at it

IV. Multonmah Co. v. Howell (OR ) – zoning issue

A. Facts

1. Have 9 lots and a quarry on one lot, some land zoned for agriculture and residential – some other lots on cliff and 

2. ( purchased land – was 200 foot cliff/quarry

3. he could not build residential or agric. b/c zoning came in and zoned only for quarry

B. issue: did county zoning ordnance amount to a taking requiring compensation?

C. PUD – Planned O.?? Development came in though

1. Allows the plan for development that meets the spirit of the zoning plan

2. The county has the power to approve the PUD even if it doesn’t meet all of the zoning rules

D. Court said he could use the property as a credit 

1. Use quarry as open space credit and transfer the density from that parcel to the other parcels you could build on and maybe subdivide those other parcels

2. So ruled that the property was not taken, b/c could use the other pieces for residential etc. even though maybe not strictly to zoning

V. Cereghino v. State Highway Commission (OR, 1962)

A. Facts

1. B/c of a change of topography caused by highway development, water ran on to property owner’s property and causing problems/taking value

2. No direct taking, it was kind of inverse condemnation

3. Concept back then was a tort action for trespass – govt. trespassing

4. Govt. concept was that it was an easement to aloow water to pool in high water years

B. Issue: he is entitled to compensation, but is he entitled to a check every time water pools on his property?

C. Court said no check every time – the easement is basically a permanent taking so get

1. Not a trespass, not a tort, it is inverse condemnation

2. For an easement get = FMV before taking – FMV after taking = compensation

3. A one time payment

VI. McDonald v. Halvorson (Or 1989)

Class April 12, 2006
last class

· police power

· eminent domain

· compensation 

· then looked at the case 

Continued 15th and 1 6th topics

State vs. Montgomery Ward Dev. Corp (1986) – property owner gets jury award not amount deposited when govt. does a quicktake

FMV + (severance damage – special benefits )   

· the latter must be greater than zero because you are always entitled to the value of your property 

State desired “quick take”

· so they deposited an amount 

· and took over the property 

State deposited $600k

· D started to think they were going to get at least that, just had to show it was more

· jury came back with FMV of 213k

· D thought the deposit was a binding admission, but court says no

· the litigation was the assessment, not the deposit 

D also wanted to prevent State from taking out from the account

· nope, State can adjust the deposit in line with the verdict 

Thornburgh vs. Port of Portland (1963) 

advent of jets required lengthening of the runways

surrounding houses claimed inverse condemnation 

· the noise made their property useless 

· there was no trespass

· relied on nuisance theory 

· nuisance was so bad as to amount to an ousting

· not a taking 

· court found a taking through inverse condemnation using a nuisance theory 

Thorton vs. Hay (1969) 

beach bill 


ORS 390.605 – 390.770

· people have a right to the wet sand area 

· QP: should they have access to the “dry sand” area to get to the wet sand area

court

· wants to avoid prescriptive easement and the associated payment 

· uses the English doctrine of “custom”

· ancient

· native Americans

· peaceful, free form dispute 

· appropriate

· distinguishable boundaries 

· public has right to the dry sand area (up to 16ft line)

· but cannot cross private property to get to it 

Leg then went out and surveyed the coast to find what public had access to in accordance with the court in Thorton vs. Hay
· this was not a taking 

MacDonald vs. Halvorson (1989)

Little Whale cove was not considered part of the ocean

· was affected by tide and ocean

· had lower salinity due to incoming streams

Tort Liability of Governmental Units and Officials
-OR Const. Art. IV, Section 24 – Suit Against State

-ORS


*30.260 to 30.300 – Tort Actions against Public Bodies


*30.310 to 30.400 – Actions and suits against Governmental Units and Officials

sovereign immunity based on theory that king can do no wrong 

A. Tort Liability – starts with general idea that the king can do no wrong and has moved away from that

1. Open – liability is the rule, immunity by exception

2. Closed – (like CA) Liability is the exception and immunity is the rule

i. Have a list of things that are liable for

· Open System 

· OR, IL, MN

· liability is the rule 

· immunity by exception :

· public officials are immune, personally 

· but the gov is liable for acts of the public officials 

· Policy reasons for these:

· if public e/e’s are doing their jobs, don’t want to inhibit them in their performance with fear of liability 

· Judges are not liable for acts from the bench and prosecuting attys for quasi judicial acts

· Legislators remarks made on the floor

· gov is liable for ministerial functions, not discretionary functions 

· deciding discretionary vs. ministerial is a question of law: 

· policy matter or implementation 

· the degree of bank in a hwy is policy decision taking into account the costs 

· but if there were errors building, 

· discretionary - posting cattle crossing signs, selecting school activity related site, designing hwys, supervising shelter care programs, etc 

· ministerial – maintenance, medical malpractice of state doctor, etc 

· statute lists the exceptions 

· claims relating to the collection of taxes 

· this is covered by workers comp 

· Closed System 

· CA, KS

· immunity is the rule

· liability by exception 

· statute says “immune except for the following …”

tort liability is a state-wide concern overriding home rule charters 

· as read by prof from statute 

· but we’ve had case law on this (health ins for firemen) 

B. Statutory - OR Tort Claims Act supercedes any charter or 

1. So all local govt’s handled the same under torts law in OR

C. Public officials are immune from liability when acting in their official capacity, but the body working for would be liable

1. Body will indemnify an official employee for torts committed while in employment

2. **If a public body defends an official and it is then determined that the official acted outside his/her official duties

1. Not only is the official liable, but must reimburse body for any defense costs/atty’s fees

D. Notice of claim: **important when practicing - EXAM
1. 1 year for wrongful death

2. within 180 days (6 months) for any matter other than wrongful death

3. filing a lawsuit is sufficient notice

4. formal notice  = written communication that a claim will be asserted against the public body, describing the time, place, circ’s, and name of the claimant
5. OR actual notice - communication with the risk manager (person responsible for administering claims) 

i. settlement is negotiated

6. proving notice is the hard part in other methods

E. Limits of Liability under OR law: OR Limitation of Liability Tort Claims Act – if go to trial and win, then award:

1. Property – $50,000

2. PI – $100,000, but if special damages (medical bills) exceed $100,000 then can get another $100,00  (total of 200k)– per claimant

3. Max per incident $500,000 (for all claimants for that incident)

4. No punitive damages

5. Prof. said could allow for larger awards, but I’m not sure how that fits

F. Indemnification - local governments must indemnify employees while carrying out official duties
42 U.S.C. §1983 – Civil Rights Violation  = violate rts or immunities of a citizen 

G. 42 USC 1983: can get around these limits

1. sue in fed. ct. - would be in best interest for claimant to file in federal court

2. sue official, not the govt.

i. but the govt. will indemnify the gov. official if acting w/n scope of employment/official duties

3. no damages limits and punitive damages allowed

-so P can get beyond the restrictive damage schedule under state law 
4. don’t have state notice of claim issue as well b/c under federal law

5. **Indemnification note: the govt.’s duty to indemnify ends when the public employee/official (in ministerial functions, not discretionary functions) acts or acted beyond his scope of authority as an employee

i. the public employee is then liable for indemnifying the govt. for the cost of defending him if it was found that he was acting beyond his scope of authority

Keeney vs. City of Salem (1935)

5 q’s to warrant a recovery from the gov

· was the gov duty violated ?

· servant of the muni

· was act committed w/n scope of auth?

· act ratified by muni

· was muni guilty of negligence?

· was P free of contributory ?

Court said the muni was not liable 

· driver / cop was not acting w/n scope of authority 

Smith vs. Cooper (1970) – discretionary function

guardrail failed, P died 

but design was discretionary so gov not liable 

ministerial

· carrying out orders, no judgment 

· such duties can be delegated 

discretionary 

· exercising reason 

· cannot be delegated 

Porter vs. Tiffany (1972)  = official liability 

personally liable for misspending public money 

ballot for and ballot against the building of nuke power plant 

EWEB spent money supporting the plant 

court

· this was improper use of public money 

· public agency can’t spend money advocating 

· public agency / official can seek atty advice and avoid liability if following it 

· here, the advice was sought and was proper, but didn’t heed it 
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18th Public Contracting and

19th topics Ethics

(A) ORS – 

a. Chapter 244 – Government Ethics 

b. 279.011 to 279.111 – Purchasing and Bidding

(B) Cases

II. Public contracts

A. #1 Dillons rule – local govts./special districts only have the power that are expressly granted

1. Anyone who contracts with a local govt. is deemed to be aware of that

2. So if contracting with a local govt. need to find out if they have the authority to enter into that K –and -

3. Also – must make sure – in order to be an enforceable K, that any steps/procedure that are required are complied with or not a valid K

B. #2 Public Officials – Public officials only have the power expressly granted to that official

1. Have to make sure that the officials that are entering into the K on behalf of the govt. have that authority\

C. If these 5 conditions (not going to have to recall on exam)

1. Public entity closed the agent with the parent authority

2. The promise must be one that the 

3. There is no statute, charter, ordnance, or ? of public record that puts the action beyond the agent’s authority

4. No reasonable basis for ? that agent lacked authority

5. The public entity retained the benefit for which ???

D. Statutes and Charters - For both Dillon’s rule and public officials must look at statutes and charters to make sure that there is authority for entity and agent of the entity
E. #3 – Ratify – the govt. can go through proper procedures and ratify instead of agent agreeing

1. as long as the govt. has that authority to do this under charter

F. #4 Mandatory requirements – certain mandatory reqs. (protect the public??)

1. bid Security = if going to do a big K, then you want to make sure that a bidder will be able to follow through so you take a deposit

i. if bid accepted then amount applied to K

ii. if bid not accepted the deposit is returned to the bidder

iii. if bid accepted and then the bidder walks away or has financial problems, the city keeps the deposit so it can apply to getting someone else to finish the project

2. Performance Bond – contractor posts the bond in case they back out or there are disputes
3. Lien Waivers – e.g if construction project and contractor has a statutory lien, then lien waivers are part of the K = to get around the statute

4. Environmental issues

5. Prevailing Wage – hot now

1. Means that any Ks entered into with the public must provide that the salary paid to the employees that are billing the K comply with the prevailing wage rate

2. State establishes the prevailing wage rate for different locales

3. If federal K, then /Bacon Act establishes

4. Theory behind is that those that deal with the govt. should not be paid at a lower rate than the market

6. Public Contract Review Board waiver– bid security and Performance bond can be waived by public K review board

1. Public K review board sits, among other things, to hear waiver requests of public K law

2. In order to be able to grant a waiver the PCRB Must make a finding that:

i. With no compet. bidding will not promote favoritism or unfair practices, and

ii. Will result in substantial cost savings (to the public)

7. #5 - Competitive bidding

1. Does not apply to:

i. Personal services (lawyers) - if you choose to try and represent local govt. they are not required to go into competitive bidding (reasoning – the lowest price may not be the best result for the city)

ii. RFQs Will often post an RFQ when want personal services (request for qualifications)

iii. RFPs – request for proposals
iv. When ask other govt. entity to do

v. When the Public K Review Board grants a waiver
2. Does apply to:

i. personal lease or sale of public property or personal property

ii. must have competitive bidding on goods that are being purchased

III. Competitive Bidding

A. Competitive bidding means:

1. Written, sealed bids

a. RFP – “Request for proposals”  - if do this need to make sure that your request is very accurate on what you want/need or you could be in a world of hurt

2. Public opening – must take place in the public arena/setting

3. Public notice – must publicly advertise the date, time, place

4. Strict compliance is required – if a bid comes in at 1 minute after time, you can’t accept it

B. If don’t want to do competitive bidding then you need to get a waiver from the public K review board waiver = But have to make findings and have 2 requirements:

1. #1 and evidence that it is unlikely there will be favoritism or unfair practices

2. #2 by granting the exemption, it will result in significant cost savings to the public

C. piggy back on a another bidder’s project, even if from out of state, as long as that state’s reqs. are at least as stringent as OR’s ???

D. Specifications – 

1. Can’t specify a brand – (can specify operating system and specs like HD and RAM though)

2. Can specify something like the system must work with another system = phone system example

3. If want a waiver then must again go the public K review board and make findings and meet reqs. above in d

E. Lowest Responsible (financial) Bidder must be accepted = statutory procedure says you take the lowest responsible bidder
1. “responsible” – means financially responsible 

a. they are not bidding unrealistically

b. make sure they have the expertise to do the work as well

2. if find that a bidder is not qualified then the bidder can go to the public K review board and appeal

3. can prequalify bidders ahead of time to make sure they are “responsible” – if don’t then have to do this after the fact and could get messy

F. can reject all bids

1. -or- if one bid really low b/c of a mistake of bidder, e.g - he thought a lower cost material would be acceptable, then the govt. can reject that bid

2. or if govt. doesn’t believe the low bidder can do and the low bidder was not mistaken, but govt.rejects, then bidder can go to public K review board

G. RFQ and RFP processes are not part of competitive bidding process – get someone to do something or buy something without competitive bid process

1. In RFQ don’t even ask for cost just for qualifications

2. RFP asking for best qualifications and a price

3. Sometimes a govt. will do competitive bid even if it is not required or in parallel with RFQ/RFPjust to make sure the project passes the smell test

IV. Ethics

A. Financial disclosure: if going to serve on a commission, school board, etc. then must disclose

1. Real property holdings

2. Sources of income – NOT AMOUNT (so don’t have to say how much you make)

3. Does not apply to special districts

4. Must be filed by April 15 of each year for the previous year:

a. If didn’t know about this and run for school board and won for example and then find out and want to resign so you don’t have to disclose you can resign within 90 days of having been notified of filing requirement

b. so could be serving already if find out at end of tax year

5. If you don’t file you get fined $1000

6. If still don’t file then can be stopped from fulfilling duties of office

B. Conflicts of interest

1. Actual – statute says must announce and then abstain/Recuse yourself
a. where there will/would be financial gain by a member

b.  if don’t disclose then only $1000

2. Potential – Must announce the conflict

a. Could have a potential beneficial impact

b. must announce the potential conflict in public, but the law doesn’t make you abstain from voting, you just  must announce the conflict

c. Prof’s advice is to abstain to:

i.  avoid the appearance of impropriety

ii. if are the deciding vote, don’t want it to be a conflict

d. *Must announce on every occasion*

e. if don’t announce and it benefits you – you are fined $1000 civil penalty

i. could be a possible civil suit against you though

C. Cannot use your position for financial gain:

D. Class exemptions:

1. When not a situation that is unique to that person

a. e.g. – a general tax payer

b. where there wouldn’t be a class exemption – if the voter’s particular property would become exempt from the vote/action = benefit
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V. For ethics rules Need to look at:

A. Statutes

B. Administrative rules

C. Charters

1. Sometimes cities have charters that prohibit certain behavior, public officials and voting

VI. OR Govt. Standards and Practices Laws - Oregon Standards and Practices Commission – publishes rules for

A. Good for your future practice not for test

B. Public employee

1. Cannot advocate a position using your position

2. Cannot use your public authority to affect a result of an election

3. Have the right to free expression so can have a button that says “vote yes on propos. J”

4. On personal time can do things, but not on company time

C. Public official

1. Can advocate a position on public time b/c that is part of what they do, but not with public resources

2. Can go to Rotary and advocate, but not in official public setting such as a public meeting etc. (there are employees there that are being paid)

3. However, E.g. of superintendent going to Rotary at night and advocating a position may still not be good b/c basically always on duty in a position like that

i. May not be technically illegal, but a bad idea

4. Certain public officials are “on call” or on duty all the time so Shannon’s advice is to not advocate a position, let the school board do that
VII. 1000 Friends of OR et al v. Wasco County, city of Rajneeshpuram (OR 1987)

DISPOSITION: The decision of the Court of Appeals is reversed, and LUBA's order is affirmed.

CASE SUMMARY 

PROCEDURAL POSTURE:  Defendant county, citizens, city, and organizations, appealed a decision from the Court of Appeals (Oregon), which reversed a Land Use Board of Appeals' (LUBA) order invalidated its decision to call an election on a proposal to incorporate a city because one of the participants was not impartial.

OVERVIEW:  The LUBA voted 2-1 in favor of the election. One of the favorable votes was from a member who had undisclosed business dealing with proponents of the incorporation. The commissioner told his fellow commissioners of the intended sell of his cattle to the petitioners for incorporation, but did not make it public. The LUBA found that the dale was irregular in some respects, but reflected an eager buyer. It found no evidence of any discussion between the commissioner and the cattle purchasers about the incorporation petition. On appeal the court held found that the petitioners were entitled to an opportunity to be heard and to present and rebut evidence at an impartial tribunal. However, that did not mean that all pre-hearing or ex parte contacts could destroy the required impartiality. Board member were required to maintain impartiality only toward the parties and issues before the board. The court did not find a basis for imposing the "appearance" test imposed upon judges.

OUTCOME:  The court reversed the decision and affirmed the decision of the LUBA.

VIII. Cara
gol v. OR Governemnt Ethics Commission (OR 1990)

DISPOSITION: Order reversed as to paragraphs 1 and 2; otherwise affirmed.

CASE SUMMARY 

PROCEDURAL POSTURE:  Petitioner city councilor sought review of the judgment of respondent Oregon Government Ethics Commission, which held that he violated the Oregon Government Ethics Law, Or. Rev. Stat. § 244.010 et seq., by failing to disclose a potential conflict of interest in the issuance of bonds to finance a retirement care facility in which he had an interest.

OVERVIEW:  The city councilor was a real estate developer and shareholder in a realty company that was interested in developing a retirement home facility. As a city councilor, he voted to create a Hospital Bond Authority (HBA) which would be able to issue bonds to help finance the project. An opponent of the project filed an ethics complaint. The commission held that he committed three violations of the Oregon Government Ethics Law, Or. Rev. Stat. § 244.010 et seq., that he failed to disclose "a potential conflict of interest" under Or. Rev. Stat. § 244.120, and that he failed to report economic interests under Or. Rev. Stat. § 244.070(2), (3). On appeal, the court reversed as to the violation of § 244.120, but affirmed as to the violation of §§ 244.070(2), (3). The court held that the councilor did not fail to disclose a potential conflict of interest because he only voted to create the HBA which he hoped would issue the bonds, and the commission did not identify a particular point at which the action could have been said to result in an economic benefit or a reasonable expectation of one. The pending lawsuit of a construction company interested in the project fell under §§ 244.070(2), (3).

OUTCOME:  The court reversed the commission's judgment that the city councilor failed to disclose "a potential conflict of interest" but affirmed the conclusion that he failed to report economic interests in violation of the Oregon Government Ethics Law.

I. Exam

A. will answer questions until May 1

B. 2 hour exam

C. 20 multiple choice = 2 pts. Each

1. ***take the best answer, more than one may be correct

D. 5 short essay – 12 points each

E. answer the question that is asked – make sure to answer that

1. then give an explanation as to why you answered the way you did

F. hand everything in at the end 

G. examples

1. d revenue bonds, b/c don’t need to vote for revenues bonds subject to referendum, but still need to vote on them

2. 2nd multiple choice – English use of custom is answer

3. 3rd – differring brands question in bids on equipment

· no reason to disqualify him b/c he is a member

· he does have a duty to disclose

· answer you choose depends on whether you think a potential or actual conflict of interest = he is an employee, so could argue a potential and not owner - ***but always err on the side of conservatism so go with actual conflict
H. Essay #1

I. Essay #2 – hwy commission – signage issue and design of ramp

1. We didn’t go into difference btwn

2. Discuss discretionary vs. “?ministerial” function

3. Discretionary so no liability

4. Discuss indemnification of local hwy commission to indemnify members and engineer etc.

J. Essay #3 – public records law

1. Discuss law regarding public records

II. Review

A. Power given to state by the people

B. Talked about how statute enacted

1. we do not have the pocket veto

C. we have one of the most liberal initiative systems in the US

D. 2 instances where referrendym power not applicable

1. where laaw passed by legislature has an emergency clause

2. referrednum right does not apply for Constit. amend. b/c legisl. Can’t amend the consti., Can only recommend amendments to the people for them to vote on

E. Home Rule – move by early partisan political group – 

1. Prior to 1906 local govts. Were created by special actds of the legislature

2. After 1906, the ? amend. prohibits the legislatyure from enacting for rescinding any local charter

3. Extended to counties in the 1960s – both cities and counties have homerule powers if they choose to exercise them

4. Only 1 city in OR doesn’t have HR, but only 9 counties do have

5. If not homerule then statutory county

6. At district level all statutes

7. Special districts are creatures of statute and most counties are as well, but most cities are homerule

8. Home rule now means – limited to matters of local concern b/c of court decisions – missed

9. **Today home rule means that local entity can choose whatever type of govt. it wants, but the state still trumps on substantive matters

10. ???long story

III. ?

A. city can set up wah

B. same thing for counties

1. statutory counties

2. county assessor is responsible to the voters, not the county commissioners

3. sometimes but heads

4. appointed positions vs. elected

C. special districts

1. are creatures of statuet and only allowed the structure the statute provides

IV. elections

1. ?

2. to raise funds, elections are required

3. ?

4. to incur general obligation bond indebtedness

5. obviously the local body can refer measure to the ballot, but these 4 are required

B. Notice

1. Substantial compliance is had when statutory notice time is met, but some defect like maybe didn’t post as many notices as supposed to

C. 33710 proceeding – if not sure an error has occurred or not sure if have authority to do something – they ? can petition the court to ask if they have authority or not

1. 4 situations:

a. ??

b. levying of tax

c. issuing of bonds

d. execution of a K, whether executory or not

2. at end of 30 day period, anyone with an interest can jump in and argue whether the election was valid or not

3. if nobody jumps in – then you need to submit a brief to the court explaining why not a defect, must argue both sides, but persuasively argue why not fatal

4. get to top of court docket so it doesn’t take forever

F. similar procedure for measure 5 or measure 50 challenges

V. Public meetings 
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