Evidence Outline

I.      Introduction- Fairness--Accuracy--Efficiency

II.     Trial Mechanics

A. Order of Proof

FRE 611(a): limits redirect, cross, recross to subject matter of previous examination, enforcement left to discretion of trial judge

Stone v. Peacock: judge changes order of witnesses. 

R: allowed unless opp party can show substantial harm by lack of notice

Elgabri v. Lekas: judge ltd leading questions to Ds during direct exam, but allowed leading q’s during cross and redirect. P obtained evidence anyway, so no prejudice to P. 

R: trl ct has discretion as to “mode and order of questioning” which is not disturbed on review unless “ct room mngmt amounts to a prejudicial abuse of discretion”

US v. Wilford: D appeals bc trl judge denied them surrebuttal of govt witness to impeach his credibility, ruling upheld

R: decision for surrebuttal is w trl judge, here the witness was not a key W and in light of other evidence , his testimony was cumulative, therefore no prejudicial error. 

Policy: need to curb vigorous counsel (aka getting the last word)

US v. Carter:  D claims govt improperly exceeded scope of direct exam when it cross ex’d a w called by D, held that in light of probative value of evid solicited, trl ct didn’t abuse its discretion (alibis of D were challenged)

FRE 611(b): limits cross to subject matter of direct AND grants trial ct discretion to “permit inquiry into additional matters as if on direct” 

R: standard of review is clear abuse of discretion

B. Mode of Questioning

FRE 611(c): leading questions are not allowed except “as may be necessary to develop testimony”

Other exceptions to leading question prohibition:

1. hostile*, unwilling, or biased witness

FRE 43(b): adverse party is an automatically hostile w

2. child or adult w communication problems

3. can’t recollect

4. undisputed preliminary matters

5. cross-exam when in fact (and not only in form)

US v. Nabors: D objects to govt asking child witness on direct to repeat “exactly” what was said. Ct applies child exception to leading and gives deference to ct bc they were in best position to “evaluate the emotional condition of the child and his hesitancy to testify” Govt didn’t suggest language, only pressed for precision bc exact language implicated Ds----policy of accuracy applied----

Ellis v. City of Chicago: P sues city and indiv police officer when he entered P’s home and killed his dog. P called 2 other police officers but trl ct refused to allow P to ask leading q’s. P argues judge committed reversible error by refusing to aken officers were hostile/adverse w’s and allow leading q. 

R: officers were adverse w bc, 1. at all times ‘ee of P, 2. present during incident, 3. worked closely w D officer

R: but no rev. error when no clear showing of prejudice to complaining party, held  “purely speculative”-

1. discretion of trl judge who can see w’s + determine if circumstances justify leading q’s

2. P didn’t show prejudice bc questioned officers at length and w’s were not “evasive or antagonistic”

3. D called one witness so P had opp to cross w leading q’s

4. Most important- P didn’t show what testimony was lost by not asking leading q’s 

Problem- when testimony establishes one is not adverse, leading is not allowed

C. Sequestering Witnesses

FRE 615: at request of party, ct SHALL exclude witness so can’t hear testimony, or can make an order on its own. Can’t exclude officer/employee of a party not a natural person

US v. Machor: 4 D’s convicted of poss’n/distr. Cocaine, undercover agent buyer-Rivera sat at govt counsel table during trial. Trl ct refuses to exclude Rivera during informants testimony . D argues error bc Rivera should’ve been excluded so as not to taint testimony of informant ???? 

D. Questioning by Judge

FRE 614: trial ct can call witness to stand, or interrogate any witness whether ct called w or not and (c) counsel can object at “available opportunity” (not during bc looks bad for jury)

US v. Tilghman (REVERSED): D convicted of lying to get disability pay, defense is lack of intent. Trl judge frequently asks q’s of D.  

Legal standard for reversible error- if the judge abandons neutral role and advocates by showing his opinion

Policy: Bc judges influence juries, they may not ask q’s that signal their belief or disbelief of a witness

Ok Q’s- clarification of information, or illiciting basic info

Not Ok- q’s that comment on w’s credibility

Here both questions were asked and . Govt argues jury instruction cured problem. App ct says jury instruction can’t reverse damage once trl judge asks q’s that could’ve influenced jury.

E. Questioning by Jurors

No specific rule, but 611(a) applies

US v. Hernandez: app cts allow q’s by jurors if follow a protective procedure, but discourage it overall. Here, ct allowed when 1. q’s in writing only, 2. counsel had opportunity to object outside of hearing of jury, 3. only judge may ask approved q’s (q’s filtered thru judge) 

III.    Relevance- 

A. Relevance and Irrelevance:

irrelevant evidence is inadmissible, but relevant evid. Is admissible with exceptions. Law is tilted toward admission

FRE 401- relevancy is relationship btw item and matter properly provable in case. relevance means evid. Having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable…

FRE 402- how to find if relevant: © , act of congress, FRE, or rules of SCt pursuant to statutory authority. 

ASK: is x relevant? Relevant to what, and what are the chain of inferences connecting evid to thing likely to be true or not?

Knapp v. State:  Knapp on trial for murder, offers as defense, self-defense. Says he heard deceased killed an old man. Couldn’t recall who told him this. P offers Dr testimony who says old man died of senility and alcoholism and his body had no marks or bruises. Both sides concede the point wasn’t the truth or falsity of actual story, but if D had actually heard it and believed it. Ct admits bc relevant to to point that the story, whether told or not, was in fact false.




Dr: “alcoholism, no marks or bruises”(



Makes more likely man died of alcoholism(


And Less likely man was clubbed (BC clubbing leads to bruises)(


Therefore less likely true that someone told D old man was clubbed

US v. Dominguez: D wants to exclude evid showing he owns gun, bc he was required to own gun in his work as US customs agent. Gun ownership admitted bc fact that he owns gun makes guilt of murder more probable. Fact it was owned bc of innocent reasons makes evid “less probative, not irrelevant.” Plus relevant when linked w replacement of barrel bc suggests guilt. 

R: even weak evid can be admitted, need not prove guilt standing alone.

Probativeness distinguished from relevance




D owns gun and wants new barrel for it(


More likely true that barrel had marks linking it to killing(



More likely true that D ken the killer(





More likely true that D was involved in killing

State v. Carson: D says evidence that he had blood alcohol level high enough to impair driving is irrelevant to his ability to safely ride a high spirited horse. 

Ct ruled relevant bc aided jury in determining his level of intoxication 

Ct: first 401 test of relevance, then 403 test of prejucice

B. Prejudice- opponent relevant evid is always prejudicial, when is it unfairly 

Prejudicial?

FRE 403: (f/adv com note) unfair prejudice w in it’s context means an undue tendency to suggest decision on an improper basis- commonly though not necessarily an emotional one, or through character reasoning (he’s a bad guy) (confusion, prejudice, or waste of time) [adv comm. Notes 33]

Consideration- undue delay, waste of time, needless presentation of cumulative evidence.

Unfair prejudice test: 1. is there alternative evidence? Can prejudice be corrected by jury limiting instruction?

FRE 105: (Procedure for limiting instructions) the ct shall upon request restrict the evidence to it’s proper scope and instruct the jury accordingly--- YOU MUST ASK--- 

US v. Noriega: N on trial for drug trfk, US shows unexplained wealth to prove drug $- ken assets 23m. N: “I was paid by US army and CIA to do certain things. Issue- are the specific tasks performed, and fact, amount, time, source, method of payment relevant?

Dispute isn’t whether, but how much was paid. Trl ct excludes specifics of tasks performed bc would confuse the jury. But allows facts of amt, time, source, method of pymt. N declines. 

403 Balancing test: probative value v. unfair prejudice, 

       credibility v. show about int’l spy rings

403 Standard of Review: if trl judge abused discretion during weighing process. App ct must not weigh it themselves.  Looking for reasonableness.

US v. Flitcraft: Ds on trial for not filing taxes and false w/holding papers. D claims he made “honest mistake” by relying on articles and cases that persuaded him wages aren’t income. D allowed to describe articles, but not allowed to introduce copies of them.

App Ct: docs only marginally probative when already described by D- confusing bc there is not an honest debate about if wages are income

Abernathy v. Superior Hardwoods: P sues for D injury at D yard. P alleges negligence. D argues contributory negligence. D introduces video of similar situations. Trl ct allows video w out sound. 

Alternative evid of soundtrack avail? Not really.

Ct: reliability of video w sound doesn’t meet min standards bc amateur, sound wasn’t placed where P was actually standing, so volume is deceiving.

Test: small probative value of having sound on is not substantially greater than the risk of confusion to jury.

US v. McRae: D on trial for murder of his wife. Admits to shooting, defense: accidental. US puts on color photos of corpse in bloody clothes, 1 is leaning forward, shows exit wounds f back of head, 2 is leaning back, shows entry wound through eye. D claims prejudicial. 

Relevance to claim of accident? Shows positions of body and space. 

Alt evid? Diagrams, testimony

Balancing test- danger of emotional response to photos is not substantially greater than its probative value. Govt has legit need to tell a story, of which pics are a big part. And pics are not deliberately or flagrantly gruesome.

STRATEGY- for getting rid of photos- could argue that the probative value is only slight and marginal by already introducing diagrams, drawings, etc so that photos become cumulative and therefore less probative, more likely to be prejudicial.

Old Chief v. US

D charged w felon in possession of firearm. D wants to stipulate to fact that he is a felon, P wants to admit the judgement with all the details. Stipulation is enough bc unfair prejudice with details. Dissent says 105 limiting instruction enough to prevent prejudice.

3. Conditional Relevance, aka Preliminary questions

FRE 104 (b)- relevancy is conditioned on facts. Ct shall admit or deny subject to introduction of evid sufficient to support a finding of the fulfillment of the conditional fact. 

Go back to U.S. v. Peoples for comparison of different standard of proof

For judge to make 104b decision- need only preponderance of evid up to that point

For jury to make decision-  need beyond reasonable doubt

State v. McNeely- 

F: witness testifies D admitted murder to him in their jail cell but could not id D at trial

I: should ct have admitted testimony?

R:104b test  “when dealing w/ a matter of conditional relevancy under 104, the judge determines whether the foundation evidence is sufficient for a jury reasonably to find that the condition on which the relevance depends has been fulfilled.”

A: here, evid was sufficient bc witness was in jail at same time as D and D’s appearance had changed.

IV.    Physical Evidence

A. Authentication 

FRE 901 (10) - party offering evid must provide authentication of id to satisfy a finding gthat the thing is what you claim it is. Compliance doesn’t guarantee admission. Can use chain of custody


1. testimony of witness w ken


2. non expert witness on handwriting


3. comparison by trier or expert witness


4. distinctive characteristics


5. voice identification


6. telephone conversations….

FRE 902- Self authentication Rule- extrinsic evidence of authenticity is not required in certain circumstances- (if authentic on it’s face, basically any public docs)

Note- can be contested

1. domestic public docs on seal

2. “” not under seal

3. foreign public docs

4. certified copies of public records

5. official publications…

B. Best evidence Rule

C. Demonstrative evidence

FRE 903- witness doesn’t need to testify about what they sign in writing (?)

US v. Long- D on trial for check forging/bank fraud. Defense: intent “I thought it was legit”. Fiancé testifies that she saw a K, doc offered on redirect but excluded by trial ct bc thinks not authenticated. App ct: was authenticated bc she was testimony of witness w ken. But harmless error not to admit bc sufficient other evidence to convict.

I: wasn’t whether k was authentic btw defendant, but what fiancé said she saw.

Bruther v. GE- R: discrepancies in the chain of custody go to weight not admission

901a- judge decides to allow evid or not based on if there is suff evid for a jury to find one way or the other, but it is jury’s job to determine if something has actually been authenticated or not. 

US v. Casto 

Ct: is there suff evid to support finding by jury packets are the same as those claimed?

Yes- admitted.

US v. Grant

B. Best Evidence/ Original Document Rule

FRE 1001- (3) “original” of a writing or recording is the writing or recording itself OR any counterpart intended to have the same effect by the person issuing it. Ex: “original” of photo is negative. 

FRE 1002- when content writing, recording, photograph is critical, the original is required, except as otherwise provided

FRE 1003- duplicates generally ok- “admissible unless 1. genuine question raised as to authenticity of the original, or 2. in the circumstances it would be unfair to admit the duplicate in lieu of original” (ie illegible, stained, etc)

FRE 1004- Excuses for lacking original (4)

FRE 1005- (cross reference 902 self authentication) 

public records- may be proved by cert copy, OR testified to be correct by witness who has compared to original, OR if copy can’t be found by reasonable - diligence, then other evidence of it’s contents may be given

FRE 1006- summaries ok for voluminous docs that can’t be conveniently examined in ct

FRE 1007- contents of writing, record, photo may be proved without original by testimony or depo of person against whom it’s being offered (opposing party admission rule) 

FRE 1008- preliminary questions, when admission of evid of depends on condition of fact, use rule 104 (judge decides to admit based on preponderance) UNLESS issue raised:


a. whether asserted writing ever existed


b. whether another writing, recording, or photo produced at trial is the original, or


c. whether other evidence of contents correctly reflects the contents

Then, issue (a, b, c) goes to trier of fact 

Meyers v. US

D on trial for perjury before senate committee, P offers testimony of senator of transcripts. Either is admissible bc:

Content of testimony or transcripts isn’t the content trying to be proved, trying to prove WHAT D said.  

US v. Gonzales –Benitez – when recorded conversations unusable, testimony of participant used instead. Equally admissible to establish what was said. 

H: purpose of BER isn’t to set up an order of preferred admissibility, but is applicable only when one seeks to prove the contents of docs or recordings, which were not at issue here. Weren’t trying to prove the contents of tapes- trying to prove content of conversation. 

C. Exceptions to the Best Evidence/ Original Document

US v. Stockton- D on trial for running meth lab, ken as “bubba”, P offers photos of notes referring to D as “bubba” NOT actual notes.

R: 1003 allows duplicates unless genuine question of authenticity or unfair.  

I: are the contents of the notes being proved? Yes bc implicate D in crime

I: is the photo a duplicate under 1003? Yes, bc duplicate, and no question as to bad faith, authenticity, and not unfair to admit. 

Miller hypo: what if photos were not “duplicate” w/in 1003? Use 1004 excuses.

US v. Standing Soldier –  written admission to police lost, typewritten version used instead, and officer testified as to seeing note.

H: not a duplicate (bc went through his head, not machine), can’t fall under 1003

R: 1004- excuses for no duplicate

H: evid ok under 1004 bc no evid of bad faith

Seiler v. Lucas Film – reconstruction can’t substitute for original bc the original is exactly what is at issue in this case

H: Drawings are writings under 1001- an “equivalent”

1. importance of precise terms of writings in legal relations

2. fallibility of human memory as reliable evidence of the terms 

3. hazards of inaccurate or incomplete duplication

R: P must either produce original or show that is unavailable through no fault of his own.

Demonstrative Evidence- Ask Miller charts, etc  

used to make evid more comprehensible for trier of fact

1. offered for illustrative, clarification

2. strong aid to expert testimony

3. no indpt relevance, has derivative relevance

ONLY Rule to address this is 403 balancing test

US v. Weeks – D on trial for kidnapping, state displays a gun to jury similar to one used. 

Ct admitted it w special instruction [105]

App ct- error bc clicking prejudiced jury, but not reversible error under 403

US v. Humphry- 

Roland v. Langlois- R: no reqmt that demonstrative evid be completely accurate

Need not be perfect, only helpful

US v. Wood- 

D on trial for tax evasion, P uses experts and charts. D then uses charts. P objects to wrong law on chart. 

Ct: allows use of chart by expert, but did not allow jury to take it, bc not demonstrative, not evidence itself. 

R: 1. charts and summaries which ARE evidence are governed by 1006, which permit admission of evid not conveniently examined in ct (think of scientific) 

2. Charts or summaries OF testimony of docs already admitted into evidence are merely “pedagogical devices” and not evidence themselves. 

Banister v. Towne of Noble Okla. -  P offers a day in life video to demonstrate certain mechanical principles under circumstances similar to his accident, not to depict actual accident. Judge watches video first and admits w limiting instruction.

App- upheld

V.     Witness Competence- Anyone can testify except judges or jurors
1. History- at common law used to prevent “unreliable” person’s testimony by excluding: atheists, non- Xian, mentally impaired, convicted felons, non whites in cases w white party, young children under 7, party accomplices, others in unreliable situations

2. Modern Law- everyone is presumptively competent, w minor situational exceptions,

Considerations:


a. ability to separate truth from falsehood


b. personal ken of subject matter


c. ability to recall and communicate

FRE 601- everyone is presumptively competent w exceptions. SMJ- if state law provides the rule of the decision, competency of a witness is determined according to state law.

Dead man statutes- ?

FRE 602- can only testify w personal ken, need evid to prove it which may be witness’s own testimony

FRE 603- oath or affirmation administered to awaken witness’ conscience and impress her mind w duty to testify truthfully

Compentence

Rosen v. US Sct. (1918)

Ds on trial, state calls B- a convicted forger to testfy. D objects bc claims Judiciary Act of 1789 states convicted forgers incompetent to stand trial.

Trial ct- allows testimony

S Ct- upholds bc truth is more likely to be arrived at by hearing testimony of all persons w ken of facts- weight of testimony is left to jury

Uses crim code of 1909 that states competency  reqmt for perjures

Miller- could argue that act is for perjures, didn’t specify for forgers

US v. Lightly- D on trial for jailhouse murder. Claims mentally insane man- McD attacked deceased. Ct doesn’t allow him to testify bc insane= incompetent. 

App ct – reversed as harmful error bc McD would have testified that he committed the murder, and was competent bc wasn’t shown that 1. he didn’t have personal ken of matters, 2. that he didn’t have capacity to recall, 3. or that he didn’t understand  the duty to testify truthfully.

R: 601 doesn’t exclude insane people per se.

US v. Hickey- V brought as witness of D’s coke trafking. V is coke addict, lacks memory, uncertain of details, and has inconsistencies. D objects bc not competent to testify bc of coke addiction. 

R: low bar for witness competence. Inconsistencies, etc go to weight given by jury. Allow testimony as long as reasonable jury could believe testimony. (like 104)

Oath/Affirmation

US v. Ward- D on trial for tax evasion, D challenges form of oath. D wants to use “fully integrated honesty” instead, but willing to take both oaths. Trl ct refuses bc of precedent, perjury loopholes .

R: to test compliance w 603- just need to awaken conscience

Part V-- Heresay

A. Basic Rule and Its Rational

1. Intro

2. Non-Hearsay Uses of Out of Court Statements

Statement as legally operative fact

US v. Saavedra- victim testifies that caller said “I’m law enforcement”. Caller is on trial for fraudulent use of credit card #s. admitted bc show how caller got the #s and prove fraud, not that he is an actual law enforcement.

Hanson v. Johnson- when a party claims to hold property by gift, sale, or bailment, words indicating gift, sale, or bailment transaction can be used by P in a trial- not to prove truth, but to prove what was said, from which the court will determine the nature of the transaction. Here, “the corn is yours” is allowed. Corn case.

Creaghe v. Iowa Home Mutual Casualty-  Insurance Co. said policy was cancelled. Testimony of conversation is not hearsay bc the verbal act of canceling is an oral agreement- cancellation can only be established by the fact of a conversation btw agent and insuree. Not being offered to prove that Osborn actually did want to cancel his policy. 

R: words of offer, acceptance, rejection in K actions allowed in under legally operative fact exceptions.

Legally Operative Fact- the fact of a conversation is needed to have a case at all. The truth of it is for someone else to decide. 

Performative utterances- illustrated by a promise, offer, or demand- commit the speaker to a course of action- not w/in scope of hearsay rule bc don’t make truth claims.

Theory- not as many accuracy problems…

US v. Montana- demand- “it’s going to be $10k” allowed bc not offered for truth of matter asserted, offered to show say for pay deal existed.

If “your father promised me $10k”, would not be allowed bc offered for truth 

Sea Captain example

3. Implied Assertions

Putting on a sweater- person is cold

Leaving a theater- the play is over, but neither are a statement

US v. Zenni- Ds tried for running betting house, state offers testimony of agents from house, caller: “put $2 on Paul Revere”- not offered for truth or relevance by itself

I: is the statement (call) asserting something or is it inferring something? 

Here: inference that the place being called is a betting house. If statement was used for prosecuting caller, statement is a verbal act   

Hearsay Exemptions- exempted from hearsay by statute

FRE 801(d): statement is not heresay if

(1) Prior out of court statement by witness who is now testifying, subject to (deferred) cross-exam

(A) prior inconsistent statements made under oath, state can offer for impeachment- turncoat witness rule

(B) Prior consistent statement- only avail to rebut charge of impeachment “Rehabilitation of Credibility”

(C) Prior id of a person

801(d)(2)- party opponent statement

(A) direct statements- party’s own statement in individual or representative capacity, distinguish from declarations against interest, direct statements – “admissions” don’t require statement against interest

(B) adopted statement

(C) authorized statement

(D) statement by party’s agent or servant made w/in scope of employment during employment relationship (vicarious statements and er statements)

(E) statement by a coconspirator during the course of and in furtherance of conspiracy

1. Prior Statements by Witnesses
Albert v. McKay- D on trial for hitting foster’s head, has memory problems, 3 weeks later id’s D from photo array and in statement. At trial can’t id D in courtroom, but remembers id him in photo array

I: is it admissible for it’s truth? 

US v. Owens

2. Admissions by Party-Opponent

A. Direct Admissions—FRE 801(d)(2)
1. generally

Salvitti v. Thorpe- p suing d (‘er) for accident, er visited P and apologized for accident “it’s our fault” D argues inadmissible admission bc he (er) had no personal ken of statement, he heard from others.

R: admitted bc no reqmt it be based on personal ken

Miller- even if driver had admitted, still admissible bc admission of an ‘ee of party

US v. McGee- D objects to statemts bc not inculpatory, not confession or admission of guilt

R: no requirement statements be inculpatory (ie guilt admission)- // Mirandas- anything you say can be used against you…

US v. Phelps- statement by party can only be offered AGAINST a party.

P offers to inculpate codefendant taylor, and absolve himself of guilt “its my gym bag, but taylor put it in his trunk”

I: is it an admission? NO bc not against Phelps interest, is a statement in his favor, so he can’t offer it himself.

Miller- if govt had offered it against Phelps it would have been admitted, and phelps could have put taylor on the stand and asked what he did with the gym bag.

2. Admissions and Multiple Hearsay- 

FRE 805 – hearsay included w/in hearsay is not excluded IF Each level is an exemption

Reed v. McCord- 

R: 1st hand ken isn’t reqmt for things you admit ( ie statements of others, you endorse or adopt)

Foster v. Com’sh of IRS-

3. Admissions and Completeness  

Beech Aircraft v. Rainey- 

F: P admits parts of D’s letter which insinuate that he doesn’t believe his own theory of plane crash and that it was in fact pilot error. D tries to admit entire letter, which would, in context, rebut the 2 parts taken out.

I: can rainey offer his own letter to prove the matter asserted in letter?  when can you offer prior consistent statements?

FRE 106 rule of completeness designed to counteract prejudice when only part of a statement is admitted out of context.

R: other parts relevant if distortion results without it

B. Adopted Admissions- 

Ex) joe spills coffee on jane. Jane says “that coffee was really hot”

1. joe says “yes that coffee was really hot”

2. joe says “yes it was”

3. joe nods his head

4. joe says nothing- did he hear her? Did he understand her? What does it mean?

I: Under what circumstances do you adopt other statements with your silence?

US v. Fortes- silent adoptions

F: Jenison and Fortes on trial for bank robbery, state offers testimony of Ward’s conversation with Fortes about details of bank robbery including Jenison’s participation. Jenison was silent throughout .

R: failure to deny, contradict, or object statement made by another of your participation in a crime is adoption.  “Both the statement and the fact of his failure to deny are admissible in a criminal prosecution against him as evidence of his aquiensence in its truth…IF made ‘under such circumstances as would warrant the inference that he would naturally have contradicted them if he did not assent to their truth”

Southern Stone v. Singer- counsel for P sent letter to one of D’s “if any of the above is incorrect, please advise me” Counsel received no response.

I: is lack of reply to a letter an adoption of it’s content?

R: Fact specific application of silence rule, adoption if it’s reasonable to infer silence is adoption. 

HERE- wasn’t reasonable to infer D’s silence was adoption of truth of letter bc he had left the corp, was involve in a new business.

C. Authorized Admissions

FRE 801d2C- 

Hanson v. Waller 

F: P’s attny sent letter to D’s attny that photos show D could not have seen P from his truck at the time of the accident

R: “Although an attorney does not have authority to make an out of court admission for his client in all instances, he does have authority to make admissions which are directly related to the mangmt of litigation…In the instant case, the letter sent by P’s attny Mr. Thompson, to D’s attny Mr. Dorsey was cleary related to the mangmt of P’s litigation.” 

D. Agent and ‘EE admissions

FRE 801d2D

Test for agency: was the admission made by the agent acting in the scope of his employment…trend in favor of admitting statements related to a matter w/in scope of employment (adv. Comm. Notes)

-First hand ken not required for admissions-

R: statement must be about your job, while you are an ‘ee

Mahlandt v. WCSRC-----READ this case, insert GRAPH from notes

F: child found near wolf with lascerations, wolf is howling. Were marks from attack or climing under barbed wire fence? Trial Ct wouldn’t admit 3 pieces of testimony: 1. note from caretaker/ee of D to pres of D corp “Sophie bit a child in our back yard”, 2.  converstation “Sophie bit a child”, 3. minutes from board mtg of directors about legal aspects of the incident of  Sophie biting a child.

R: 1 and 2.were ‘ee own statements, and he had manifested his adoption or belief in their truth.  Are admissible against D bc were made by ‘ee while he was an agent or servant of D and concerned a matter w/in the scope of his agency (his custody of Sophie) and were made during the existence of the agency relationship. Can be admitted against ‘ee also.

R: 3: as directors of D, had authority to include their conclusions in the record of mtg. Admissible to D but not to caretaker ‘ee bc no servant or agency relationship btw board and “non-participating, non- attending ‘ee of D” (caretaker)

H: bc trial ct improperly excluded bc on no personal ken, and this was unfairly prejudicial, 1 and 2 are admitted. 3 is not admitted bc it’s cumulative and has low probative value in comparison. 

Sea Land v. Lozen—READ “adoption of email” rule

Internal company email authored by P ‘ee #1, with electronic signature. Then forwarded to P ‘ee #2 and prefaced by her with her own remarks. 

I: Is email admissible as admission of party-opponent?

R: as to ee #1 it is admissible bc authored by D’s ee and concerned a matter w/in scope of employment.  As to #2, admissible bc ee adopted the remarks of #1 by prefacing her own statements of belief in the truth of the email’s contents, and the contents were within the scope of her employment.  

R: agents and ee’s can adopt statements by others.

Adoption- preface manifested a belief in the truth of the info in the original email.

E. Co- conspirator Admissions

FRE 801d2E- a liberal rule

Must be during course of conspiracy- during the bust is not during the conspiracy OR

In furtherance of conspiracy

Co conspirators treated as one another’s agents bc of difficulty of proving conspiracy 

HEARSAY EXCEPTIONS

FRE 801(d)(1), (2): if declarant is testifiying, or a party = “not hearsay”

FRE 803 has 23 exceptions for which declarant’s trial availability does not matter

FRE 804 has 5 exceptions- only apply when declarant is Unavail

FRE 807—Residual exception

FRE 803- exceptions avail even though declarant is unavailable

1. Spontaneous and Contemporaneous Statements

FRE 803(1) Present Sense impression (contemporaneous statement): a statement describing or explaining an event/condition made While declarant was perceiving the event- or immediately thereafter.

FRE 803(2) Excited utterance (spontaneous statements): statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.” (relating need not describe)

Policy: no danger or insinserity or erroneous memory

How to do Analysis: The moment you pick to analyze (as startling event, or for time reqmt) is vitally important.

Obayagbona v. U.S. (ED NY 1985)

F: D tried for heroin sale conspiracy-busted heroin sale. D wearing black and white dress. D and friend give Turner heroin, then all arrested. State offers tape of agent Turner recorded 15min after handoff, 3 min after arrest: “girl in the black and white dress handed it to me”

I: excited utterance? Present sense impression?

R: excited utterance requires 1. event sufficiently startling to render inoperative the normal reflective thought process of an observer, 2. declarant statement must have been a spontaneous reaction to the occurrence or event and not the result of reflective thought.

A: 1. successful drug bust was a startling event and statement was very excited.

R: present sense impression requirment of “immediately thereafter” means close enough in time to allow an inference of spontenaity- few minutes pause is ok. “Where precise contemp. Is impossible, near contempr. At nearest availability opportunity is ok. 

A: turner spoke at first avail. Moment, so satisfied “immediately thereafter”- 2 min after arrest and 15 min after handoff. 

NOTE: miller thinks bc turner is talking about handoff, there was enough time for reflection (15min)  

State v. Lee (Ohio 1995)

F: D on trial for domestic abuse, state offers 1. tape of wife’s 911 call, 2. testimony of responding officer.

I: 1. Was 911 call statements by D’s wife excited utterances? “he hit me, threw me…” 

2.Was 911 call statement by D hearsay? “I had a knife because…” 

3. Were wife statements to officer allowed? “He tried to stab me”

A: 1. startling event- yes being beat by D, spontaneous reaction- yes can hear the fear in her voice- Admitted.

2. husbands statement admitted as admission of party opponent (801D)

3. statement to police were within 5 min of call, close enough in time to be excited utt.

Note: even though you are coherent enough to answer 911op. questions, you can still be excited or stressed enough for an excited utterance.

Bemis v. Edwards (9th Cir. 1995)

F: D sues police for use of excessive force during arrest that took place in front of Estep’s house. B offers Estep’s 911 call “the cop is beating the shit out of this guy”

I: excited utterance? Present sense impression? Layers of hearsay?

A: not present sense impression bc Estep is describing what someone else is telling him of the beating. It is an excited utterance, but does not pass under hearsay bc a witness must have personal ken of what they are testifying about. (803, 602)

New Rule: don’t forget 1st hand ken reqmt with excited utt. And present sense impression

Note: miller doesn’t think there is a 1st hand problem bc the startling event is finding out about the beating in progress, either firsthand or from someone closeby.

US v. Elem (8th Cir. 1988)

F: D tried for being felon in poss’n of gun. D offers his own post-arrest statements: “is this your gun?” no. “did you show the gun” no. Trial judge excludes statements.

I: Exemption for party’s statement under 801d2? Excited utterance?

A: no 801d2 exemption because it is a statement for his own benefit. No excited utterance bc doesn’t appear startled or stressed.

2. State of Mind

FRE 803(3): then existing mental, emotional, or physical condition. A statement of declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health) but not including statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, id, or terms of declarant’s will. 

Policy: no problem with faulty perception or erroneous memory

Examples: “I’m confused, I feel well, I’m happy, I’m cold and my toes hurts, I plan to eat lunch…when offered later in ct to prove truth of speaker’s then existing state of mind.

HYPO: I believe it’s raining? I think this is a setup.( can’t come in bc used to prove the thing asserted. 

US v. Harris (2nd Cir 1984)

F: D tried for conspiracy to distribute, attempted poss’n of heroin. Steward-dealer- helps DEA catch D. Defense “I was just playing along, I knew S was a narc.” D offers officer Hernandez and Auslander. H: “D said ‘the govt is trying to set me up’”, A: “D said ‘Steward brought an agent’”

I: hearsay or state of mind exception?

A: not hearsay bc not offered to show truth (of set up or the agent) but to prove D’s state of mind.

Intent statements: example- “ I plan to meet Smith later on for dinner”. Falls under hearsay exception for state of mind if used to prove intent /plan to meet smith. Cannot use to prove truth- the I met smith for dinner.

Mutual Life v. Hillmon (US 1892)

F: D is wife of deceased-John Hillmon suing P for not paying out ins $. P claims the corpse was not D, but was Walters, and D faked his death. One issue in the case is if Walters went w/Hillmon to Colorado. D offered letters Walters wrote to his fiancé and sister: “I plan to go with Hillmon to Colorado”

I: should letters be excluded?

A: No. they fall under state of mind hearsay exception bc they are evid of W’s intent.

“letters were evid (even if not direct) that he had intention of going, which made it more probable that he did go than if there had been no letters. It’s for jury to decide if he did actually go- that issue goes to relevance.

Policy: not likely that declarant misdeclared or misremembered his present intentions.

Note: Hillmon doctrine ltd to show intent of future conduct by declarant, not future conduct of another person mentioned by declarant. (House Judiciary Committee-true?)

Shepard v. US  (US 1933)

F: D- an army dr.-tried for killing his wife. Defense: “she killed herself” D offered testimony of wife’s suicidal statements. State offers nurse testimony “Clara said ‘Dr. Shepard has poisoned me’” to rebut wife’s suicidal tendency and show her will to live.

I: can this be admitted as a present sense impression?

R: testimony of state of mind is ltd to present and future. Can’t look backward.

A: the statement by wife did not exhibit her state of mind/will to live. And her statement was about an act of which she didn’t have first hand ken. Too confusing for exception.

R: intent statements can be used to show present intent, possibility of future act (subject of inent), but not past acts.

U.S. v. Houlihan (D.Mass. 1994)

F: Herd and others tried for killing Boyden. State offers testimony of Boyden’s sister “B said ‘I’m going out to meet Billy Herd” Offered to prove Herd met and killed B. 

I: is statement w/in state of mind exception? Can it be used to prove future act of 3rd party Herd?

A: nothing in rule 803.3 limits Hillmon to proving the acts of declarant only.  

U.S. v. Best (2nd Cir 2000)
F: Best and Mac tried for defrauding medicare program- best as aider/abetter

3. Injury Reports

FRE 803(4) Statements for Medical Diagnoses or Treatment: “” and describing medical history, or past or present symptoms, pain or sensations, or the inception or general character of the cause or external source thereof – insofar as reasonably pertinent to diagnoses or treatment.

Adv. Comm. Note: (pg 111) statements as to fault are not usually reasonably pertinent to diagnosis or treatment. Thus a patient statement that he was hit by truck is admitted, not that he was hit by a truck that ran a red light.

US v. Joe (10th Cir. 1993)

F: D tried for killing wife and neighbor, defense “I was drunk” – to negate specific intent for 1st degree. State offers testimony of Dr. who saw wife 8 days before killing. “Wife said 1.‘my husband raped me, 2. I’m afraid sometimes, 3. he threatened to kill me if he found me with another man’”

I: state of mind exception (803.3)? Medical diagnoses exception (803.4)?

R: state of mind exception doesn’t include WHY one has that state of mind.

A: 2. admissible as state of mind. 1 and 3 are not admissible as state of mind.

1. admissible under medical diagnoses. Normally, id of attacker is not needed for treatement. New Rule: in cases of sexual abuse it is, bc dr. has different treatment for abuse within the family for example. “reas. pertinent to diagnose and treatment”

3. not let in under med. Bc not describing injury (rape).

FRE 803(5): Recorded Recollection. A memo or recording about a matter the witness once had ken, but now can no longer accurately remember- if was made when witness did have accurate ken- can be read into the record, but cannot be evid. Itself, unless offered by adverse party.

4. Recorded Recollections

Present Recollection Refreshed v. Past Recollection Recorded 

Present recollection refreshed: “I can’t recall”- show the document- “oh, now I recall” (don’t read it, just look at it)

Past Recollection Recorded: “I  don’t recall” –show the doc.- “I wrote this at the time, I’ll read it” (not claiming to remember content, just that you recorded something)

US v. Ricardi (3rd Cir 1949)

F: D tried for stealing Farid’s valuables. F testifies, referring to her notes AND to list of stolen valuables copied in indictment. Lists were not offered into evid. 

I: ok to read off list?

A: bc the effect would have been the same if the attny had used leading Q’s to develop testimony under 611, it is allowed. Doesn’t matter if F didn’t write the list bc she adopted it.

Fisher v. Swartz (Mass. 1955)

F: P sues D on K for labor and materials provided. P testifies, refers to copy of itemized list of charges (originally sent to D). judge admitted copy into evid after offered by P.

I: ok to admit copy of itemized charges into evid? Foundation Qs?

A: P can’t remember = past recollection recorded. He is allowed to read invoice. Today the invoice would only be admitted if D introduced it. Pre rules.

5. Business Records

FRE 803(6) Busn Records Exception: 1.record of a busn, 2. made promptly, 3. based on ken of one acting regularly, 4. regularly maintained, 5. supported by in-court testimony OR certification, 6. no indication of untrustworthiness. 

FRE 803(7) Absence of an entry

A. Generally

State v. Acquisto (RI 1983)

F: D tried for sexual assault, presents alibi witnesses- who say “we were home that morning bc of strike at our work, D was home all day”. State offers Payroll administrator of workplace: “payroll vouchers say they worked that day and the strike was the week before”

I: do the vouchers fall under the busn record exception?

A: at common law, anyone who came into contact with voucher had to testify in order for doc to be authenticated. Modern rule is that only need to show someone in charge of record- a custodian or other qualified witness- verifies their legitimacy. 

Policy: burden of all those verifications outweighs benefit. Good enough for businesses then good enough for court.

      B.  Qualifying “Business”

Keogh v. IRS (9th Cir 1983)

F: D is a blackjack dealer in Vegas, assessed a tax deficiency bc of unreported income from tip pool. D offers dealer Whitlock’s pay diary that has tip entries from relevant time frame and Whitlock’s ex-wife testifies about W’s regular practice of putting in entries.

I: is the diary a business record? Could wife verify the record?

A: W’s diary, although personal to him, shows every indication of being kept in the course of his own business activity, occupation, and calling. Here, diary 1. kept regularly, 2. contemporaneously, 3. reliable- bc entries matched the ‘Er entries, and 4. was supported by in ct testimony of ex-wife.

R: wife can verify bc she witnessed his entries every night during relevant period.

U.S. v Gibson (9th Cir 1982)

F: D tried for heroin trafficking, state offers ML’s ledger. ML was ringleader, kept entries for most major drug transactions, recorded contemporaneously, missing entries and some out of sequence.

I:  is this a busn? are the records “untrustworthy”?

A: broad def of busn. They are trustworthy bc no reason to lie in them- she depended on entries AND just because disorganized, doesn’t mean it’s untrustworthy. “the accuracy of the records was not altered simply bc ML did not record every transaction.” Just bc records not in order doesn’t affect accuracy bc records made at or near time of sales.

Note: you could argue this under 801- co conspirator admissions

     C. Qualifying Records—and Trustworthiness

Palmer v. Hoffman (US 1943) (pre-FRE, applies common law)

F: D sues RR trustee in tort bc train hit his vehicle in a grade crossing accident. “No bell, no whistle, no light on front” RR offers accident report from engineer- made 2 days after accident during interview at rr office by rr officer and member of Public Utilities Comm.

I: 1.statement of a party under FRE 801d2D? 2.busn record? Untrustworthy?

A: 1. can’t be a statement of a party opponent under 801d2D bc favorable to party-absolves fault. 2. not a busn record bc not made during the normal course of rr busn. doc was made specifically for the litigation. 3. not trustworthy bc a. gap in time created opportunity to fabricate, b. person who made report was potentially liable, c. job was probably on the line in the mtg. Every reason to fabricate.

Lewis v. Baker (2nd Cir 1975)

F: P is a brakeman at a rail yard, sues RR for workplace injury. P claims the handbrake didn’t hold, D claims P is negligent. RR offers 2 accident reports. 1. personal injury report by TT, 2. inspection report by TC. 

I: 1. busn record? 2.Untrustworthy?

A: 1. yes bc made in the normal course of busn. req’d by federal agency to complete. 2. completed by 2 people uninvolved in accident, presumably no reason to lie. Admitted.

Miller- thinks they could fear retaliation.

     D. Sources of Information

Wilson v. Zapata (8th Cir 1991)

P sues D ‘er for sex discrimination, emotional distress due to hostile work environment. D offers P’s hospital record. Social worker: “P’s sister reports that the patient is a habitual liar and has been all her life”

I: busn record? Diagnosis exception?

A: 1. sister’s statement isn’t part of hospital’s busn, 2. sister’s statement may be necessary for diagnoses-but too vague. Decline to decide anyway bc harmless error. Enough other evid. For D. 

Grogg. V MoPacRR (8th Cir 1988)

F: P sues D for workplace injury when air brake hose separated from train car. P offers RR report on day of accident: “broken air hose.” Trial ct excludes as hearsay.

I: busn record? Harmful error?

A: busn record bc both source and recorder of info acting in the normal course of busn. Not harmful though bc that info already given to jury.

     E. Absence of Record

FRE 803(7) “Evid that a matter is not included to prove the nonoccurrence or nonexistence of the matter”

Note: failure to make an assertion is a non-statement, and thus not hearsay anyway.

See: Zenni case prob 2 pg 63- FRE 801a
U.S. v Gentry (7th Cir 1991)

F: D tried for making false food tampering report. D said there was a pin in his m&m. D flunked his polygraph, followed by confession. State offers M&M ‘ee. “no other reports of pins in candy” tends to prove lack of problem at plant.

I: allowed under 803.7?

A: yes, relevant to show pin came from P not D.  this use of busn records allowed by 803.7 to show non-occurrence of event. (non-occurrence of negligence at M&M)

6. Public Records

FRE 803(8) record, reports, statements, data compilations in any form of public offices 

A. about activities of agency (time sheets, invoice, pay stubs, treasury notes, etc.)

B. matters observed pursuant to duty to report unless by law enforcement against D

C. in civil actions, or in criminal proceedings against the govt, factual findings resulting from an investigation made pursuant to authority granted by law

+ Trustworthiness: nothing can get in if it isn’t trustworthy

Diff f/busn record: no stringent time reqmt. Need not be made at time of event.

Beech Aircraft v. Rainey (US 1988)

F: R sues Beech after plane crash. R claims caused by fuel ctrl defect, Beech claims caused by pilot error. Beech offers report by JAG investigator, Morgan: includes factual recitations, theories, conclusions. Trial ct admits “fact” and “opinion” portions

I: does803.8c cover “opinions”?

R: opinion allowed. Just bc includes opinion doesn’t mean it isn’t public record. Allow conclusory or opinion statements in otherwise admissible public record IF based on fact investigation and trustworthy. 

US v. Oates (2nd cir) 1977

F: D tried for heroin poss’n, state offers chemical analysis report. Conducting chemist W is not avail to testify, Chemist H describes regular testing and ids W’s report.  Trial ct admits report. 

I: in PR exception? In busn record exception?

A: 803.8 part A doesn’t apply bc not treasury record, invoice, etc. C doesn’t apply bc not offered against govt in crim action or in a civil action. Leaves Part B. Excluded bc chemist works for US Customs- a law enforcement agency. Report is testimony of matter observed by law enforcement against crim defendant= Not allowed. 

R: if in a crim case, report doesn’t fit into PR, must stop there. Can’t try to bring it in under busn record. Public policy considerations under confrontation clause for D’s right to confront his accuser.

Note: “other law enforcement personnel” nay officer or ‘ee of a gov’tal agency which has law enforcement duties.

US v. Sokolow (3rd Cir 1996)

F: D tried for mail fraud, $ laundering. Penn state ct order D’s busn liquidated by 3rd party auditor.  State offers 3rd party report, Lee the auditor testified and cross-e. D claims it is a public record under 803.8C and should be excluded under Oates. And since can’t come in as PR, impossible to come in under busn record exeption.

I: Is the report barred under Oates?

A: the concern which made the ct extend prohibition of PR to busn records was the D’s lack of confrontation of his accuser. Here that problem doesn’t exist, so don’t extend it that far. Comes in as busn record.

New Rule: no 803.8B/C busn record exclusion applies when crim D can confront accuser

US v. Brown (11th Cir 1993)

F: D tried for being felon in poss’n of gun. Police encounter D 2x, first on chase, when man threw gun on ground, 2nd – arrest of D. Gun tagged as found property, destroyed.  State offers property receipt of gun.

I: is the property receipt with in busn record exception? Is it a public record?

A: 803.8B excludes from the pr exception those matters observed by law enforcement bc congress was concerned w bias that might exist in police reports against defendants. Here there is no bias involved bc the report is benign and non-adversarial as opposed to prepared in adversarial setting –“a nice report”. No motivation to fabricate on gun prop tag, so excluded from 803.8B

New rule: nice (non-adversarial) reports aren’t a part of 803.8B exclusion.

US v. Orozco (9th cir 1979)

O and LD tried for coke poss’n. officers approach 2 cars, O says “we had a double date in LA in this car” State offers data cards from border crossing that customs used to record liscence plate #s of cars at border. Data card places car at border. 

I: is the data card excluded by 803.8B- matters observed by law enforcement?

A: routine, non-adversarial matter, not intended to be excluded. (another nice report) Unless- untrustworthy. Here there is no reason to fabricate thousands of data entries.

FRE 804 Exceptions- when declarant is unavailable

7. Former Testimony

FRE 804.b.1: Former Testimony- testimony given as a witness at another hearing of the same or a different proceeding, or in a depositions taken in compliance with law in the course of the same or another proceeding, if the party against whom the test is now offered. Or in a civil case, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination. 

Criminal case- party against whom old test is offered must have had opportunity and similar motive to develop testimony

Civil case- party “”, or any predecessor in interest of that party, must have had opportunity and similar motive to develop testimony.

U.S. v. Bollin (4th cir 2001)

D tried for investment fraud scheme, state offers parts of D’s grand jury testimony as admissions- exempt from hearsay (Rule 801.d.2.A). D offers other parts of same test. D pleads the 5th.

I: Are D’s offers admissions? Are they needed for completeness? Is D “unavailable” so as to qualify for former testimony exception for unavail witness?

R: D who exercises his privilege not to testify at 2nd trial is not entitled to introduce his test from the 1st trial- not unavail. 

A: not admission bc offered to benefit him, not against him. Not needed for completeness

Kirk v. Raymark Indus. (3rd Cir 1995)

P sues D for husband’s death, alleges exposure to shipyard asbestos. D offers testimony from  Dr. D showing no causation. P offers transcript testimony from prior trial of D’s old expert Dr. B that did show causation. 

I: is Dr. B unavail to introduce former testimony?

R: mere absence of declarant-standing alone- does not create unavailability. Must employ “reas. Means” to find someone before can claim unavail.

A: P claims Dr. B is in Nebraska, can’t be subpoenaed. P made no attempt to contact Dr. B, offer his fee, ask him to attend. No contact = no reas means.

Clay v. Johns-Manville, Raybestos (6th Cir 1984)

P sues for harm from asbestos, D is manuf. P offer old testimony of Dr. S from a prior asbestos case with different parties. Dr. S was D’s full time dr. died before the trial. D claims, defendants from prior case Dr. S testified in- 48 Installations, Inc.- is not their predecessor in interest.

I: how to determine predecessor in interest in civil case? Privity ?

R: Pred. in Interest is not privity in the narrow sense. Anybody in a former suit having like motive to cross-exam. About the same matters as the present party would have, and had opportunity to cross exam about those matters.

A: 48 installations was defending an asbestos prod liability case like this one. They had the same motive in asking Q’s as D, so adequate to be predecessor in interest. 

LOOK FOR: opportunity and similar motive to develop the testimony.

U.S. v. Salerno (US 1992)

RICO case against Genovese crime fam bc of rigged bids for concrete supply Ks. During grand jury, DeM and Bruno- owners of Cedar Park- testify that they are not part of fam. At trial state alleges Cedar Park is part of fam. D call DeM and Bruno- don’t testify- invoke 5th. D’s offer DeM and B’s GJ testimony offered against state. 

I: were DeM and B unavail? Did state have “opportunity” to develop their testimony during old proceeding? Must state have had similar motive to develop their testimony? What is state’s motive at trial v. gj?   

R: need similar motive to qualify for exception, not identical motive. Cannot determine as matter of law- fact based inquiry

A: trial ct determined as matter of law that P motive is never similar in GJ v. trial. Remand for fact based inquiry into motive of P. 

8. Dying Declarations

FRE 804.b.2: in a prosecution for homicide OR in a civil action or proceeding, a statement made by a declarant 1. while believing that the declarant’s death was imminent, 2. concerning the cause or circumstances, 3. of what the declarant believed to be impending death. 

Policy: reliable, practical necessity

Rex v. Woodcock (KB 1789)

“every motive of falsehood is silenced, and the mind is induced by the most powerful considerations to speak the truth”

Shepard v US (US 1933)

D tried for killing his wife, claims wife killed herself. State offers test of nurse “wife said ‘Dr. S has poisoned me, I’m going to die’”

I: Common law dying declaration? FRE exception?

R: need 1. abandonment of hope, 2. when death is imminent, 3. accusatory statement must be based on personal ken not on inference or conjecture. Not enough to fear illness will result in death. Need “settled hopeless expectation”

A: statement was made 1 month before her death, when she was relatively healthy, she didn’t believe she was dying, only feared it. The statement was not based on her personal ken that dr. poisoned her, only her belief. 

US v. Sacasas (2nd cir 1967)

D tried for bank robbery, requests new trial based on new evid- the testimony of B “Mahan said… ‘the Greek (D) had nothing to do with the job…’” then Mahan died. 

I: common law dying declaration? FRE?

R: declaration must be the statement of murder victim offered in prosecution of the same.

A: does not apply bc Mahan not dying following homicide, neither had been accused of homicide- bank robbery.

9. Declarations against Interest

FRE 804.b.3: 1. declarant unavail, 2.statement against interest, 3. declarant need not be a party or related to party. 4. statement must be so far against interests that a reas person would not have made it unless he believed it to be true, 5. if exposes declarant to crim liability and exculpate’s accused needs to be corroborated to indicate trustworthiness.  

DON’T CONFUSE WITH:

FRE 801d.2 statements offered against party: 1. party-declarant need not be unavail at trial, 2. statement need not have been against interest. 

Problem: creates incentive to fabricate an absentee 3rd party confession.

Williamson v. US (US 1994)

W tried on coke charges, Harris stopped in rental car. Search of suitcases reveals 42lbs of coke, H tells 2 different stories, in both coke is for W, physical evid links him to W. H refuses to testify against W but trial ct lets stories in under 803b.3.

I: are the stories declarations against interest?

A: can look at either the whole of 2 stories as being generally incupatory, or can look at only those parts that are self-inculp. And ignore others. Ct uses latter approach. 

R: fact based analysis. Look at statement by statement- not as whole. 

10. Forfeiture by Wrongdoing

FRE 804b.6: a statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to- and did- procure the unavailability of the declarant as a witness. 

Note: wrongdoing is not necessarily criminal, can apply to govt as well. 

US v. Peoples (8th Cir 2001)

Peoples and Lightfoot tried for aiding and abetting murder of ross, a govt witness. R was their roommate, was cooperating in investigation of L for bank robbery. State offers witness that repeats statement by R. D claims hearsay, P “they murdered R”

I: forfeiture exception? Improper statement?

A: forf. Exception applies bc judge makes prelim determ. That R was killed by D and that was the reason for his absence (under 104a). Statement wasn’t improper bc that was P’s position the entire trial, and if it was the ct gave jury instructions. 

11. residual hearsay exception

FRE 807: “I really need it” can admit hearsay if 1. equivalent circumstantial guarantees of trustworthiness AND 2. evid of a material fact, 3. more probative on point than any other avail evid that the proponent can procure through reas efforts, 4. admission serves the purposes of the rules and interests of justice. 

US v. Laster (6th Cir 2001)

Lear and Laster tried for methlab. State offers record from Wilson Oil showing sale of ingredients to D. Problem is that Mr. W died, and DEA agent is acting as “qualifying witness” for the busn records. 

I: is this a busn record under 803.6? If not, and doesn’t fit another exception, can we use 807?

R: hearsay analysis doesn’t end with stated exceptions in 803,4. if don’t fit those- move to 807. BUT, if fits those, can’t use 807.

A: can’t be busn record bc DEA agent’s ltd contact and ken of Wilson Oil do not make him a qualifying agent. Can be brought under 807 bc no indication of unreliability of records. 

VII. Confrontation Clause

Amendment VI: in all criminal prosecutions the accused shall enjoy the right… to be confronted with the witness against him…” *(exception for child witness if traumatized)

NO CC problem:


-any use of hearsay in a civil case


-using an out of court statement for a non-hearsay purpose in a crim case


-exclusion of a statement by the hearsay rule in a crim case


-use of a hearsay statement against govt. in a crim case

CC Problem: use of a hearsay statement against a criminal defendant

California v. Green (SCt 1970)

D tried for selling mj, Porter arrested for selling mj- in investigation Porter told officer W, “green is the dealer”. Prelim hearing porter testifies to same. D’s lawyer cross-exam. Porter at length. At trial state calls Porter, he evades and changes story. State offers prior inconsistent statement to impeach AND for truth. [if porter avail, prior fits 801d.1.A, if porter unavail- prelim hearing fits 804.b.1]

I: does prelim hearing testimony violate CC?

H: no problem bc opportunity to confront witness @ first trial. Porter is avail, but even if he weren’t, would still be let in bc of cross-exam.

Ohio v. Roberts (SCt 1980)

D tried for receiving stolen property- credit cards belong to Bernie and Amy Isaacs. D was living with their daughter Anita Isaacs. At prelim hearing, D’s then lawyer called Anita as witness, q’d her vigorously, she denied giving D the cards. At trial, defense is Anita gave him the cards. State offers Anita’s prelim testimony to rebut. 5 subpoenas sent for Anita, parents don’t ken. 

I: is anita unavail? Is there a CC problem?

A: for prior testimony to be admitted, must prove 1. necessary- person is truly unavail. Prove through good faith reasonable efforts at finding them. 2. if testimony has sufficient indicia of reliability, through a. firmly rooted hearsay exception, or b. particularized guarantees of trustworthiness (case by case)

H: admitted 

Firmly rooted exceptions: 

-dying declarations

-prior testimony

- co-conspirator statements

- excited utterances

- med diagnoses statement

- busn records

NOT firmly rooted:

- residual exception

-statement against penal interest

Crawford v. Washington (SCt 2004)

D tried for assault, attempted murder of Lee- who tried to rape his wife. Police q both Lee and wife, D confesses fighting, but claims self-defense, wife confesses taking D to Lee. At trial wife is unavail bc of marital privilege, state offers her statements to police under 804.b.3- statement against interest.

I: can wife’s statements be admitted?

R: Roberts analysis rejected for out of court, testimonial hearsay. Replace “indicia of reliability” with cross-examination. Reliability is procedurally required.

I: What is testimonial?

R: 1. ex parte in court testimony (prelim or equivalent), 

2. affidavits, depositions (formalized testimonial), 

3. statements made under circumstances that would lead a reas. person to believe they will be used in trial. 

A: interrogations by police ARE testimonial

I: how to analyze non-testimonial hearsay under CC? – Roberts and FRE. 

R: testimonial dying declarations admissible even without cross. 

Lower Court Applications—What is testimonial?

Excited Utterances

Hammon v. State (Ind.2005)

D tried for domestic battery. Wife does not appear at trial. State offers through responding officer: 1.Wifes oral statement to officer responding on front porch, 2. wife’s signed “battery affidavit”—both described physical abuse. Trial ct admits as excited utterances. 

I: CC problem? Out of court hearsay used to prove truth/ unavail witness. 

R: excited utterances not per se non-testimonial. Depends on intent: who it’s being said to- family/friends v. police, and the formality of questioning. Is there an “eye to trial”?

A: 1. wife oral statement not testimonial bc not in course of investigation, cop just wants to know if something is going on. No intent to use at trial. 2. is clearly intended for trial = testimonial. 

Problem: creates incentive for cops to skip affidavit and keep it informal, from memory.

In Indiana, formality is key.

US v. Brun (8th Cir. 2005)

D tried for assault w dangerous weapon. Trial ct admits 3 excited utterances: 1. 911 call from nephew, 2. 911 call from girlfriend, 3. girlfriends statements at residence according to officer’s report “fired rifle into bathroom with her in it”

I: CC violations?

R: 911 calls are excited utterances, just need help, no intent for trial. 

A: Bc nephew is unavail, apply Roberts test for non-testimonial hearsay. Reliable. Don’t have to apply to girlfriend bc avail. 3. is admitted bc non-testimonial, no intent for trial. Don’t have to apply Roberts bc avail.

US v. Hinton (3rd Cir 2005)

D tried for coke and gun. Trial ct admits 2 exicted utterances from Mack: 1. 911 call reporting threat from armed man, 2. statement to cops in squad car id’ing D as guy that threatened him w/gun. Mack does not testify at trial. 

I: CC violation? 

A: 1. 911 call is non-testimonial, no violation. 2. id of D is testimonial bc purpose is for trial, reas to believe id to cops will result in trial. 2 is CC violation bc didn’t look for Mack and D had no opportunity to cross Mack. But harmless error bc aquitted on gun charges. 

Note: Hammon ct might have held statement in cop car non-testimonial prelim investigation.

Forfeiture

US v. Garcia-Meza (6th Cir 2005)

D tried for murder of wife. Defense: to intoxicated to intend to do it. Trial court admits evid. Of prior batteries. D claims CC violation bc wife unavail for cross.

I: CC violation?

R: doesn’t matter if testimonial or not. Wrongdoing forfeits any CC claims regardless of if wrongdoer had intent to make witness unavail for trial (note FRE, must be intentional to forfeit)

US v. Mayhew (SD Ohio 2005)

D indicted for murder, kidnapping of ex-girlfriend, her fiancé, and his daughter. State offers tape of daughters statement to police in ambulance before she died. Described all D’s crimes

I: testimonial, forfeiture? What if reason for unavail is the same as crime being tried for?

A: tape was testimonial bc reason to believe will be used at trial. Doesn’t matter bc forfeiture. 

R: when D on trial for same crime that caused forfeiture, the judge must make a prelim ruling (104a) as to admis. Based on prep of evid if D made witness unavial.

A: prelim finding ok bc. 1 .don’t want D to benefit from wrongs, 2. prelims allowed in other similar cases, 3. jury never kens about judges ruling. 

Note: judges aren’t bound by rules of evid during 104a rulings.

SEE Map from class

VIII. Character Evidence


Rule 404


A. Basic Rule and its Exceptions: evidence of a character trait cannot be admitted


     If it is offered to prove conduct in conformity with the trait (circumstantial) 

     Can be admitted if character is at issue (is the legal issue in the case) 



Exceptions to circumstantial character evidence:

1. character of the criminal defendant- if D brings it up first (404 a2)

2. “” alleged victim of a criminal offense- if D brings it first (404 a1)

3. character of a witness

Circumstantial Character Evidence

People v. Zackowitz (NY 1930)

F: D is on trial for 1st degree murder, only question at trial is D’s state of mind. Did he shoot w/ deliberate and premeditated design to kill or was he prey to sudden impulse? P introduce into evid. D’s gun collection. P made no claim that he used them in the killing.

I: proper purpose to admit gun collection?

H: no. only purpose was to persuade that D was a man of violent propensities and he acted in conformity w character on night of killing. No attempt to connect guns to crime.

Cleghorn v. NY Central & Hudson RR (NY 1874)

F: P sues D ‘er bc of accident caused by careless switchman at RR. D claims ct erred when it admitted evid of switchman’s intemperate habits to prove action inconformity with careless character.

I: was evid of careless character of switchman properly introduced to show liability of D?

H: yes. Evid not proved to show action in conformity with character, only used to show that D ‘er was on notice to switchman’s negligence.

Character at Issue

Berryhill v. Berryhill (Ala. 1982)

F: child custody case, character of parents was the issue in the suit. 

I: was it impermissible to ask father if he had ever killed anyone?

H: no. in civil suit, where character or reputation IS the issue, character evid. Admissible.

A: here Issue was fitness to be a parent. Relevant to ask Qs about specific bad acts bearing on character.

Larson v. Klapprodt (SD 1975)

F: tort case for slander. Operative issue is if the statements actually damaged reputation and to what extent to pay damages. Alleged slander was that P was a promiscuous drunk.

R:  evid of P’s character and general standing in the community is admissible bc shows if statements were actually slander and to what degree for damages. Can introduce specific acts to this end.   

Exceptions

1. accused may introduce permitted evid of good character, then P can rebut w/ evid of bad character

2. accused may introduce permitted evid of character of victim, in support of a claim of self-defense to charge of homicide or consent in charge of rape. P rebuts.

3. character witness insofar as it relates to his credibility


B. Methods of Proving Character (405)

Permissible types of evid: 

1. testimony about a person’s reputation, 

2. witness’ own opinion about the person’s character, 

3. NOT evid of how person has actually behaved on other occasions.

Questions about Prior Acts
Michelson v. United States (US 1948)

F: Mich. Tried for bribing IRS agent. Admits giving money, claims coercion/entrapment. Introduces 5 character witnesses testifying about M’s reputation for honesty. On cross: “Did you ever hear that he was arrested for receiving stolen goods?”

I: is this question proper?

R: D opened up the question of his reputation so P could rebut his assertions on cross.

 405b Proving Character: in cases where character is at issue or brought by D, proof may also be made on direct

A: asking about specific prior incidents tests the strength of witness’s ken about community opinion/rep.

Policy: allow reputation bc presumably it is disinterested, less incentive to fabricate.

*New Rule: on cross, inquiry is allowable as to whether the reputation witness has heard of a particular act pertinent to the trait in question (ie witness claims rep for honesty, can ask about stealing)

Government of Virgin Islands v. Roldan (3rd Cir. 1979)

F: D tried for murder, D offers his cousin Cruz as character witness. Testifies on “cross” (bc state called witness, but direct in fact) that “he doesn’t bother anybody.” On redirect P asks “did you know he was convicted of murder?” Cousin says yes. 

I: permissible to ask about this specific prior bad act?

A: Prior act question from P permitted bc D opened up character and Q served to test strength of witness’ ken of character. 

U.S. v. Krapp (8th Cir. 1987)

F: D is a postmaster, tried for filing false stamp inventories. D presents character witness “reputation for honesty.” On cross P asks “ were you aware that D’s husband filed false income tax returns?”

I: was this a proper prior act question? Was it asked in good faith? Mistrial?

R: To be a proper prior act Q it must be asked pursuant to a good faith investigation into it’s truth.  Ct didn’t find bad faith from P, but did chastise bc not enough investigation to have sound basis for Q. However, no mistrial bc jury instruction, and enough other evidence to warrant jury conviction.

U.S. v. Setien (11th Cir. 1991)

F: D tried for conspiracy to import coke, D offers Mermlstein- a coke importer- as character witness “we met regularly as social friends, I offered him a job and he wouldn’t accept and said I am damaging society”. Ct ruled testimony was irrelevant under 405b.

I: was evid valid/relevant?

R: evidence of good conduct is not admissible to negate criminal intent.  Merml was using “prior good acts” so testimony wasn’t valid. (not rep or opinion testimony)

D can’t offer specific incidents to prove character on direct.


C. Other Uses of Specific Conduct

1. Permissible Purposes

U.S. v. Beechum (5th Cir. 1978):

F: D is postman tried for intentional poss’n of item stolen from mail (silver coin).  D “I planned to give coin to my super as soon as I could.” State offers, trial admits other prior acts. D had 2 Sears credit cards in his wallet that were mailed to people on his route 10 months earlier. 

I: is there a proper purpose of showing the other act?  403?

A: 1. proper purpose- credit card poss’n shows his intent w/respect to coins bc if he had stolen cards in his wallet 10 months after shows wrongful intent and that he is more likely to have wrongful intent for the coins as well.

2. 403 test: probative value is very strong bc involves D in a similar scenario and the other evid of intent in the case is mixed. Little danger of unfair prejudice bc not evid of an emotional nature and there is a limiting instruction.

U.S. v. Boyd (4th Cir. 1995)

F: D tried for mj trafficking, state offers and trial admits other act: D’s personal use of mj and coke. 

I: were other acts brought in under proper purpose (404B)? 403 test?

A: evid of D drug use makes it more likely he sells in order to have a constant supply.

Prejudice? Evid already admitted of 100’s of lbs of mj, the fact that he uses isn’t shocking and won’t create an improper character inference. 

U.S. v. DeJohn (7th Cir 1984)

F: D tried for cashing stolen govt checks. D claims it wasn’t him. State offers other acts: YMCA guard caught him behind reception desk (where checks were), in a different case, police found he had another’s check. He said “I got it behind the reception desk at the YMCA”

I: prior acts have proper purpose? 403?

A: D’s defense makes his opportunity to commit the crime a central issue. Acts are admissible bc show he had opportunity to be in place where checks were. Highly probative of opportunity.

Lewis v. U.S. (10th Cir. 1985)

F: D tried for burgling a post office. State offers prior act: accomplice testifies “we burgled garage store and took items like cutting torch, oxygen bottles”

I: proper purpose? 403?

A: the items that were taken were needed to commit post office burglary.  Proper purpose bc show preparation for crime by aquiring/having the tools needed. Probative value-highly specific.

U.S. v. Crocker (5th Cir. 1986)

F: D tried for bank theft conspiracy- cashing conterfeit checks. Defense “I was just driving friend to bank, I didn’t ken they were counterfeit.” State offers other acts: 7 years ago D arrested with same guy for driving around with counterfeit checks. 

I: proper purpose? 403?

A:  proper bc shows non-innocent ken, not character for counterfeit checks. Highly probative bc so similar a scenario.

U.S. v. Dossey (8th Cir. 1977)

F: D tried for armed bank robbery of bank in Little Rock, feb. 1976. Teller from LR testified that robber was lady with blond hair, blue shirt, and rose colored glasses but couldn’t id D.  State offers other acts: 1. Jagow: “we robbed bank in Mesa, March 1976”, 2. “D wore blue shirt, blond wig, and pink glasses, 3. D robbed a bank in Minnesota. 

I: Proper purpose? 403?

A: the Az robbery is confirmed, so the description is beneficial highly probative of the modus operandi of D. The Minnesota test. Was not probative bc little connex to LR robbery and probably shouldn’t have been admitted. But enough other evid. To convict, so not harmful error. 

U.S. v. Wright (7th Cir 1990) 

F: D tried for selling crack in May 1988. undercover bought 4 bags but didn’t arrest D at the time of sale. Later id D f/photos. State offers prior act: police tapped D’s phone in Nov. 1988 and D bragged “I’m a drug dealer”

I: proper purpose?

A: no. effectively character evid. Bc there is nothing in the telephone conversation that links D to the May 88 sale. If D had said, “I’m a drug dealer, I sold to 2 white guys in a buick on May1, 1988- then would have been proper prior act. Here doesn’t show any motive, intent, opportunity related to May 1988 sale.



2. Requisite Proof

Huddleston v. U.S. (US 1988)
F: D tried for poss’n, selling stolen goods in interstate commerce. Sold 5000 stolen blank video tapes in April 1985. Defense: I thought they were legit, I was selling on comm’sn. State offers prior acts: Tony: “D sold me 38 tv’s in Feb 1985 for $28/each (below mkt value), Nelson: “D offered me appliances (later proven to be stolen and D was arrested for it) in May 1985” D challenges Tony’s test. bc govt didn’t prove the tv’s were actually stolen first. 

I: should the jury be exposed to prior acts before the ct has made a determination that the D did in fact commit the act?

A: 1. text doesn’t say do a 104 a or b test. – only need sufficient proof 

2. in general use 104b for conditional relevance

Ct doesn’t have to do conditional relevance test under 104a or b. But prior act evid must be relevant under 404b. 

R: under 404b prior act is relevant when unproven in ct only if jury can reasonably conclude that the prior act occurred and the D was the actor.   

D. Character and Habit

Character for care= person’s tendency to act prudently in all the varying situations of life (home, work, etc.)

Character evid. Received cautiously depending on purpose and with limits.

Habit= person’s regular practice of responding to a particular kind of situation with a specific type of conduct. Ex: a person may have a habit of going down stairs 3 steps at a time.

Habit evid. Received generously under 406

R 406: “Evid of the habit of a person or the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove 

that conduct on a particular occasion was in conformity with the habit”

Loughan v. Firestone (11th Cir. 1985)

F: P works on tires and sues D for product liability bc wheel flew off and hit his head. D offers evid: 1. P admits to regularly drinking beer at work, 2. Supervisor confirms P drinks at work, 3. Prior boss “I fired him for drinking at work”

I: is evid of drinking admissible evid of habit?

R: regularity and frequency of drinking under the same circumstances establishes P’s habit of drinking on the job. 

A: bc he has a habit, its more likely that he was drinking at work on the day of the accident and contributed negligence.

E. Sexual Assault and Child Molestation (Rape Shield)

Pre 1978: Rape D says “there was consent” Issue in the case is victim’s character for chastity. Victims character admissible under 404a2 if offerrred by D. Ex:

Graham v. State (Tex. App 1933)

F: D did not assert consent at all, denied sex altogether. D maintains reason for physical injury is that he refused her and she became physical. Ct held P could introduce evid of victim’s character for unchastity bc probative of the possibility she attacked him bc of her refused sexual advances.

New Rule 412:

(a) in civil or crim case, can’t offer 1. evid to prove that the victim engaged in other sexual behavior, (prior sex acts) 2. evid to prove victims sexual predisposition 

(b) exceptions- see Saunders. Plus civil exception when probative value is substantially outweighed by harm. Or in civil case sexual rep is admissible if it has been placed in controversy by victim. 

(c) party that wants to use exception must 1. file written notice 14 days before trial, and 2. notify the victim, 3. ct has to have hearing in camera before ruling w opp to be heard by victim.   

1. Character of victim

U.S. v. Saunders (4th Cir 1991)

F: D tried for aggravated sexual abuse. Victim is Patricia Duckett. Defense: “it didn’t happen then, it happened earlier that day and was consensual” D offers prior acts: 1. D’s prior sexual relations with her, admitted, 2. Smith’s prior sexual relations with her, rejected.

I: properly admitted/rejected?

R 412a: reputation and opinion testimony of victim’s prior sex behavior prohibited in every rape case except, 412b: 1. when evid Constitutionally req’d to be admitted, 2. when D claims he was not the source of semen or injury, 3. when the D claims the victim consented, and then only evid about D’s prior relationship w victim. 412 B is only time can introduce evid about victim’s prior sex acts with others. 

A: here smith’s test did not fall under exceptions of 412b. 

IX. Other Forbidden Inferences

a. Subsequent Remedial Measures

FRE 407

Policy- conduct is not in fact an admission since equally consistent with injury from accident as with injury from fault. Plus social policy of encouraging people to take acts in furtherance of safety.

Clausen v. Storage Tank Development Corp

F: P injured at work in 1989. Sues owner (D) and occupier (Sea-3) who in turn sue P’s ‘er

P offers, trial court admits ramp repair. 1992 Sea-3 tells D to replace ramp.

I: was evidence of ramp repair admitted for a proper purpose?

A: ramp repair was offered only to show the issue of who controlled the ramp, not that fault existed because of the repair. Trial ct ruled within it’s discretion that it had some probative value, even if occurred 3 years later. Plus there was a limiting instruction.

In Re Asbestos Litigaion

F: McPadden sues Crane, her husband’s employer, for wrongful death bc of exposure to  asbestos while working. District Ct admitted evidence that Crane put warnings on it’s asbestos products after P’s last exposure.  P claims should be admissible as to feasibility of putting warnings on product.

R: Rule 407—a D must first  contest the feasibility of some action before that action could become admissible.

A: Here feasibility of placing warning signs was never at issue bc D claimed his products weren’t dangerous and didn’t require a warning.  Since D didn’t contest feasibility of the signs, their placement shouldn’t have come in.

b. Settlement Efforts- Civil Cases

FRE 408- applies to a compromise in a claim which was disputed as to either validity or amount. So can’t apply to credit card negs where amt is not disputed.

Rule excludes “evidence of conduct or statements made in compromise negotiations, as well as the offer or completed compromise itself…” (adv com note)

Policy- irrelevant bc may be motivated by a desire for peace rather than from any concession of weakness in position. Plus want to promote settlement of disputes.

Can use to prove- biases/prejudice of witness, rebutting a contention of undue delay, or proving effort to obstruct (ie a separate crime)

Can’t use- to prove liability or invalidity of the claim or its amount

Ramada Development Corp. v. Rauch (5th Cir. 1981)

F: P sues D on building K bc of non-payment. D claims defects, offers and trial ct rejects a report commissioned to study defects as a basis for settlement talks. D argues a) not a settlement material, b) being offered for proper purpose of showing P on notice of D’s complaints 

I: is the report protected settlement material?

R: document would not exist but for settlement. Plus other ways to prove P was on notice as to D’s complaints of defects.

Carney v. American University (D.C. Cir. 1998)

F: P discharged by D ‘er. Sends notice of her intent to sue bc of discrimination. Around same time, separate issue of extra severance pay arose.  D wrote letter to P’s attny stating P may be entitled to add’l sev. Pay.  P didn’t receive extra pay and added claim of retaliation. Wants to admit severance letter to prove retaliation claim. D claims can’t admit bc letter is settlement neg. 

I: are letters being submitted for a proper purpose?

A: Can be admitted bc letters are being offered to prove a separate wrong of retaliation which the letter itself is evidence of.  Doesn’t obstruct the policy for settlement of disputes bc letter was not being used to settle the retaliation (or discrimination) suits. Letters involved a separate issue.

R: Where evidence is being used to prove a separate wrong, and their existence creates that wrong, they are admissible.

Note: example of legally operative fact of retaliation

c. Settlement Efforts- Criminal Cases (Plea Bargaining)

FRE 410- statements made during the course of plea discussions between a criminal D and a prosecutor are inadmissible against the D.

Policy- “exclusion of offers to plead guilty or nolo has as its purpose the promotion of disposition of criminal cases by compromise.” (adv com note)

US v. Mezzanatto (SCt 1995)

I: can protection of FRE 410 be waived by D?

F: at beginning of plea bargaining P said  D had to be completely truthful and as a condition to proceeding with the discussion, P made D agree that any statements he made during the mtg could be used to impeach contradictory testimony he might give at trial.

D lied during negs and P called them off. At trial D offered testimony contradictory to his plea statements (impeached him).

PP: 9th cir. says there is no express exception for waivers in text of rule so congress must have meant to preclude them. 

A: Waiver is presumptively available, as are almost any kind of K btw the parties creating the rules of the trial.  Cites agreements to waive hearsay objections.  “It is left to the parties, in the first instance to determine whether or not the rules are to be enforced…Only in rare instances will a trial judge exclude evidence the parties want to see admitted.”

Exception – waiver doesn’t apply to fundamental rights (doesn’t say what those are)

Policy- encouraging settlements while enhancing truth seeking function of trials and  resulting in more accurate verdicts

Dissent- this is so whack. Unequal bargaining power, no way to limit it only to waivers for impeachment- next step is to include waivers for trial. D has to furnish info against himself to sit at the bargaining table.

d. Medical Payments and Liability Insurance

FRE 409 – Evid of furnishing or offering or promising to pay medical, hospital or similar expenses occasioned by an injury is not admissible to prove liability for the injury.

Policy- payment or offer can be made from humane impulses and not from admission of liability.  Encourages assistance to injured person.

FRE 411- Evid of having or not having liability insurance is not admissible to show if person acted negligently or wrongfully. Can include evid of liability ins. To show another purpose like agency, ownership, control, bias, or prejudice.

Policy- including evid of insurance would encourage jury to decide on improper grounds

Charter v. Chleborad (8th Cir. 1977)

F: P was injured, legs amputated by D surgeon. P claims med mal, offers testimony of witness Dr. L who testifies cause of injury was D’s negligence.  In rebuttal D offered testimony of Mr. A who tesfified Dr. L’s reputation for truth was bad.  On cross, Mr. A admitted he did defense work in med mal cases and that some of his clients were ins. Co.

PP: trial court didn’t allow P to ask Mr. A to name the ins. Co’s he worked for. In fact he was employed by D’s insurance carrier.

I: was question asked for proper purpose?

R: Can’t use existence of liability ins to show negligence or guilt, but can use for other purposes, like bias of a witness. 

A: bc P’s claim rested  in part on the reliability of his witness, the credibility of Mr. A’s testimony in challenging P’s witness was properly challenged to show bias.

Higgins v. Hicks Co. ( 8th Cir. 1985)

F: P was motorcycle driver injured on Highway. Claims that D was negligent in resurfacing of highway bc they did not put up adequate warning signs.  D is K’ed w state of South Dakota. P wanted to admit evidence that state carries liability insurance to eliminate juror bias as taxpayers of state.

I: proper purpose for admission?

R: evidence of state’s liability insurance can be admitted to show bias of a witness or if relevant to an issue in the case. 

A: here, taxpayer bias/ state’s liability insurance is not an issue relevant to the case.

X. Witness Impeachment


A. Introduction

Who can impeach:

R 607: “the credibility of a witness may be attacked by any party, including the party calling the witness”

Terms:

“target witness”: witness who one is trying to impeach

“character witness” witness who knows target witness’ character for truthfulness, can be adverse or supporting

Methods:

1. Show why the target witness may lie or misstate, misperceive or misremember, 

2. show that the target witness said something different before, or contradicts someone or something else in the case.


B. Character for untruthfulness

1. in general

U.S. v. Lollar (5th Cir 1979)

F: D tried for transporting stolen property, testifies in own defense. State offers adverse character testimony from former employer: “would you believe D under oath?” “No”

I: permissible Q?

A: bc D testified in own defense, his credibility and character for truthfulness became an issue.  Q was permissible.

HYPO: What if Q was “Do you think he lied just now?” Impermissible under 608b. Cannot ask about specific instances on direct, only about general character/reputation for truthfulness. 

U.S. v. Rosa (3rd Cir 1989)

F: K and R tried for coke trafficking. D pleads guilty and testifies against them. Rosa is cross-examined about 1. his loyalty oath to a crime family, 2. his filing of a fraudulent insurance claim for which he was not convicted, his bribe of a public official for which he was not convicted?

I: permissible Q’s?

A:1. allowed bc reflects character for truthfulness, 2. allowed bc fraud is indicative of character for truthfulness, 3. disallowed bc cumulative given 2 was allowed, and bribery does not bear on character for truthfulness.

U.S. v. Ling (4th Cir. 1978)

F: D tried for making illegal drugs, trial ct admits guns seized from D, D testifies in own defense: “I was going to sabotage the operation” State on cross-exam. Of Ling asks: “Have you ever fired a gun on a public street?” “No” State then calls Off. McKenny to testify about D’s arrest for firing gun on public street. 

I: is officer’s testimony permissible?

R: 608b- specific instances of conduct of a witness, for the purpose of attacking or supporting the w’s character for truthfulness, other than conviction of a crime per 609, may not be proved by extrinsic evidence.

A: Officer’s testimony was extrinsic to Ling and used to show character for truthfulness.

Not allowed.

U.S. v. White (5th Cir 1992)

F: D tried for drug charges, state’s key witness is Northcutt. D’s offer testimony from Northcutt’s former lawyer to challege N’s credibility. N’s lawyer: “N offered to perjure himself to get lenient treatment”

I: Proper admission?

A: N’s lawyer’s testimony is being offered to challenge N’s credibility. Testimony is about a specific act. Under 608b can’t  use extrinsic evid of specific act for this purpose.

HYPO: N later tried for perjury- admissible bc party-opponent admission

U.S. v. Aponte (2nd Cir 1994)

F: D tried for helping rob a postal truck. State’s w is Quiles. D offers docs showing Quiles lied. Trial ct excludes as heresay (wrong). 

I: Should docs be excluded?

A: Docs not offered for truth of matter asserted so not heresay. But still excluded bc extrinsic evidence showing a witness’s character for untruthfulness. 

HYPO: What if when Q was asked if he ever made things up in a sworn statement, he lied? 

2. Prior Criminal Convictions
FRE 609:

(a) (1) for crimes punishable by 1yr+: if witness is accused admit if probative value outweighs unfair prejudice (pv=51%). If witness is not accused, admit if probative value is not SUBstantially outweighed by unfair prejudice (pv=75%?)

(2) if prior was a crime involving dishonesty or false statement- SHALL be admitted.

Ex: yes--fraud, burglary, bank robbery. No—shoplifting, violent crimes. Do balancing.

(b) Time limit- prior must have been w/in 10years of release or conviction. Exceptions.

(c) not a conviction if pardoned, annulled, cert. of rehab, or equivalent

(d) evid of juvenile adjudications against accused not permitted, but maybe adj. Against an adult witness.

(e) just bc conviction is on appeal, doesn’t mean it’s not admissible.

Admissible and Inadmissible Convictions

U.S. v. Wong (3rd Cir 1983)

F: D tried for mail fraud and RICO violations, D testifies in own defense, State offers 2 prior fraud convictions. 

I: do convictions impeach D’s credibility? Danger of Unfair prejudice? Balancing test or compulsory admission?

R 609a2: evid that any witness has been convicted of a crime SHALL be admitted if it involved dishonesty or false statement, regardless of punishment.

A: Priors do impeach D’s credibility. Fraud conviction is a dishonesty crime, so even though highly probative, ct has no discretion in admitting it. 

U.S. v. Amaechi (7th Cir 1991)

F: D tried for drug trafficking, State’s witness is Bennett. B claims he took a suitcase with drugs in it to D. D offers, trial ct excludes, B’s guilty plea to shoplifting. 

I: is shoplifting a crime “involving dishonesty or false statement” per Rule 609a2? Was B “convicted” of a crime?

A: shoplifting is not a crime involving dishonesty. If include this then have to include all crime. B was not “convicted” when he plead guilty bc in Illinois being committed to state supervision means you are not convicted.

U.S. v. Sanders (4th Cir 1992)

F: D is an inmate in Lorton prison, tried for assault, having contraband. D testifies in his own defense. “Jenkins attacked first, it was self-defense.” State cross-e with prior convictions for assault on Horn, and having contraband.

I: 1.Admissible to impeach under 609(a)(1)? 2.Admissible as prior act character evid to prove intent under 404(b)?

R: 1. Accused’s prior conviction falls under 609a1 bc it is an (felony) offense punishable by greater than 1 year in prison. Therefore need to do balancing test: does probative value of evid outweigh it’s prejudicial effect? 

A: 1. even though the prior is generally probative of D’s lack of credibility, the prejudice is extremely high bc it is a prior for the same type of crime. Difficult for jury to use evid to measure credibility (permissible purpose) rather than as evid of character for violence (impermissible purpose).

R: 2. Prior act can be admitted to show evid other than action in conformity with character 404b.

A: 2. trial ct said prior was probative of intent and admitted under 404b. Intent was not an issue bc D admitted to stabbing, but claimed self-defense. So the only thing evid could possibly show was propensity to commit violence- impermissible character evid. 

U.S. v. Oaxaca (9th Cir 1978)

F: D tried for armed bank robbery. D testifies in own defense “I was somewhere else” State cross examines with prior convictions- one for burglary, one for bank robbery.

I: admissible to impeach under 609a1? How different from Sanders?

A: both admitted bc more probative than prejudicial. Highly probative because crimes of theft are more indicative of credibility than convictions for crimes of violence. They are prejudicial bc so similar to current charge, but doesn’t make priors inadmissible per se. Still do a balancing.

Difference from Sanders- theft v. violent crime conviction

Note: when prior is similar to current charge, proceed with caution because could be seen as indicative of character for that type of crime and conformity therewith—not for credibility impeachment.

U.S. v. Hernandez (7th Cir 1997)

F: D tried for kidnapping (with ransom), conspiracy. D testifies in own defense: “we weren’t holding him against his will” State cross examines w/ prior conviction- poss’n of coke and mj. 

I: Any connex to crime now charged? Is drug crime probative of truthfulness?

A: ct says drug convictions were related bc D was drug addict who needed money to pay back drug deal so he kidnapped to get ransom money. Ct thinks probative of truthfulness and ct was w/in it’s discretion.

Preserving Claims of Error

Luce v. United States (US 1984)

F: D tried on coke charges, D tries to block P from using prior drug conviction evid to impeach him. D did not commit to testify, Did not say what his testimony would proffer. Trial ct admitted conditionally.

I: can D claim reversible error for admission allowing P to conditionally impeach w/ prior drug charges when he didn’t even testify and was never impeached?

New R: D must testify in order to preserve 609a claims of error. Waive issue if don’t testify. 

A: pure conjecture, judge could change his mind. Can’t say it affected D’s decision to testify bc can’t prove weren’t other reasons.

Ohler v. U.S. (US 2000)

F: D tried on mj charges, State gets pre-approval to impeach D with prior drug conviction

D testifies in own defense and takes sting out of cross by admitting her prior drug convictions on direct.

I: if D testifies as to prior on direct, has she waived claim of error in admitting prior for impeachment?

R: Waived.  Can’t claim error when you introduce evidence yourself.

C. Prior Inconsistent Statement

R 613(b): “extrinsic evid of prior inconsistent statement by a witness is not admissible UNLESS the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opp. To interrogate the witness thereon, or the interests of justice otherwise require.  This provision does not apply to admissions of a party opponent- rule 801d2.

U.S. v. Lebel (2nd Cir. 1979)

F: D tried 2nd time in heroin conspiracy. State offers Laws, who ids D. At first trial Laws couldn’t id D, at 2nd trial, D cross-examines Laws for 2.5 days and never asks about failure to id D at 1st trial. Then D offeres Yaniello to say “Laws couldn’t id D at 1st trial” Trial ct doesn’t allow Y to testify unless and until Laws was given a chance to explain or deny the statement on the witness stand.

I: can D ask Yaniello about Laws prior inconsistent statement under 613(b) before giving Laws chance to respond?

R: there is no time requirement, Laws just needs a chance to respond sometime. No error bc D had other opportunities to point out lack of id but didn’t.

U.S. v. Dennis (8th Cir. 1980)

F: D tried for loansharking, Charles Miller is a complaining witness. CM testified to grand jury about D’s loans, at trial denies testimony “I can’t remember” State impeaches CM w/grand jury transcript.

I: 1. is saying “I can’t remember” ‘inconsistent’? 2. Is it ok to use extrinsic transcript? 3. Did he have opportunity to explain or deny?

A: 1. saying “I can’t remember” is not inconsistent by itself. Here he says “I can’t remember paying 25 cents on the dollar” so the court doesn’t believe his statement- that makes it inconsistent. 2. transcript is extrinsic, but ok to admit bc CM had opportunity to respond to it on the stand. 

U.S. v. Morlang (4th Cir 1975)

F: D tried for bribing federal agency. State calls Wilmoth, his accomplice. State ken W will deny D’s role. State calls W’s cellmates and elicits his prior statement saying D was involved. 

I: permissible to admit cellmates testimony to impeach W when testimony is hearsay?

R: if the testimony is otherwise inadmissible, it cannot be admitted to impeach. No end runs around hearsay rule.

A: look for “subterfuge” did party calling witness (here W) ken that W would testify the way he did?

U.S. v. Ince (4th Cir. 1994)

F: D tried 2x for assault, allegedly fired gun at trucks leaving a concert. During investigation D’s friend N tells officer Stevens “he said frank didn’t shoot the gun, I shot it”. At first trial, N says “I can’t remember what D said” Call off. Stevens: “N said, Ince said “I shot the gun.” 

I: Morlang problem?

A: at first trial, P didn’ ken N would testify the way she did, so no subterfuge. At second trial, ken that N would testify, so test of officer S is inadmissible under Morlang.

U.S. v. Webster (7th Cir. 1984) 

F: D tried for helping King rob a bank. State calls K. State wants prelim statement first. D objects. Kings says W did not help- changes his testimony. State impeaches K w/ statements to FBI (hearsay). 

I: Morlang problem?

A: no, bc no subterfuge. State did not ken that k would testify that way.


D. Bias and Incapacity

Bias
U.S. v. Abel (US 1984)

F: D tried for robbing bank, Ehle-one of robbers- pleads guilty. 1.State calls E “D took part in robbery”. 2.D offers Mills to impeach E’s credibility. “in jail E said, “I’m going to lie against D” 3.In turn, state wants to offer test from E that  all 3 were in a gang called “Aryan brotherhood”- a secret prison gang that makes its members lie, cheat, kill for one another.D says too prejudicial. Ct allows only info about “secret gang”-not name not impeach if D witness claims no ken of gang.

I: Is testimony about prison gang allowable? 403?

A: yes, bc made existence of M’s bias toward D more probable if he was in a gang that required him to lie for other members. Not more prejudicial than probative bc of they type of the organization (it’s tenets) had to be ken to show bias and bore directly on the source and strength of the bias. Not prejudicial bc ct didn’t allow name of the org.

Incapacity

U.S. v. Sasso (2nd Cir. 1995)

F: D and Armienti tried for gun trafficking, key state witness is Kramer, Armienti’s ex girlfriend. D offers and trial ct excludes evid about Kramer’s depression- that she accidentally killed a co-worker in truck accident and had to take antidepressants.

I: Does taking anti-depressants show incapacity?

R: incapacity shown by history of delusional or paranoid behavior that prevents one from precieving or remembering events correctly.

A: not unusual to get depressed after an event like above. D showed no evid that K was delusional or paranoid, or medications created difficulties in memory during that time.

Henderson v. Detella (7th Cir 1996)

F: H tried on murder charges. Key state witness is Chavez- the victim of the attempted murder who witnessed murder. Chavez id’s H. H offers Jones “I saw Chavez use drugs many times”

I: does this evid show incapacity?

A: proper to ask about Chavez’ drug use. But not probative unless is related to the crime at hand. Here, J testifies that C used drugs on different occasions, but nothing connecting her drug use to the  time of the murder that would have made her unable to perceive the events correctly and id the offender. 

New R: testimony of w’s drug use exluded where does not establish that it affected w’s memory of relevant events.

e. Specific Contradiction

Collateral Evidence Rule: applies to impeachment by contradiction (when you show that a witness made a fact mistake to imply that he could make other mistakes as well)

Allowed: Extrinsic evidence that 1. contradicts AND proves a substantive fact, or 2. contradicts AND proves other impeaching point. (Extrinsic = outstide the conversation)

Disallowed: evidencet that 1. only contradicts. Exception: if only contradicts, but goes to linchpin of testimony.

Simmons v. Pinkertons (7th Cir 1985)

F: P sues D for warehouse fire. Hayne, a guard for D’s corp- set the fire. P cross examines H “did you like to investigator about taking polygraph?” Yes. 

I: admissible under 608b? does it violate collateral evidence rule?

A: ok under 608b b/c 1. intrinsic not extrinsic, 2. specific instance used to show veracity of truthfulness, 3. applied to witness and person who’s credibility trying to undermine.

Does not violate CE rule b/c intrinsic. 

US v. Copelin (DC Cir 1993)

F: D tried for selling coke. Officer M buys w specific bills, D is arrested in minutes w/specific bills. D’s defense “it was bailey, we were playing dice for money- that is how I got this money” on cross, state asks if D has ever seen drugs “only on t.v.” state then asks him about his failed drug tests to impeach.

I: can ask about failed drug tests to prove he has lied about seeing drugs? 

R: 404b prior bad acts can’t be shown to prove action in conformity therewith, but can be offered for “other purposes; such as proof of motive, opportunity, intent, preparation, plan, ken, id, or absence of mistake or accident…” such as= not a closed list.

A: 1. govt asking for proper purpose: to show D’s specific contradiction to impeach. Not an improper purpose to show that D has character for drug crimes. Prior bad acts used for permissible purpose. 2. not extrinsic evid, so no CE problem. 

Extrinsic Impeachment Evid: (types)

1. character for truthfulness: can use opinion, rep testimony, prior crim convictions- but not specific acts

2. prior inconsistency: yes with opportunity- 

3. bias- yes

4. incapacity- yes

5. contradiction- yes, unless purely collateral.

XI. Witness Rehabilitation

A. In general: 

1. start with impeachment(then to rehab. Rehab 1st is “bolstering” BAD

2. rehab should be narrowly tailored to respond to impeachment.

Ex: untruthful character( truthful character, bias( disinterest, incapacity( capacity, vacillation( constancy, contradiction(corroboration

U.S. v. Lindemann (7th Cir 1996)

F: D on trial for wire fraud, made B kill his horse for ins. Money. State offers B. D impeaches B’s credibility by showing he has plea bargain for naming D. State rehabilitates by showing D is one of 30 and not critical to plea.

I: proper? Under 608b?

A: if one side brings up bias, the other side can show evid to rehab- like disinterest. 

Test: must be relevant and specifically tailored to meet challege. Here relevant/tailored.

R: bias does not fall under 608b bc intrinsic evid.

C. Character for Untruthfulness

Beard v. Mitchell (7th cir. 1979)

F: P sues D for negligence in her brother’s death. P offers evid of D’s prior inconsistent statements to attack his credibility. D offers testimony of AUSA about D’s character for truthfulness.

A: permitted bc under 608(a)(2) can bring evidence of character for truthfulness after the witness’s character has been attacked by: opinion, reputation, or otherwise. Here- otherwise is prior inconsistent statements.

U.S. v. Danehy (11th cir. 1982)

F: D tries to admit evid about his credibility after State on cross points out discrepancies in his testimony. 

I: are discrepancies in testimony an attack on credibility?

A: no. therefore can’t offer evid of own character for truthfulness bc character hasn’t been attacked first (608). To do so would be “bolstering”. Further, can’t introduce character evid under 404 bc character for truthfulness is not pertinent in the case. (he is on trial for coast guard interferance)

U.S. v. Murray (3rd 1997)

F: D tried for murder, selling coke. State offers Brown, police informant. D cross-e Brown about his drug use, concealed; theft, drug convictions, etc. State offers Off. Goshert. Asks OG’s opinion of Brown’s rep: 1. “extremely reliable and accurate. We’ve used him numerous times” 2. “we’ve used him 65, 66 times”

I: permissible under 608(a),(b)?

A: permitted under a) bc credibility had been attacked, opinion test of off. Used to rehab

½ Permitted under b) bc extrinsic testimony ltd testimony- can’t testify about specific acts. Therefore statement 1 is allowed as sufficient foundation for opinion testimony, statement 2 not allowed, too specific.

D. Prior Consistent Statements (2 types)

1. Nonhearsay use: offered to show witness has been constant or rebuts assertion that the testimony is a lie, or comes from an improper influence or motive.

2. Hearsay use: may fall in exemption. Offered to prove truth of matter asserted in prior statement. 

3. FRE 801d1B: statement is not hearsay if the declarant testifies at trial or hearing and is subject to cross concerning statement, and latter is consistent with the declarants testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.” –no temporal requirement added by Tome
4. common-law “premotive” rule: prior consistent statement is deemed irrelevant to refute the charge unless the consistent statement was made BEFORE the source of bias, influence, interest or incapacity originated.”- McCormick

Tome v. U.S. (US 1995) (which is it? Broad or narrow?)
F: AT born in 1986, parents divorce in 88. Dad had primary physical custody. 90- mom alleges sexual abuse by dad. In 92 at trial, dad says story is fabricated so that mom can have custody of child. mom introduces testimony – for their truth- of 6 people repeating child’s out of court statements about abuse. All out of court statements were after the alleged motive for untruthfulness. 

I: can the out of court statements be admitted under 801d1B when they occurred after the source of bias?

R: ct adopts common law time reqmt. For 801d1B

A: broad interp- statement must have been made pre-motive

     Narrow interp- to rehab, statement can be post-motive, to prove truth statement must be pre-motive. 

US v. Simonelli (1st Cir 2001)

 F: D tried for filing false tax returns. State offers B, the accountant. On cross, D shows B made prior inconsistent statements to grand jury. To rehab, state shows consistent statements from same transcripts

I: problem with 801d1B? 

R: “where prior consistent statements are not offered for their truth, but are offered to rehab or credibility, 801d1B time restrictions to not apply.” (maj. Cir. Rule)

A: here the D went to far in trying to admit ALL prior consistent statements, became bolstering. But harmless error bc cumulative here and enough evid. To convict. 

Expert Testimony – Can’t just take their word for it.

FRE 702: if scientific, technical, or otherwise specialized ken will assist the trier of fact to determine a fact issue or understand evid., a witness qualified as an expert may testify as to his opinion IF: (can rely on info received 2nd hand)

1. testimony based on sufficient facts or data

2. testimony is the product of reliable principles and methods  AND

3. witness applies the principles and methods to facts of the case- reliably.

A. permissible subjects and scope

Hatch v. State Farm (Wyo. 1997)

D sues state farm for denying fire ins. Claim. D claims arson. I in case: did D breach duty of good faith and fair dealing? P offers expert on ins industry standards for claims: “in my opinion, D was not a good neighbor”

I: error to exclude “good neighbor” opinion?

A: experts area of expertise is in good faith and fair dealing standard of insurance companies, not in what makes a good neighbor. Exceeded scope of expertise- properly excluded bc not helpful. 

B. reliability

1. court appointed experts

LeBlanc v. PNS stores (ED La 1996)

P sues D in tort for slip and fall at their store. D askes ct to appoint its own expert under FRE 706. 

A: ct appointment of expert is within discretion of ct, but should be used for exceptional cases only. Can’t use ct as an alternative to communication and adversary process. 

2. judicial screening of party appointed experts

PROBLEM: at time of trial ct doesn’t ken if a scientific theory (that is not firmly established) will end up being generally accepted, or trash. 

Frye v. US (DC Ct App 1923)

Aff’d exclusion of crude polygraph test bc not yet sufficiently established in scientific community. 

Daubert v. Merrell Dow (S Ct 1993)

Benedectin- anti nausea drug alleged to cause birth defects. I is causation. D moves for SJ bc P failed to prove causation. D’s expert testified that 30+ studies reported no link. P offers 8 experts that disagree with D’s expert based on their own tests on animals and re-analysis of 30+ studies—all unpublished, new methods. 

A: trial ct creates new test for screening of experts: Frye+. 

R: scientific testimony ok if 1. grounded in scientific method, 2. helpful to trier of fact. Done according to prelim ruling under 104a: 1. is reasoning or methodology underlying testimony scientifically valid AND 2. if reas/method are properly applied to facts of case.

R: many factors- not a definitive checklist

R: “Scientific Theory” 

- can be and has been tested

- has been subject to peer review, publication

- ken error rate

- standardized among professionals

- generally accepted (Frye)

Policy: ct is not the place to test your scientific theories.

GE v. Joiner (S Ct 1997)

Tort case- do PCB in transformer fluid cause lung cancer? 

A: expert relied on good methods applied to different facts- mouse studies, different symptoms/exposure. Not relevant to case. 

Note: standard of review for prelim is deferential (abuse of discretion)

Non-Scientific Experts

Kumho Tire v. Carmichael (S Ct 1999)

Product liability suit for tire blowout. Expert in tire analysis is excluded by trial ct. 

A: no one in tire field uses experts methods, they are entirely subjective, and even he didn’t apply the factors completely. – not reliable principles or method. 

Note: Daubert factors not exhaustive, ct may consider other factors to determine reliability of methodology.

Opinion Testimony

FRE 701: opinion testimony (by non-expert) ltd to those opinions or inferences, 1. rationally based on personal ken (reiterates Rule 602 reqmt of personal ken of matter), 2. helpful to jury in fact determination, 3. not based on expertise.

Virgin Islands v. Knight (3rd Cir 1993)

D tried for killing Miller with gun. Gun went off while he beat miller w/it. defense: it was an accident. D offers opinions of investigating officer and eyewitness: “it was an accident”

I: error to exclude officer’s opinion? Error to exclude eyewitness opine?

A: officer had no personal ken, so could not testify. Eyewitness did have personal ken, and helpful to jury. Harmless error though, bc other evid showed it was accident and P didn’t dispute it was an accident.

Robinson v. Bump (5th Cir 1990)

P sues D over car accident. D offers testimony of Battle who was driving behind D’s truck at time. “D was in total control of truck”

I: admissible?

A: yes, Battle had personal ken, and opinion based on that personal ken and was helpful.

US v. Meling (9th Cir 1995)

D tried for product tampering- killed 2 in attempt to cover up killing his wife w/poison. D called 911 for his wife, state offers opinion of paramedic, and 911 operator: “D was faking grief”

I: admissible opinion?

A: paramedic had enough time to form opinon, based on personal ken and helpful. 911 operator helpful bc can compare it to other grief calls and base opinion on that. 

US v. Peoples (8th Cir 2001)

Peoples and Lightfoot tried for murder of roommate, Ross. R was govt witness. State plays tapes of P and L, Special Agent Neal gives narratives over tapes as to meaning of phrases and intentions. Trial ct admitted. 

I: are Neal’s opinions permissible testimony?

R: when law enforcement agent is not an expert, test is admissible as lay, only when 1. officer has participated in conversation, 2. has personal ken of the facts of conv., OR 3. observed conversation as they occurred. This is to help jury understand facts of conversation—not to provide explanations or interpretations.

A: Neal lacked personal ken of conversation. Harmful because usurped jury’s role

Testimonial Privileges

A. General

B. Attorney-Client Privilege

1. introduction

2. elements of the privilege

a. communication

b. in confidence

c. between attny and client

d. to facilitate legal service

3. waiver

4. crime-fraud exeption

C. Spousal Privileges

D. Other Privileges
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