EVIDENCE – DOUG BELOOF – FALL 2009

I. RELEVANCE

a. Central Structure

i. Excludes more evid than any other rule

ii. 2 most basic principles of modern evid law

1. all irrelevant evid should be excluded

2. relevant evid should be admitted

a. but may still be excluded by a different rule

iii. 2 central components

1. evid makes some fact at issue more or less likely than it otherwise would be

2. that fact itself must have consequences to the issue being litigated

a. if fails either of these two tests, it’s out

b. very low bar; need not be sufficient, conclusive, or even very helpful

iv. chains of inferences

1. each link must satisfy relevance

2. Is there a relational connection between piece of evid and thing at issue?

a. If any link is “no” then chain falls apart

b. Common sense and logic determine if relational connection

v. Trial judge had discretion to exclude on relevance

1. Types of discretion:

a. Deciding whether relev or not relev

i. abuse of discretion standard

b. C can exclude evid bc more prejudicial than it is probative

i. Balancing test

c. Discretion exists where the probative values is outweighed by delay, waste of time, or cumulative nature

b. Probative v. Prejudicial

i. Rules 401, 402, 403

ii. Balance favors admissibility

iii. Must be “unfairly” prejudicial

1. Would confuse or bias the jury

2. Eg: McRae
a. Photos of graphic gunshot scene allowed even though prejudicial to D

i. Put into evid to establish certain elements of the crime

b. As here, the judge can screen out certain photos if their prej value outweighs their probative

i. Could also give limiting instructions to jury

3. Eg: Old Chief
a. Prosec had to prove that he was the type of felon prohibited to possess a firearm

i. D says enough if he just stipulates that he was

ii. P wants to describe exact crime

b. C says nature of the prior conviction might bias the jury unfairly against D

c. Conditional Relevance

i. Rule 104(b)

ii. Fact 1 (preliminary) ( Fact 2 (prelim) ( Fact 3

1. Even if fact 2 is really lame, the question is whether the judge will let the facts go to the jury

2. Fact 3 can’t exist w/o believing fact 2

3. When the relevance of 3 depends on the belief in 2, it shall be admitted

4.  Hinges on if a reasonable jury could believe 2

5. typically a J will allow all 3 and let the lawyers argue them

II. HEARSAY

a. Rules 801(a)-(c)

i. An out-of-court statement offered to prove the truth of the matter asserted

1. outside of the present court proceeding; could be a statement from a previous in-court proceeding

2. “matter asserted” refers only to what the declarant asserted

3. hearsay rule applies to any link in the chain of inferences

4. form of statement doesn’t matter; could be verbal, written, recorded, etc.

ii. Witness v. Declarant

1. Witness: someone on the stand under oath

2. Declarant: anyone who has made a statement of any kind whether or not under oath

b. Non-Hearsay Uses of Out-of-Court Statements

i. You can get a statement admitted into trial, which if believed by the jury for the matter asserted, would be hearsay proof

1. But you can admit it for reasons other than to prove the truth of the matter asserted

2. Generally a judge would give a limiting instruction

a. Eg: “you’re not to use this statement for the purpose of proving that the light was green; you’re to use it for the purpose of showing X’s state of mind instead”

ii. Important to segregate what is and is not hearsay under FRE before looking for exceptions

1. Have to understand distinctions between what is and is not hearsay and what is an exception to hearsay rule

c. Hearsay and the Implied Assertions

i. Verbal Acts -  Rule 801(a)(2)

1. Def: statement that has a legal effect inherently, in the very words spoken; does not assert a matter of truth/untruth

a. Not offered to assert something, but to accomplish something

b. Create/destroy legal relationships

c. We don’t care whether the person saying it believed it or not

d. Eg: I offer you this corn for 10 bucks

e. Eg: I now declare you man and wife

2. Eg: oral cancellation of insurance policy

a. Not being admitted to prove what was going on in declarant’s head but to show the legal effect it had; i.e. to cancel the policy

3. Eg: lawyer and marshal overhear witness demanding money for testimony

a. Not hearsay b/c not being offered prove truth of matter asserted, but rather that it was indeed asserted; legal effect is that it tends to prove perjury on part of witness

ii. Implied Assertions

1. Using beliefs of people to prove elements of a case; get to their belief impliedly through their actions/words

2. Some problems with IA’s:

a. If truly non-assertive, no possibility of insincerity, but problem of ambiguity is greater

b. Risks of bad memory and faulty perception exist as much here as in a hearsay situation

3. Go to the weight, not the admissibility

a. Eg: If many people open umbrellas, much more probative that it’s raining than if one person opens an umbrella

4. Controversial, but for purposes of the exam and bar implied assertions are not to be excluded as hearsay (FRE’s position)

d. Hearsay and Confrontation

i. 6th Amendment Confrontation Clause

1. as a con right, trumps any statutory rules, like the FRE’s

2. Limits on its application:

a. Only applies in criminal prosecutions

b. Grants the right of confrontation only to the accused

c. Right is satisfied only if the accused is “confronted”

i. Some dispute about what confrontation entails, but broad consensus that it’s satisfied if by:

1. In-court testimony

2. In the presence of the D

3. Subject to cross-x

d. Does not apply if the D had the chance to cross-x the witness under oath in a prior proceeding involving the same charges

i. If prior proceeding was a prelim hearing, would not apply if it met these criteria

ii. If D didn’t take chance to cross-x, then waived it for the present proceeding

3. Clause not implicated in:

a. Hearsay in civil cases

b. Hearsay intro’d against the P in crim cases

c. Hearsay from someone who ends up testifying in open court subject to cross-x

ii. Crawford/Davis cases: biggest con right change in our generation

1. Crawford
a. New test: is this a testimonial statement of the Marian type that the framers would have wanted to protect against?

i. If so, the confrontation right attaches

b. Is the statement testimonial in nature?

i. Generally, statements to government agents will be considered testimonial, but not necessarily all statements to gov agents

ii. At a minimum, the term applies to:

1. Prior testimony at a prelim hearing, before a grand jury, or at a former trial; and to police interrogations

c. The hearsay rules can be more expansive than the conf clause, but not less expansive

2. Davis
a. Started to define what is testimonial

b. Statement made to government agents (eg, cops) while they’re investigating a crime is testimonial

c. Would appear that 911 operators qualify as gov agents

i. However, would still have to analyze the conversation using the test below

d. New test: Do the circ’s objectively indicate that the primary purpose of the police conversation was to investigate past crim conduct (testimonial) or to respond to an ongoing emergency (non-test’l)?

i. Don’t yet know anything more than this “function” test

e. Other things we don’t know yet

i. Does it matter what the witness believes this situation is all about?  The gov?  whose interests at stake?

ii. Does a person need to be aware they’re talking to gov?

III. STATEMENTS DECLARED NOT HEARSAY BY THE FRE

a. Prior Statements by Witnesses – Rule 801(d)(1)

i. 801(d) statements are not hearsay; although they arguably could be classified as such, the FRE committee has decided to say they are not

ii. Impeachment purposes vs. Substantive purposes

1. Impeachment – attacking the credibility of a witness

a. There are times when something can be intro’d for this purpose but not for substantive

2. Substantive – offered to prove a fact that the statement asserts or tends to prove

a. Anything offered for subst can, if relevant, be used for impeachment

b. If inconsistent, must have been subject to cross-x when first made

3. Not in the rules, but critical to understand that a prior inconsistent statement that is used only to impeach is NEVER hearsay

iii. ID of a person made after perceiving the person

1. Eg: US v. Owens
a. Correctional officer attacked

b. ID’g “after” rationale: if the ID is made closer in time to the event, more reliable

c. This is pretty weak evid; made ID 3 weeks after incident; would be admitted but go to the weight

b. Admissions by Party-Opponents – Rule 801(d)(2)

i. Really a “statement” by the party-opponent

1. Does not have to admit or confess to anything

ii. Parties: the ones named in the heading of the case

iii. Can’t offer self-serving statements; has to be offered against the party-opponent

1. But need not have been against interest when made
a. That would be a declaration against interest, which falls under a different part of the FRE

iv. It’s the statement that matters

1. Doesn’t matter if they witnessed anything

2. No firsthand knowledge req’d

v. Admission can be inculpatory or exculpatory

c. Multiple Hearsay

i. Eg: Jane tells Alex that Ben robbed the bank

1. Alex tells fred that jane told him that ben robbed the bank

ii. Rule

1. For every individual piece of hearsay you either have to establish it isn’t hearsay or that it’s hearsay with an exception

d. Admissions and Completeness – Rule 106

i. The opponent against whom a part of an utterance has been put in, may in his turn put in the remainder of the utterance to clarify the tenor and effect of the complete utterance

1. The material required for completeness, if necessary to correct a distortion, is ipso facto relevant

e. Adoptive Admissions – Rule 801(d)(2)(B)

i. When a statement tending to incriminate the accused is made in his presence, and he doesn’t object to or deny the incrimination, the statement and failure to deny made be entered against him in a criminal prosecution,

1. If made under such circ’s as would warrant the inference that he would have objected to it if not true

f. Agent and Employee Admissions – Rule 801(d)(2)(D)

i. If an employee says something in the course of employment related to a matter within the scope of employment, will be admissible against the employer

ii. Defendant employer’s lack of personal knowledge not enough to make the employee’s statement irrelevant

1. But still could lose a prej/prob. balance test

iii. Eg: Sea-Air v. Lozen
1. Employee FW’d inculpatory email to another employee, who added a comment to it

2. C says 2nd employee adopted the email’s contents by her actions

3. Opposing lawyer might still be able to argue was outside the scope of 2nd employee’s employment if not in her job description

g. Co-Conspirator Admissions – Rule 801(d)(2)(E)

i. Conspiracies are rare and hard to prove; usually just the Feds who prosecute them

ii. The statements must have been made during the course of, or in furtherance of, the conspiracy

1. Statements made after conspiracy comes to an end are not admissible under this rule

iii. Co-conspirators are defined by crim law; exam will SAY if the parties are co-conspirators

iv. Contents of conspirator’s statement do not suffice to prove conspiracy; must be corroborated by independent evid

v. Bruton Rule

1. In a criminal trial, limiting instructions cannot cure the inculpatory taint of a confession of a co-defendant

a. You must have separate trials in the situation where one confesses and the other doesn’t

b. Only applies in criminal cases b/c the stakes are higher than civil cases

c. What case stands for: Confrontation Clause limit on FRE 105 (limiting instructions) and the hearsay exclusion of co-conspirator statements

IV.  HEARSAY EXCEPTIONS – AVAILABILITY OF DECLARANT IMMATERIAL – Rule 803

a. the following are not excluded by the hearsay rule, even though the declarant is available as a witness:

b. Present Sense Impression – 803(1)

i. Declarant has to have personal knowledge of the event

1. ie, saw, heard, smelled, felt, or tasted it

ii. statement can be made either contemporaneously with the event or immediately thereafter

1. exact time not specified; “shortly…soon, etc”

2. for our purposes, 15 minutes is not too long

c. Excited Utterance – 803(2)

i. Judge determines whether the event/condition is startling

ii. Must be made under stress of excitement caused by the event/conditions

iii. Not temporally linked; linked to individual’s state

iv. Res gestae
1. Dead – NOT used anymore

2. If you have a question on the exam or bar, and this is a possible answer, it’s NOT the right answer

d. Then Existing Mental, Emotional, or Physical Condition – 803(3)

i. A statement of a contemporaneous state of mind, emotion, etc. of that declarant

ii. Eg: “I have a headache”

iii. Mental state, etc. can only be proved by circ evid, and best proof of that is person’s own statements about it at the time

1. Presumptively not self-serving when made

iv. Does not include statements of memory or belief

1. Eg: “I was sick in August”

v. Covers statements describing the declarant’s state of mind, NOT as circumstantial evid of the declarant’s state of mind

1. Statements used as circ evid of the state of mind would not implicate the hearsay rule b/c not being offered to prove truth of matter asserted

2. Statements describing declarant’s state of mind are hearsay, but 803(3) provides the exception for them

vi. Eg: Mutual Life Ins. Co. v. Hillmon
1. Possible life insurance fraud

2. Evid in form of letters from guy who says he’s going on a trip w/guy who’s supposedly dead

3. Whenever the bodily or mental feelings of an individual are material to be proved, the usual expressions of such feelings are original and competent evid.  Those expressions are the natural reflexes of what it might be impossible to show by other testimony

a. Especially when dead; how else would you prove it?

4. Extended the state-of-mind exception to statements of intent offered to prove that the declarants actually did what they said they would

a. FRE’s limit it to proving only the future conduct of the declarant, NOT of another person

e. Statements for Purpose of Medical Diagnosis or Treatment – 803(4)

i. Statements made

1. For purposes of medical diagnosis or treatment, and

2. Describing:

a. Medical history, or

b. Past or present symptoms, pain, or sensations, or

c. (1)The inception or general character of the cause or external source thereof, (2) insofar as reasonably pertinent to diagnosis or treatment

ii. Statements as to fault wouldn’t ordinarily qualify as “reasonably pertinent to diagnosis or treatment.”

1. On one hand, telling your Dr. how something started could be pertinent to treatment

2. On other hand, could be used unscrupulously be someone to blame an OOC person and get the testimony in

iii. “purpose” constraint in this exception: even if purpose is true, still has to describe one of the three things allowed by the rule

iv. declarant could be patient or someone helping the patient

v. person to whom statement is made does not have to be the treating physician

vi. c’s look to medical pro’s to help them answer the question of whether statements of fault are pertinent to diagnosis/treatment

vii. Eg: State v. Moses
1. Wife-killer case

2. Pre-Crawford; statements here structured, testimonial; would be excluded under Crawford
3. Statements to ER docs/social workers by wife and kids

4. C says ID of batterer is pertinent when attributing violence to the abuser in a domestic violence case bc necessary to victim’s tx

a. Same thing in sexual abuse cases, bc you can’t keep the person healthy unless you know to tell them, “don’t go back home”

b. This is the accepted view

5. reporting obligations: medical folks know that they’re working as part of the LE apparatus, so isn’t that a structured int under Crawford

a. hasn’t been addressed yet

b. Moses c talks about when patient sees dr and police working together, says then they are aware that their statements will be testimonial

6. Son’s statements weren’t offered for their truth, but for the reason the social worker called the police

a. Could get them in w/limiting instruction

f. Past Recollection Recorded/Present Recollection Refreshed – 803(5); 612

i. Present recollection refreshed - 612

1. want to jog witness’ memory so they can testify to what the presently remember

a. 612 regulates what you can use to jog memory

2. the evidence is the testimony of the witness

3. anything that triggers memory is okay; doesn’t have to be something they prepared

4. witness says, “Now I remember”

5. not technically an exception to the hearsay rule; in this way, differs from Past Recollection Recorded

ii. Past recollection recorded

1. Evid is the record b/c witness can’t remember to testify about it

2. Witness never says “Now I remember” under this rule

3. Witness has only their own past recording of the event

a. Has to have been recorded or adopted by witness

4. Witness reads statement into record; jury doesn’t get actual document; why?

a. Maybe worried that juries will overweight the document, because it’s a “DOCUMENT” as opposed to just testimony

b. Not given to the jury unless it’s intro’d by the opponent

c. All the proponent can do is have it read in court

g. Business Records – 803(6)

i. Could be record of something that happened, opinion of something that happened, dx, etc.

ii. Concept of “regularly conducted business activity” is very broad

iii. Person who made the record must have personal knowledge and must be done at or near the time of the thing recorded (this last temporal element not often litigated, however if the recording takes place after the lawsuit is in view, then maybe comes into play)

iv. Eliminates the need to prove the chain of custody in business matters

1. atty’s will often stipulate to the custodian’s authority and not even call him

v. Lack of trustworthiness element is often litigated

1. Test for trustworthiness:

a. Source of information

b. Method of preparation

c. Motive for preparation

i. May not be reliable if done in anticipation of litigation

vi. Absence of business records – 803(7)

1. Flipside of 803(6)

2. Absence of a record that should be there may be relevant and therefore admitted

vii. Chances of keeping a business record out are very small in most cases; tons of material can and does come in through this exception

viii. Personal records kept for business reasons may qualify

ix. An incomplete record/ledger won’t necessarily render the evid inadmissible

x. The fact that a company makes a habit of recording its employees’ versions of their accidents does not put those statements in the class of records made in the regular course of business w/in the meaning of the Rule

1. This practice is more along the lines of doing something in anticipation of litigation

xi. If both the source and the recorder of the information, as well as every other participant in the chain producing the record, are acting in the regular course of business, the multiple hearsay is excused by the Rule

1. However, if source of info is an outsider, the Rule by itself does not permit the admission of the business record

h. Public Records – 803(8)-(10)

i. Actually consists of three separate exceptions

1. Public records and reports – 803(8)

2. Records of vital statistics – 803(9)

3. Absence of public record or entry – 803(10)

ii. More limitations than on business records

iii. More protective of government

iv. Also more protective of criminal D’s rights due to confrontation clause issues, especially post-Crawford
v. Portions of investigatory reports otherwise admissible under 803(8)(C) are not inadmissible merely b/c they state a conclusion or opinion

1. As long as the conclusion is based on a factual investigation and satisfies the Rule’s trustworthiness req’t

vi. Criminal limits on public records

1. any scientist engaged in investigating evid in a crim case must be present for cross if they want the records admitted b/c the evid is testimonial in nature

2. reports of public agencies setting forth matters observed by police and setting forth fact findings from police investigations cannot satisfy any hearsay exception if they are sought to be intro’d against the accused

3. gov can’t get around public records/conf clause issues by re-characterizing the records as “business records”

4. Eg: US v. Brown
a. Fleeing criminal tosses gun, which was inventoried at police station as lost property

b. Gun was eventually destroyed, and when they wanted to prosec owner all they had was the receipt for the gun made by the original cop

c. C here says it’s a routine clerical function so the cop’s judgement wouldn’t be “clouded” by ordinary LE consideration

d. H: Evidence admitted

5. Eg: US v. Orozco
a. Cops were able to admit into evid report by border cop that the car had crossed the Mex border

b. Report was based on rote entry of lic plate number into database along w/every other car crossing border

c. C here says routine, and wasn’t part of an investigation, so it’s admissible

d. Simple recording of lic plates not of the adversarial confrontation nature which might cloud cop’s judgment

V. HEARSAY EXCEPTIONS – DECLARANT UNAVAILABLE – Rule 804

a. Declarant’s unavailability is a predicate to the use of any of this rule’s exceptions

i. Includes unavailability due to (804(a)):

1. Evidentiary privilege

2. Witness persists in refusing to testify despite court order

3. Lack of memory of subject matter of statement

a. C will usually require at least an attempt to jog the memory

4. Death or then existing phys or mental illness

5. Proponent has been unable to get the declarant by process or other reasonable means

a. Frequent issue

b. If you CAN serve them, that is always the reasonable means

c. If CAN’T serve them, then a variety of other ways will satisfy the reasonable means test

ii. Declarant is NOT unavailable if he can’t get to c b/c the proponent of the evidence prevented him from being there

b. Former Testimony – 804(b)(1)

i. Can be used:

1. to refresh the recollection

2. as a prior inconsistent statement, for

a. impeachment, or

b. substantive purposes

3. as an admission of a predecessor in interest

a. in civil cases, courts are split on what this means:

i. Narrow interp: parties are in privity; have a legal relationship w/each other

ii. Broad/liberal interp: reduces the significance of the term to mean “similar motive”

1. if it appears that in the former suit a party having a like motive to cross-x about the same matters as the present party would have, was accorded an adeq oppor for such examination, the testimony may be received against the present party

ii. Rule is concerned with nature of present case, not the first case

1. Civil

a. Rule is more relaxed

b. If the evid offered against the party, the party had a predecessor in interest who had an opportunity to develop the testimony and a similar motive

2. Criminal

a. Party against whom testimony is now offered had an opport and similar motive in the earlier proceeding to develop the testimony

b. A d will have had such oppr when there’s a former trial or there’s been a prelim hearing where the d had an oppor for cross

iii. Defendant who makes himself unavailable by invoking his fifth amendment right cannot then invoke the exception provided by this rule

iv. All c’s agree: if you’re in privity in the CL sense, then you’re predecessor in interest and the rule is satisfied

1. Refers to the predecessor from whom the present party received the right, title, interest, or obligation that is at issue in the current litigation

c. Dying Declaration – aka statement under belief of impending death – Rule 804(b)(2)

i. One of two historical hearsay exceptions that existed at the time of the framing of the Constitution, at least as regards the Confrontation Clause

1. Other one is Forfeiture by Wrongdoing

ii. Criminal

1. Can only be offered in homicide cases

iii. Civil

1. Statement is made by the declarant when they believe they are imminently going to die

iv. Only admissible statements are those relating to the cause/circ’s of the reasons for declarant’s death

1. “concerning the cause/circ’s” – has been interp’d to mean personal knowledge, not speculation

a. The declaration is kept out if the setting of the occasion satisfies, or ought to satisfy, the judge that the speaker is giving expression to suspicion or conjecture, and not to known facts

v. Fear or even belief that illness will end in death will not suffice as a dying declaration

1. There must be a settled, hopeless expectation

vi. Eg: State v. Lewis
1. Post-Crawford
2. Store owner shot, blames the “woman with the vases”

3. Testimonial? Yes

4. Describes ongoing emergency? No

5. H: C says dying dec’s not affected by Crawford decisions b/c it was a hearsay exception that existed at the time the Con was drafted and would have been in the framers’ contemplation

d. Statements Against Interest – Rule 804(b)(3)

i. Declarant doesn’t have to be a party

ii. Declarant must be unavailable

iii. Statement has to be so far contrary to their interest that a reasonable person wouldn’t make the statement unless they believed to be true

iv. A statement to the police in the course of an investigation won’t come in unless we have corrob circ’s clearly indicating the trustworthiness of the statement

v. Non-self-inculpatory statements are not allowed, even if they are made within a broader narrative that is generally self-inculpatory

vi. Eg: US v. Duran
1. Stolen boxing belts

2. Statement offered as evid:

a. P’s brother in law’s apology for stealing the belts

b. Definitely seems to be a statement against interest

3. Brother in law can’t be found despite reasonable efforts; unavailable

4. So, statement comes in as against interest

e. Forfeiture by Wrongdoing – Rule 804(b)(6)

i. One of two historical hearsay exceptions that existed at the time of the framing of the Constitution, at least as regards the Confrontation Clause

1. Other one is Dying Declaration

ii. Applies to civil and criminal cases

iii. Protects against bad actors trying to influence witnesses

iv. Post-Crawford, conf clause very much controls this rule

1. Question was what is the scope of F by W post-Crawford?
2. Addressed in Giles v. CA:

a. Does killing the declarant mean the D has forfeited right to exclude their out of court statements?

b. C says you have to kill with the purpose or specific intent to silence the person as a witness; otherwise, you have not forfeited the right to exclude the statements

c. 4-3-2 opinion; far from settled issue, but settled for purposes of this course

f. Residual Exception – 807

i. Will NOT be on exam – too much disagreement about it in the courts

g. Due Process Clauses of the 5th and 14th Amendments

i. Will NOT be on exam – too much disagreement about it in the courts

VI.   CHARACTER EVIDENCE

a. Structure of Character Evidence Rule

i. bars proof of a person’s character but only if it’s used to prove action in conformity with character on one or more occas

ii. offered to prove state of mind sometimes

iii. if used to prove character and some other relevant thing, limiting instruc will be given to jury

iv. of course still subject to prejud/probative balancing test

v. differences from struc of hearsay

1. Char has only a few exptn

2. Hearsay generally indifferent to manner in which the OOC statement is proven

a. but char evid is governed by a rule about methods of proving character

vi. D has the keys to the door of character evid

1. once he opens the door he will pay a price

2. assertion of self-defense by itself is not sufficient to open door to D’s character, but it does allow P to intro evid of victim’s peacefulness
b. Basic Rule and its Exceptions – Rule 404

i. Character evidence generally – 404(a)

1. character evid not admissible for the purpose of proving action in conformity therewith

ii. Character of accused – 404(a)(1)

1. D is the only person in a crim case who gets to start the character debate
2. D cannot use specific instances of conduct to prove his good character

3. D can intro evid of own good character only via witnesses who state an opinion about the D’s general character or report on his reputation in the community (community can be large scale, like a town, or more specific, like the D’s workplace)

a. Evidence needs to be of a “pertinent” character trait

i. Eg: D in a theft case can call a witness who testifies to his reputation of respect for other people’s property

ii. Testimony that a D is generally law-abiding may be treated as pertinent to any criminal charge

b. P can cross-x these witnesses by asking if they have heard or know about specific past actions by the D

i. BUT, P has to take the witness’s answer and cannot intro independent evid

1. Rationale: P is only trying to show the jury how well or poorly the witness knows the D’s reputation, and on what info the witness is forming his opinion

c. P can respond with its own witnesses about the D’s character

i. BUT these witnesses are restricted to opinion/reputation evid, same as D’s character witnesses

ii. Can’t testify to specific instances of past acts
iii. Character of the alleged victim – 404(a)(2)
1. Criminal cases only
2. accused can open the door to v’s character
3. If D offers evid that the victim was prone to violence, P can then respond with evidence of victim’s peacefulness AND evidence of the defendant’s own violent character

a. But again, only through opinion/reputation; not specific acts
4. if he does, prosec can rebut through cross or own witnesses
a. again, can inquire into specific acts on cross, but not with own witnesses

iv. Other crimes, wrongs, or acts – 404(b)

1. Evid of other crimes, wrongs, or acts, while not admissible to show action in conformity w/character, may be used for “other purposes,” including proof of:

a. Motive

b. Opportunity

c. Intent

d. Preparation

e. Plan

f. Knowledge

g. Identity

h. Absence of mistake or accident

2. Not restricted to specific modes of proof prescribed in 405, since it’s not being used as character evid to show conformity therewith,
v. Does NOT govern character for truthfulness

1. That is handled by Rule 608 (see section on Impeachment and Rehabilitation)

c. Methods of Proving Character - 405

i. proof may be made by reputation

1. conclusory

2. generic

ii. 404b should be read in conjunction with this

1. can’t offer good or bad acts as evid

2. specific conduct generally not admissible
3. per Huddleston, similar act evidence is allowed, even if it’s of unproved acts, if P provides enough evid from which a reasonable jury could conclude that the similar acts did indeed occur, and the D was the actor

iii. 405b

1. exception to the rule that specific instances of conduct not allowed
2. on cross-x, inquiry is allowed into relevant specific instances of conduct
3. specific instances allowed when character is an essential element of a charge
4. character evidence is being used here to prove character, not action in conformity with character
iv. Eg: Cleghorn v. NY Central
1. D was an employer of a man who negligently forgot to close the switch on train, causing a wreck

2. P offered evid that employee was habitually drunk

a. Offered to prove that the RR knew that the person had a problem, not that he was specifically drunk on that occasion

b. Not offered to prove action in conformity w/char, so admissible

v. Whenever you enter into a slander/libel suit, you can admit evid that shows reputation since essential element of the claim

vi. Eg: Michelson v. US
1. D calls several witnesses to prove his good char

2. Prosec asks them: did you hear the accused was arrested for stealing goods?

3. D is limited to proving their char by reputation or opinion, can’t offer specific instances of conduct

4. Prosec, however, can use specific instances of conduct on cross exam

a. Undercutting the basis of witness’ assessment of the D’s reputation

vii. Evidence of specific good conduct is not admissible to negate criminal intent

d. Other Uses of Specific Conduct; aka Other crimes, wrongs, or acts – Rule 404(b)

i. exceptions so large, critics ask: what is the point of even having the character evidence prohibition?

ii. Some of the exceptions can be bundled into a general “state of mind” category

iii. Won’t be tested on “notice” element

iv. Prosec’s think very hard about how to offer evid that could be interp’d as char evid and look for other theories about how to get it in

1. Also thinking what’s the charge I’m going to bring to get evid in as an excptn to the char rule

2. Practical result of these two things: unusual for them not to be able to bring in char evid under some theory

v. Eg: Beechum
1. Postal officer thief case

2. Example of how evid of specific conduct can be admitted to show “intent” referred to in 404(b)

3. To establish intent to unlawfully possess the silver dollar he was accused of stealing, gov offers evid that he also had stolen credit cards on him when arrested

a. “he maintained contemporaneously the wrongful intent with respect to the cards and the intent as regards the coin”

vi. Eg: Boyd
1. D charged with marijuana trafficking

2. Example of how evid of specific conduct can be admitted to show “motive” referred to in 404(b)

3. P intro’d evid that he used marijuana and coke

4. Rationale: proves motive; ie, was trafficking to support drug habit

vii. Eg:  DeJohn
1. D convicted of cashing false Treasury checks

2. Example of how evid of specific conduct can be admitted to show “opportunity” referred to in 404(b)

3. How evid admitted: past misconduct intro’d to show D had opportunity to access the checks

viii. Eg: Lewis
1. Evid admitted: testimony that d had broken into different store before the one he was charged with breaking into

a. Also took from the first store some stuff needed for the second burglary

2. Example of how evid of specific conduct can be admitted to show “plan” and “intent” referred to in 404(b)

ix. Eg: Crocker
1. D was charged with driving co-D around to different banks where co-D would cash counterfeit checks

2. Example of how evid of specific conduct can be admitted to show “knowledge” referred to in 404(b)

3. “fact that D had been arrested before with co-D while in an auto with counterfeit checks highly probative of his knowledge that co-D’s checks and bank trips were illicit”

x. Eg: Dossey
1. D woman bank robber

2. Example of how evid of specific conduct can be admitted to show “identity” referred to in 404(b)

3. C allowed into evid testimony from D’s prior robbery trial that described her as wearing the same clothes/having same MO as suspect in present trial

xi. To get evid of specific prior bad acts in, government does not have to prove that the prior bad acts actually were committed by the D; in other words, they can be uncharged prior bad acts

1. Only has to provide enough evid so that the jury could reasonably conclude the prior act occurred and the D was the actor

e. Habit – 406

i. Applies to people and organizations

ii. Evid of habit is admissible to prove conduct in conformity with habit on a particular occasion
iii. Evid may take form of specific past conduct/acts
iv. eg: you get the same coffee from the same place every day

v. doesn’t have to be daily, just some element of regularity

vi. need sufficient quantity of information re the habit and uniformity of what the info conveys

vii. up to the trial c whether the particular evid of habit is admitted; they determine the routineness of it and whether they’ll admit

viii. 2 different understandings of habit in the FRE:

1. psychological theory – focuses on the nonvolitional or semiautomatic nature of a habit

2. probability theory – focuses entirely on a person’s regular response to a specific situation

ix. 2 different theories were included in the FRE to promote trial court discretion and flexibility

1. Eg: evid that a litigant reads a book every night before bed could either be:

a. Excluded under the psychological theory, since reading is volitional, or

b. Admitted under the probability theory, since the behavior was specific and sufficiently regular

x. If evid of habit is contradicted by evid that the person was not acting according to the habit on the event in question, habit evid would probably be excluded as irrelevant

VII. TRIAL MECHANICS

a. AKA, “why it’s important that the judge respects you”

b. Most trial mechanics left to discretion of judge, but the Rules provide some loose constraints

c. Mode and Order of Interrogation and Presentation – Rule 611

i. Most j’s let the atty’s present their case in the manner they like

1. But this is custom, not law, so not always the case

ii. 611(a) – you don’t want the c to take control – you want to be in control of your case

iii. witness order req’t is not reversible error absent a showing of harm

iv. 611(c) does not require to the c to allow direct exam of D’s in P’s case-in-chief

v. Leading Questions – 611(c)

1. Questions which suggest the desired answers

2. If it’s your witness you cannot ask leading questions unless the witness is “hostile”

a. “Hostile”: witness is not really forthcoming; resisting/challenging your questions

3. common but contentious that child witnesses can be led, especially in abuse cases

a. kids operate differently at different ages; can take an expert to say whether they need to be led

b. best to establish a relationship with a kid so that they’ll answer q’s without being led, but you can lead if necessary

4. adults with communication problems can be led

5. when cross-x really amounts to direct examination, the trad’l rule is that cross-x must proceed w/o leading q’s

a. Eg: when one co-D cross-examines a friendly witness called by a co-D

vi. Decision whether to allow a party to present evid in surrebuttal is committed to the sound discretion of the trial court

vii. Usual order of interrogation:

1. Direct (P)

2. Cross (D)

3. Redirect (rebuttal by P)

4. Recross (surrebuttal by D)

5. this can go on ad infinitum until j stops it

6. this would be order for P’s witnesses; turns would be reversed in D’s case

viii. Although 611(b) limits cross-x to the subject matter of direct examination, it grants the trial c discretion to “permit inquiry into additional matters as if on direct examination”

ix. Rule of Completeness – 106

1. Allows one party to interrupt interrogation when only a portion of a document is misleadingly intro’d by other party

2. Applies to writings and recordings only – NOT oral testimony

x. Exclusion of witnesses – 615

1. At request of a party, c SHALL exclude witnesses; also can do it on own motion

2. Exceptions

a. A party

b. Party’s representative

c. Person essential to party’s cause

d. Person auth’d by statute to be there

3. Experts are routinely exempted from this rule b/c often important for them to observe something in court to formalize their opinion

xi. Questioning by the J is allowed, for the most part

1. However, J must be careful not to appear to have an opinion on the proceedings

xii. Questions being allowed from jurors is an ongoing trend; allowed for the most part but often discouraged

1. Jurors are often confused; this is seen as way to alleviate that and further justice

VIII. IMPEACHMENT AND REHABILITATION

a. Direct and Cross-x are NOT the same as impeachment and rehabilitation

i. anyone can impeach at any stage of the interrogation – Rule 607

b. Evidence of character and conduct of witness; aka “character for truthfulness” – Rule 608

i. only applies to character for truthfulness; no other kind of impeachment

ii. 608a looks similar to the 4xx rules of character

iii. one can attack the truthfulness of any witness including a crim D if using opinion and reputation evid

1. once that’s been done evid for truthfulness can come in

iv. Specific instances of conduct – 608(b)

1. truthfulness may not be proved by extrin evid

2. can’t bring in evid to refute a witness’ statement when they’re asked about specific instances of conduct

a. you get to ask your question but have to take witness’ answer as it comes; you can’t challenge their answer in this proceeding

b. differs from 404 in this way; counterintuitive

c. Eg: US v. Ling
i. Prosec intro’d evid that d had shot gun in public place despite d’s testimony that he had not

ii. C here says that was impermissible and orders new trial

iii. Rule: when d is cross-x’d for purpose of impeaching his credibility by proof of specific acts of past misconduct not the subject of a conviction, the examiner must be content with the witness’ answer

d. BUT, rather than try to bring in extrinsic evid, you could call own witnesses to say the other witness is dishonest

3. drafters didn’t want trials to get derailed into mini-trials about collateral incidents

4. but, taking the stand and denying what you’ve already said, if you’ve been deposed already, can have crim consequences, ie, perjury

v. how does character for truthfulness differ from 404?

1. In 404 only the accused can put own char or char of victim in issue

a. in 608, the prosec can put char for truth in issue

2. In 404 if we get in dispute about the existence of an other bad act we can prove them through evid if witness denies it

a. in 608, can’t bring forth proof of specific instance of conduct if the witness denies it

vi. Five main modes of attack on a witness’ credibility

1. Self-contradiction

a. Proof that the witness on a previous occasion has made statement inconsistent with his present testimony

b. Probably most frequently employed mode

2. Emotional influences; aka “bias”

a. An attack showing the witness is partial on account of emotional influences such as kinship to or hostility for a party, or

b. Motives of pecuniary interest, whether legitimate or corrupt

3. Witness’ character

a. But lack of religious belief is not available as a basis of attack on credibility

4. Incapacity

a. An attack showing a defect in witness’s capacity to observe, remember, or recount the matters testified about

5. Specific Contradiction

a. Proof by other witnesses that material facts are otherwise than as testified to by the witness being impeached

vii. While d’s decision to testify doesn’t open his char to attacks on his gen char, it does free the gov to offer evid bearing on his cred

1. But the d’s atty could bring in witnesses to say they do believe the D

viii. Eg: US v. Rosa
1. Trial judge wouldn’t allow evid of witness’ prior conviction for bribery to be intro’d

a. This c agrees bc says it’s not the type of conviction that bears on truthfulness

2. Why did atty feel okay raising a specific instance of conduct (bribery)?

a. Thought it would speak to truthfulness

b. Bc this is cross-examination, where specific instances may be inquired into

3. Could argue that bribery is intent to get someone else to be deceptive, so why do the FRE’s try to make this distinction?

a. Afraid that jurors will see any prior crime as evid of char for untruthfulness; attempt to keep the rule a little bit narrower

c. Admissibility of Prior Criminal Convictions for purposes of impeachment – Rule 609

i. Operates straightforwardly

ii. 609(a)(1) – impeachment evid; can’t be used to prove the substantive act at issue; applies to impeachment rules mentioned above, too

1. criticism: jury won’t be able to separate out the prior bad acts; will take them as propensity evid

2. completely independent basis to offer something from 609(a)(2)

3. has to be substantially more prej than prob to keep this type of evid out (rule 403)

4. prior crime has to be a felony

5. 403 is superseded by situations described in the the last lines of this rule

iii. 609(a)(2)

1. prior conviction could be a misd or felony

2. if a crime in and of itself, ie fraud, indicates dishonesty, always comes into evid; no “balancing” test

a. problem is deciding what kind of conviction shows dishonesty; this is the only thing really at issue in 609(a)(2)

iv. 609(b)

1. 10-year time limit

v. how does all this work in operation?

1. If it’s not a crime involving dishonesty, but it is a felony, it’s admitted subject to discretion of c under 609(a)(1)

2. Only admitted to impeach, never to prove that the d did the crime he’s now accused of

a. C’s would attempt to manage this through limiting instruc’s

vi. Preserving claims of error

1. To raise and preserve for review the claim of improper impeachment with a prior conviction, the D must testify

2. A defendant who preemptively intro’s evid of a prior conviction on direct examination may not on appeal claim that the admission of such evid was error

d. Prior Inconsistent Statement – 613

i. Extrinsic impeachment evidence is allowed under this rule, as long as you:

1. Give the witness a chance to explain the prior statement, and

2. Give the opposing party a chance to interrogate the witness
ii. 613(a)

1. a “non-rule” – eliminates an old CL rule that we don’t need to know; so we can basically ignore this

iii. rewrite of 613(b) to eliminate the double-negative: “extrinsic evid of a prior inconsistent statement by a witness is admissible if the witness is…”

iv. impeachment evid is not avail as substantive proof; it’s all about attacking the witness

v. provides the witness an opportunity to explain and the opposite party an opportunity to examine on the statement, with no specification of time or sequence

1. under this procedure, several collusive witnesses can be examined before disclosure of a joint prior inconsistent statement

vi. this rule might get confused with another rule, 806

1. credibility of a hearsay declarant may be attacked

a. can impeach a declarant whose statement comes in as evid

2. the req’ts of 613(b) don’t apply to these kind of hearsay statements

vii. Eg: US v. Lebel
1. D wants to intro evid that the witness couldn’t ID him along w/co-conspirators at last trial

2. Trial c doesn’t allow it

3. c here says the trial c was wrong; d should have been able to question the statement and then witness would have been subject to cross, etc.

viii. trial j has a lot of discretion in determining whether testimony is “inconsistent” with prior statements

1. doesn’t have to be diametrically  opposed to be found “inconsistent”

ix. Eg: US v. Ince
1. D was charged w/firing gun at a truck after concert

2. P wants to get evid in of witness’ prior inconsistent statement

a. C says you can’t use this as a cover to sneak in otherwise inadmissible evid

b. If you know the witness you are calling is going to be hostile and that you’ll have to introduce prior inconsistent statements to impeach them, then you’re just getting otherwise inadmissible evid before the jury in a back-door way

c. To determine if this is happening, you’d have to ask what if any impeachment value the prior statement has

i. Also, the content of the statement: does it go to proof of an element of the crime?  If so, and not very valuable otherwise, then would probably be excluded

ii. So, two things:

1. Probativeness?

2. Go toward element of a crime?

a. Called the Morlang test

e. Bias and Incapacity

i. No FRE’s on them, but acceptable forms of impeachment

ii. Impeachment for Bias

1. Proving that a witness or hearsay declarant has a reason to lie or to slant his or her testimony

2. Eg:

a. Expert witness being paid to testify

b. Witness romantically involved w/party for whom testifying

c. Witness in the same gang as party for whom testifying

3. Eg: US v. Abel
a. Case where one of the co-conspirators was questioned about their membership in a prison gang (Aryan Brotherhood)

b. Relevant?  Yes, the gang had taken oaths to lie for each other

c. District c allows in that they were members of gang, but doesn’t let the witness use the name of the gang, to prevent undue prejudice

d. D complains that the P is just trying to impeach for truthfulness with extrinsic evidence

e. C says there is no rule which says that testimony admissible for one purpose but inadmissible for another is barred

iii. Impeachment for Incapacity

1. Demonstrating that the memory or perception of the witness is unreliable

2. Two kinds:

a. Mental: was the witness able to sense and report what they claim?

i. Subject to abuse, so often ruled inadmissible

1. Eg: being on Prozac for situational depression does not mean that someone would have been mentally incapacitated

2. Eg: occasional drug use does not mean person was on drugs at the time she witnessed the crime, so can’t use that for incapacity w/o undue prejudice

b. Physical: eg, did person have bad eyesight that would have affected their observation?

i. Eg: Lincoln’s case

1. Impeaching the witness for physical incapacity; says he couldn’t have observed bc moon wasn’t bright enough

2. Was it okay that he used the almanac to show that the moon wasn’t shining?

a. Extrinsic

b. It can come in as long as the witness gets to explain himself

f. Specific Contradiction

i. Demonstrating that some specific part of what a witness has testified to is false, and then suggesting that this give the jury reason to disregard the remainder of the testimony

ii. Collateral evidence rule:

1.  You can’t impeach by extrinsic evid on a collateral matter

2. what’s a collateral matter?

a. Test: could the fact in question be used for any purpose other than contradicting the witness?

i. If no, then it’s collateral

3. If this rule didn’t exist, you could theoretically impeach someone on anything they had said in their entire life

iii. P. 412, second paragraph: Beloof likes this explanation of specific contradiction

g. Rehabilitation

i. Opposite of impeachment

ii. Least predictable area of evid

1. Left to the discretion of the trial court

2. Makes it difficult for attorneys to prepare

iii. For the EXAM:

1. Unless it’s clearly an area where you can or cannot rehab, difficult to ask multiple choice questions except to the extent of whether judges have discretion in this area

iv. Bright-line rules

1. Can’t bolster a witness for truthfulness

a. Can’t bring in evid for truthfulness unless truthfulness is attacked

b. Policy of efficiency

i. Desire to curtail “sideshows”

2. Attacks by evid of: bad reputation, bad opinion of character for truthfulness, conviction of crime, or misconduct which hasn’t resulted in conviction all open the way for character “support”

a. ie, if we’re in one of those categories, we can rehab for truthfulness

3. a slashing cross-x can carry strong accusations of bad character and it’s in the judge’s discretion to allow rehab for truthfulness

4. for what types of impeachment for truthfulness is rehab not allowed?

a. Impeachment for bias or interest for facts not involving corruption does NOT open the door to proof of good character for truthfulness
b. When does impeachment for bias become impeachment for truthfulness?

i. Trial c gets to decide contextually on a case-by-case basis

5. Inconsistent statements:

a. If there’s a prior inconsistent statement, does that imply that ther person is being dishonest, or is that a separate category in which we aren’t impeaching for truthfulness but perhaps capacity?

i. Trial j gets to decide unless it’s an abuse of discretion

ii. Are attorneys just presenting contradictory facts that have nothing to do with witness’s truthfulness?

iii. C’s in disagreement about this, even w/in similar contexts

6. Whatever you’re trying to rehab a witness for must match what they’ve been impeached for

v. If offering a plea bargain as proof of bias, only question we need to ask is whether it’s relevant to show bias

vi. The mere fact that a witness is contradicted by other evid in a case does not constitute an attack upon his reputation for truth and veracity

vii. Prior consistent statements – Rule 801(d)(1)

1. This Rule permits the intro of a declarant’s consistent out-of-court statements to rebut a charge of recent fabrication or improper influence or motive only when those statements were made before the charged recent fabrication or improper influence or motive

2. things that come in under this rule are used for both rehab and substantive

a. test: rebutting an express/implied charge of fabrication, etc.

3. 2 different categories:

a. what if offering a prior consistent to rehab but not to prove truth of matter?

i. 801(d)(1)(b) does not apply (p. 433 in CB)

ii. only relevance rules

iii. don’t worry too much about how to tell what it’s being offered for; in real life, the other party/court will tell you

b. If for both, then 801(d)(1)(b) applies

IX.    COMPETENCE

a. requires personal knowledge

i. other than that, very low bar to deem a witness “competent”

b. test for competence:

i. Testimony shouldn’t be excluded for lack of personal knowledge unless no reasonable juror cold believe that the witness had the ability and opportunity to perceive the event that he testifies about

1. Removes from the c any responsibility for determining gradations of personal knowledge in vast majority of cases

c. Vast majority of jurisd’s: witness is presumed competent and the party objecting to it has the burden of showing incompetence

i. Any lingering competence controversies have involved mentally ill and children

ii. Keeping relevant testimony out is disfavored, hence the relaxation of the competence rules

d. Everyone is presumed competent unless otherwise provided by the Rules – 601

i. Old rules that if under a certain age you’re presumed incompetent are now turned on their head in most jurisdictions; presumed competent unless there’s a “compelling reason” to hold a competency hearing

e. Witness must have personal knowledge – 602

f. Oath or affirmation – 603

i. Very flexible; witness just has to recite an oath that is meaningful to him/her, otherwise incompetent to testify

g. you can’t forbid witness testimony just bc the witness had a prior criminal conviction

i. Up to the jury to weigh credibility of witness after hearing of the person’s crime of deceipt, which is always admissible under Rule 609

h. Eg: US v. Lightly
i. Shows that bar for excluding testimony of mentally ill witnesses is still very high

ii. The evidentiary standard is different than that for competence to assist in own defense

iii. How would you get this witness ruled incomp?

1. Have them show up to c and intro evid, maybe in camera, that witness isn’t competent

iv. C is under a duty in a criminal case to make a sufficient inquiry before declaring a witness incomp

1. Some evid must be presented

i. If someone is presently under the influence of drugs while on the stand, you would object and say the person does not have capacity to access the necessary information they’re testifying about

j. Cannot arbitrarily, with a blanket rule, preclude testimony

i. Eg, have to allow testimony based on hypnosis, even though its reliability is unsettled; up to jury to decide

k. Judges, jurors, and lawyers generally may not testify in the cases in which they serve

X.    OPINIONS, EXPERTS, AND SCIENTIFIC EVIDENCE

a. Fact vs. Opinion

i. In evid law usually means first-hand vs. second-hand knowledge

b. Expert Witnesses

i. Need to be qualified, but the source of their knowledge can be from any source, as long as they do have the knowledge base

ii. Their knowledge needs to assist the trier of fact

iii. If w/in our knowledge as laypeople, then they’re not testifying as an expert

iv. Testimony must be based on sufficient facts or data

1. Doesn’t have to be based on firsthand knowledge the way lay testimony does ( key difference between lay and expert testimony

v. Basis of expert’s opinion can be almost anything

vi. Can be examined about that basis unless it’s something otherwise excluded from evid; can still base opinion on it though

c. Lay Witnesses

i. Lay witnesses can be “sloppy” in their testimony, don’t have to use certain technical language like experts

ii. To be admissible, their opinions must be:

1. Helpful to the jury

2. Based on the witness’s own firsthand observations

iii. Lay testimony results from a process of reasoning familiar in everyday life

d. Opinion on ultimate issues

i. Ultimate issues: elements of claims or defenses

1. People can give opinions on them

ii. In insanity defense cases, the expert witnesses cannot say whether the defendant was capable of forming criminal intent

e. Eg: US v. Meling
i. Opinion of paramedic and 911 operator that D was feigning grief was properly admitted

ii. C doesn’t say whether they are lay people or experts, but says that because the witnesses see a lot of grieving, their testimony was valid

f. When a cop is not qualified as an expert by the court, her testimony is admissible as lay opinion only if she has firsthand knowledge of that which she’s testifying about

g. Cops are often qualified as experts to interpret street slang

h. What is essentially expert testimony may not be admitted under the guise of lay opinion

i. Reliability of Expert Witnesses

i. Rules 702 and 703

1. Redrafted after Daubert so they reflect it

a. Don’t need to incorporate any rule from Daubert that isn’t stated in these rules

2. A witness has to be qualified as an expert by the court

a. Not particular about how a person gathers their expertise, but whether they are in fact experts

3. May testify as to opinion or fact, same as lay witnesses

4. Old test: Frye Test – essentially #2 in 702 – c in Daubert didn’t really reject Frye, but expanded the rule beyond it

5. Expert may sit in on the trial; can’t sequester them like other witnesses

a. 703 allows them to observe the trial and base their opinions at least in part on what they’ve seen

b. lawyers must give the expert all the info about the matter unless they want the other lawyer to undermine the expert with add’l info

6. facts or data need not be admissible in evidence

a. experts can base their opinion on hearsay

b. but that doesn’t mean you can get all that data/facts in through the backdoor

i. however there may be certain times when it’s allowed to be admitted if prob value outweighs prejudicial

7. judges are permitted to appoint experts themselves but they rarely do

a. seems against idea of adversary system

b. lawyers don’t like it

ii. don’t be deceived by questions on exams where the expert starts testifying as a lay witness

1. capable of being both

iii. psychiatrists are the most common example of the type of expert who observes the trial before testifying themselves

iv. Daubert v. Merrell Dow Pharmaceuticals
1. Old Frye test: general acceptance as reliable standard in the relevant scientific/technical field

a. What this means:

i. Is the way the expert is coming to their conclusion generally accepted?

ii. Problem with this is that new methods not generally accepted can be effective/valid

2. How to get this expert in to testify in this case?

a. Daubert requirement:

i. Judges now have to scrutinize the expert testimony offered by the parties to make sure it’s “reliable”

ii. Reflected in new Rule 702

iii. Must have “knowledge”

1. Grounding in methods of science

iv. The testimony must assist the trier of fact

v. The results must have been tested/replicated

vi. Sort of turning judges into scientists

XI.     PRIVILEGES

a. The rules on privilege aren’t in the FRE – federal common law

i. But many states have codified them

b. The privilege is held by the person being served, the client, ie, the penitent not the priest

i. Can be waived by the person who holds it

c. Atty-client privilege

i. Contains the same elements of privileges as the others, so we’ll use this as a model

1. Elements:

a. A communication

i. Speech, writing, phys gestures, etc.

ii. Observations of client’s phys being are not priv’d

b. In confidence

i. Speak about the matters where others won’t overhear

ii. Client has burden of showing the communication was made in confidence

c. Between a lawyer and client

i. Can also be between lawyer’s agents and the client

ii. Communications with third parties not priv’d

iii. Witness, for ex, don’t have a priv with the lawyer

d. In the course of the provision of legal services

i. Payment is not a requirement

2. Only difference is it might be a little weaker than other priv relationships

3. Priv v. work product

a. Priv is about communication between atty, client

b. Work product created as a result of those communications is no longer in the world of priv; in the world of work product

i. Civ procedure issue, not priv issue

ii. Atty can testify to client’s appearance/bearing

1. Priv covers communication only

iii. Atty-client priv generally survives death

iv. Atty fee info generally not priv’d

1. Fee info incidental to atty-client relationship and usually doesn’t involve disclosure of confidential info

v. If party knows, or should know, of the presence of a third party during the atty-client communication, then the priv is waived

vi. Priv is not defeated by the presence of a third party if that party is needed to facilitate the meeting or the rendering of legal services

1. Eg: presence of an accountant in a tax law matter

vii. Priv does not exist when info is given to atty w/intent that the info will be given to a third party

1. Eg, in the case of a tax return

viii. Common-defense rule:

1. Communications by a client to his own lawyer remain priv’d when the lawyer subsequently shares them with co-D’s for purposes of a common defense

ix. Upjohn
1. mid- and low-level corporate employees can, in the scope of their employment, embroil the company in legal problems.  Therefore, corporate counsel’s communications with them regarding such problems or potential problems in order to advise the client/corp must remain priv’d.

x. Eg: Hughes
1. atty turned in stolen typewriter on behalf of client

2. tried to claim his client’s ID was priv’d

3. Rule: using an atty as a shield for illegal behavior is beyond the scope of atty-client privilege

xi. Eg: Davis
1. Lawyer helped client prepare tax returns

2. Lawyer tried to claim the work papers in preparing the returns were priv’d

3. Rule: although lawyer may provide some legal knowledge, it’s essentially an accounting service, so no priv

xii. Eg: Rowe
1. Law firm had two of its associates investigating the possible wrongdoing of one of the partners

2. Issue is whether their communications with the partner who tasked them are priv’d

3. C says yes

4. Rule: Just because it was more convenient for the investigating partner to get legal advice/services, doesn’t mean the priv doesn’t exist

5. C here says not going to get bogged down in trying to make distinction between fact-investigating and giving of legal advice

xiii. Waiver

1. People can waive their right to the atty-client privilege

2. Express, or

3. Implied

a. Can occur in a variety of ways, as following cases illustrate

b. Most cases involve the client publicizing the communication in some way

4. Only the client can waive the privilege

a. However, often the priv is found to be waived if the atty takes actions on behalf of the client, presumed to be authorized by the cl, that waive the priv

5. Can have a limited scope of waiver (like Von Bulow)

6. Rule: any voluntary disclosure by the client is inconsistent with the atty-cl priv and waives it

7. Eg: Tasby
a. When a client attacks his own atty’s conduct, it could be considered a waiver by the client of the atty-cl priv

i. It calls into question the substance of their communications

b. A client isn’t free to make allegations of his atty’s misconduct while the atty’s lips are sealed by the atty-cl priv

8. Waiver will be implied when a client has testified concerning portions of the atty-cl priv

9. Eg: In Re Von Bulow
a. D atty Dershowitz wrote a book about his rep’ing the D

b. He mentioned several conversations

c. P said D had waived his priv as to everything said on those subjects

d. C says no, he only waived the specific parts that were in the book

e. Said no priv issues regarding stuff not in book come into play unless it’s disclosed in court in the present proceeding; these communications were in the press, so no waiver

xiv. Crime-Fraud Exception

1. If people tell you they’re going to commit a future crime, it’s not priv’d

a. Future crimes only, not past crimes

2. Limited in camera review by judge to determine if priv applies is allowed

a. Rule: judge should require a showing of a factual basis adequate to support a good faith belief by a RP

b. Such in camera review does not have the legal effect of terminating the privilege

XII. PHYSICAL EVIDENCE

a. Physical exhibits must be:

i. Authenticated

1. To authenticate, the proponent need only prove a rational basis for the claim that the document is what it’s purported to be

a. if you have a witness who can tell you what it is, and

b. it’s relevant, then

c. it’s authenticated
2. eg: a photograph or other type of recording is usually authenticated in one of the two following ways:

a. whoever was responsible for the photo could testify about the circ’s under which it was made—when taken, whether it’s been altered, etc.

b. the person in the photo, if there is one, could testify that the photo fairly represents what it’s purported to

ii. Offered

iii. Admitted

b. You can show phys evid to the jury that never goes back with them into the courtroom

c. You can have an exhibit that’s marked, but the witness didn’t authenticate it, therefore never gets offered into evidence

i. Has to be auth’d to be offered

ii. Eg: “this marker is the same except different color – right?” answer: “yes”

1. it has been auth’d

2. if you then don’t offer it, it just means you’re deciding it’s not going to go back into the jury room

3. discretionary whether atty decides to offer it into evid

d. chain of custody

i. used to prove the evid is what you say it is

ii. perfect chain of cust not necessary; you just want to try to convince the jury it is what it is based on a reasonably certain chain of custody

e. just bc you can offer something into evid, doesn’t necessarily mean you want to for tactical reasons

i. the opposing atty can offer your thing into evid, in which case it would come in

f. 2 types of physical evidence:

i. real – items that allegedly played some role in or were generated by the events in dispute

ii. demonstrative – charts, photos, diagrams, models, or video presentations generated specifically for trial, to clarify their case or to make it more vivid

1. c’s and rulemakers remain unsure how to regulate this type of phys evid, or even whether to think of it as evid

iii. eg: a picture of the intersection where a crash happened would probably be demonstrative bc it doesn’t show the actual crash; arguable; no bright line for some items whether they’re real or demonstrative

1. very hard to get an objection to real evid

2. demonstrative only let it in if it’s likely to be helpful to the jury

g. relevance is always the foundational objection; first thing that’s objected to with phys evid

h. Best Evidence Rule

i. Almost never comes into play anymore

ii. Doesn’t apply to the FRE’s governing testimony; just phys evid

iii. Key thing about BER: requirement of original is required except as provided by the rules, etc., then the rules go on to allow for non-originals in most cases

1. Really is no such thing as a BER that prohibits copies, unless there’s a question as to the authenticity of the original

iv. Look for on exams: questions as to the auth of an original

v. Just because you have one kind of “best” or “better” evid doesn’t mean you can’t still intro related evid

1. BUT, when contents are sought to be proved, there is a preference for the original

vi. It does not set up an order of preferred admissibility, which must be followed to prove any fact.  It is, rather, a rule applicable only when one seeks to prove the contents of documents or recordings.

vii. Public records

1. Typically introduced as certified copies

2. Always copies

3. “self-authenticating” documents

a. don’t need an expert to auth them

viii. photos and films are usually included in the notion of Best Evidence, so we can use copies of them easily
i. Original Writing Rule – Rule 1002

i. Derives from the Best Evidence Rule

ii. To prove the contents of a writing, recording, or photograph, you must provide one of the following:

1. The original - 1002

2. A copy - 1003

3. An excuse why you don’t have the original or a copy - 1004
j. Demonstrative Evidence

i. 3 things to remember/understand about it:

1. no specific rules about it

2. continuing conceptual confusion about it

3. rapid increase in the prevalence/sophistication of it

ii. admissibility test:

1. it must be sufficiently explanatory or illustrative to the trier of relevant testimony in the case to be of potential help to the trier of fact

iii. includes, among other things, models, maps, charts, drawings, etc.

iv. no requirement that it be completely accurate

1. jury can be alerted to perceived inaccuracies

v. filmed evidence not meant to depict the actual event but rather to show mechanical principles may be admissible

1. upon a showing that the events filmed were conducted under similar conditions as the event itself

k. Judicial Notice – Rule 201
i. Adjudicative vs. Legislative facts
1. Adjudicative facts – unique to the parties in the litigation

2. Legislative facts – related to background ideas about reality or law

ii. 201 applies only to adjudicative facts

iii. parties usually seek to prove adjudicative facts through witnesses and physical evidence

1. but, with judicial notice, parties can be excused from having to prove them

iv. a judge can take judicial notice of an adjudicative fact in the one of the following two situations:

1. the fact is generally known in the trial c’s jurisdiction

2. the fact can be determined easily from sources whose accuracy cannot  reasonably be questioned

v. civil vs. criminal trial applications

1. civil trial – jury has to accept as true any judicially noticed facts

2. criminal trial – jury may accept as true any judicially noticed facts
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