CONSTITUTIONAL LAW II 

OUTLINE

I. APPLICATION OF BILL OF RIGHTS TO STATES

Rejection of Application before the Civil War

Barron v. Mayor and City Council of Baltimore (1833)

F: P wants to apply takings clause to city, who diverted streams, making water to shallow for his wharf. Does BR apply to states?

R: The C created the federal government, so it applies to the government that it created. The states have their own C’s which apply to them. BR applies only to fed. 

False Start- Privileges and Immunities Clause 

Slaughterhouse Cases

R: Ct sets up 2 types of citizenship- state and US. (citizen “in” US, citizens “of” US) Ct interprets P/I clause as applying only to US citizen rights. 14th only prohibits states from interfering with PI/US. Abrams says interp doesn’t make sense bc just repeats Supr. Clause. The ct goes w/ this interp. Bc of the politically climate, Politically difficult to apply force to states. 

Affect: BR not applied to states through P/I clause. Later Rely on DP clause to provide IR. Negates any possibility of finding rights outside of BR.

Saenz v. Roe (1999)

F: Ca law limits welfare benefits to new residents. Must reside for 1yr.  

R: first time PI clause used to invalidate a state law, UnC limit on interstate travel. Right of newly arrived citizen must be same as other citizens of the State. Right is protected by status as a US citizen. Ct cites slaughterhouse cases for PI right to travel. Right to travel embraces the citizen’s right to be treated equally in new state or res. Unlawful deterrence to migration.

Debate over Incorporation

Ct opted for selective incorporation of BR over total incorporation.  DP includes only those “principles of justice so rooted in our consciousness as to be fundamental/ implicit to concept of ordered liberty” Ct decides to incorp. 14th- hence DP/EP analysis.

Three main issues: historical intent for 14th, federalism, appropriate judicial role (subjective choices v. more judicial oversight). Only BRs not incorporated:

2nd: right to bear arms, state and local gun control laws legit

3rd: right not to have soldiers quartered in home- hasn’t come up

5th: right to a grand jury indictment, states can use alt. Like prelim hearings and prosecutorial informations

7th: right to jury trial in civil cases

8th: ct hasn’t addressed prohibition of excessive fines

Palko v. Conneticut (1937)

R: right to trial by jury and grand jury- even thought important- are not implicit to concept of ordered liberty.

Adamson v. California (1947)

F: P tried for murder in Ca, didn’t take stand in own defense. DA used this against him and instructed jury to infer his guilt pursuant to state statute.  P claims this is violation of 5th am right not to self-incriminate.

R: comment upon failure to testify is not self- incrim, and even if it was, not fundamental. 

Note: overturned in 1965, Griffin v. California. Held DP clause was violated. 

Current Law

Duncan v. Louisiana (1968)

F: La law provides jury trials only in cases w/ cap punishment or imprisonment at hard labor. Is this a violation of the 6th am. Guarantee of right to jury trial?

R: safeguard in the 6th is a fundamental right. Incorporated to states through 14th. 

Substative Due Process- yr fundamental rights as ct defines them from “liberty” in 5th and 14th

II. ECONOMIC LIBERTIES

Generally refer to C rights concerning the ability to enter into and enforce K; to pursue a trade or profession; and to acquire, possess, and convey property via K clause, takings clause and DP. 

Procedural dp: kind of notice and hearing govt provides before takes life, lib, property. 

Substantive dp: whether the govt has an adequate reason for taking persons LLP. Used primarily in protecting econ liberties and safeguarding privacy.

Economic Substantive Due Process- concerns cts interp of “liberty” to protect freedom of K as a fundamental right

Lochner v. New York (1905)

F: state regs bakers hours. 

R: ct finds UnC limit on “liberty” “liberty” includes the right to K. state does have ability to limit Ks through its police powers to serve a valid police purpose of protecting public health, safety or morals, but reg of a person’s lawful “livelihood” is not an appopriate extension of power. Not a valid police purpose.

Note: historical context. As country shifts f/ ag to Indus. Econ., ct is very conservative. 

FDR ct packing scheme and Depression cause shift in 1930’s.

Economic Substantive DP Since 1937 (End of Lochner)- Deferential Standard

West Coast Hotel  v. Parrish (1937) [end of laissez-faire jurisprudence]

F: Wash. State passes min wage for women. 

R: states free to reg. Under their police powers those matters affecting the public interest. Rejects freedom of K in DP. Liberty does not include freedom of oppression. Reg that is reas in relation to its subject and is adopted in interest of community is C’l under DP. Leg given wide deference to create reas. laws to achieve valid ends, even if the policy behind the law is debatable.

United States v. Carolene Products (1938) 

F: Congress passes law forbidding additives in milk bc of public health.

R: Presumption of C’ality. Only time a narrower scope of review is warranted is when reg appears on it’s face violative of C, or statutes directed at religious, racial, or discrete minorities. May need more searching inquiry involving factual support for law.

Class: social and ecomomic reg gets RB and deferent review. Carolene sets up “fundamental rights”- strict scrutiny- esp when political process isn’t working properly. How to decide how to evaluate? Holmes dissent: historical/social analysis as understood by tradition.

Williamson v. Lee Optical of Okla., Inc. (1955) [ex of deferent standard]

F: Okla passes law about eyeglasses

R: applies RB review. Lower ct was wrong to consider if the law was needless or wasteful, ct can only consider if it is reas and rationally related to some conceivable public interest goal. Nor need the reg be narrowly tailored to achieve goal. 

Modern Use of the Contracts Clause

K clause doesn’t apply to fed govt. challenges to fed interference get rb review. K does not limit ability of govt to regulate terms of future Ks, applies only if state or local govt is interfering w/ perf. of already existing Ks. Hist: meant to stop debtor relief, promote extension of credit.

Home Building & Loan Assoc. v. Blaisdell (1934)

Government Interference with Private Contracts

Energy Reserves Group v. Kansas Power & Light Co. (1983)

III. EQUAL PROTECTION

Introduction

Application of the laws: law usually focused on certain segments of population. EP guarantees similarly situated persons will be dealt w/ in a similar manner by the govt. 

1. govt. may not be arbitrary, 2. may not classify based on impermissible criteria. EP tests govt’s criteria and purpose of classification. 

1.   Constitutional Provisions Concerning EP

Framework for EP Analysis:

What is the Classification?

What is the Appropriate Level of Scrutiny?

Review: 
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Does Govt. action meet level of scrutiny (fit)?

Fundamental Rights

Rational Basis Test

1.  Basic Test
2.  What is a Legitimate Purpose?
     Romer v. Evans (1996) [Atypical RB review]

R: if intent of law is intent to disadv. A particular group, (ie racial animus), ct will strike down, under any review, even RB (RB w/teeth)

F: Colo. Adds Con. amendment outlawing any law allowing a claim of discrim, etc bc of homosexual status 

A: 1. classification- sexual orientation gets rb review. 2. govt. interest legitimate? Ct doesn’t buy the state’s proferred reasons for law (removal of preferences) is not legitimate bc of animus towards group. Typically ct will defer to stated interest if it’s plausible. Here ct did more searching inquiry. Find the law is so broad that it goes far beyond the state’s “goals” and that makes suspect the supposed goals.  found a sham interest. UnC.

3.  Actual Purpose v. Conceivable Purpose
     US Railroad Retirement Board v. Fritz (1980)

F: Congressional Act excluding  certain groups from RR retirement benefits. New leg intended to prevent bankruptcy of RR retirement fund by cutting people w/ dbl benefits. 

R: typical RB review, look for plausible purpose only, even if post hoc. 

A: equitable money assignment, to preserve vested interests. Note didn’t even provide any evid about this, doesn’t matter as long as plausible. 

     FCC v. Beach Communications (1993)

Tolerance for Overinclusiveness

NYC Transit Authority v. Beazer (1979)

F: NY has rule prohibiting methodone users from holding transit jobs. Based on assumption they are more likely to use drugs/ have employment problems. Legit. Govt. interestemployability. 

R: overinclusiveness- not all meth. users uses drugs. 

Under: some non-meth users will be less employable (ie bc of mental illness, alchohol)

H: ct has very high tolerance for over/under in RB. Here, find no bias bc of unpopular trait, find bias bc of legit reason- employ.

Dissent:  rule is a discrim against meth users bc they are meth users. 

Note: prohibitive cost will justify over/ under in RB but not SS

Arbitrary and Unreasonable

City of Cleburne, Tx v. Cleburne Living Center (1985)
F: city denies zoning permit for home for MR peeps. MR homes have to apply for special zoning permit. 

R: D challenges 1. as suspect classification- brushes it off even though hist of discrim, immutable characteristic, no political clout. 2. over/under- ct finds this is so true that law isn’t sufficiently related to stated purpose. (nexus)   

Rational Basis w/ teeth?

IV.  EQUAL PROTECTION AND RACIAL CLASSIFICATIONS

Types of racial classification:

1. Facial Discrim



2. facially neutral
    A. Racial Classes that disadv. Min. 
    A.  with disp. Impact And

    B. burdens whites and minoritites

    B.  discrim intent

    C. segregation

    D. benefit minorities

Classifications Based on Race and National Origin (not benefiting minorities)

1. Race Discrimination and Slavery Before the 13th and 14th Am. 
   Prigg v. Pennsylvania (1842)

   Fugitive Slave Act, 1793

   Dred Scott v. Sandford (1856)

I: does slave become free by entering free territory

R: blacks don’t have standing to challenge C laws, not “citizens” of the US

H: Missouri compromise held invalid- only 2nd time a fed statute held unC up to that point in history (1st in Marbury)

A: state leg can only give state citizenship, not federal and the kind needed for diversity jurisdiction. Abrams says no textual support that slaves could never be citizens. Case relies on history, politics of time but disregards liberties in text and the fact that slavery not meant to last forever.  

2. Strict Scrutiny 

3. Proving Race/Nat’l Origin Classification

a. Classifications that Disadvantage Racial Minorities

          Korematsu v. United States (1944)

R: first articulation of strict scrutiny for race classes. They are not immediately unC though, necessity may justify. 

A: 1. race classifications immediately suspect, 2. most rigid scrutiny

Govt interest- military. Ct gives broad deference to exec power. Never overturned.


b. Classifications that Burden both Whites and Minorities


    Loving v. Virginia (1967)

F: w/b prohibited from marrying, races are treated equally by law, however law burdens whites more bc non whites can marry interracially, but a white person couldn’t.  

A: 1. not actually equal, 2. bc white supremacy purpose behind law, 3. any act of classifying race is suspect.  

R: even when law affects races equally, need SS analysis

County Adoption Hypo: 

Diff f/Loving- applied to all races not just white and purpose was different bc no racial animus. 

I: should ct analyze this differently when beneficial v. harmful purpose

Purpose should be supported by evidence

R: 1. race class (SS)

    2. compelling interest to prevent adopted kids f/ trouble in school.

    3. means: narrowly tailored?

overinclusive, underinclusive.

4.  Laws Requiring Separation of the Races
     Plessy v. Ferguson (1896)

H: ct separates political equality v. social equality. C purpose is to provide political equality, not “perceived” social inequality. EP not an end to segregation.

Dissent: if C doesn’t achieve social equality, it sanctions a caste system. C should be colorblind. Freedom of association argument, b/w should be able to ride together if they choose.

Note: ct applied “r’ness” but didn’t think EP involved at all.

     Missouri ex rel. Gaines v. Canada (1938)

     Sweatt v. Painter (1950)

     Brown v. Board I (1954)

A: Warren cites to history as inconclusive on question of seg. In ed. Bc of this relies on scientific social studies examining effects of SBE on youth- feelings of inferiority that can’t be undone. Harm, plus inherent nature of SBE is that it is unequal. Uses no legal precedent. 

Remedy: “all deliberate speed” but language says we’re letting process unfold. Up to lower cts to use “full equitable powers” to integrate. Abrams says this was a deal btw Warren and J. Reed. After 10 years of resistence from Southern States- Brown II. 

Remedies to Segregation

Normally a ct can just invalidate a law, but here the ct has to make it look as if segregation never existed. Problem- multiple factors beyond the law which influence segregation.  

Brown v. Board (1955) (II)
H: ct changes position and says school boards are responsible for compliance, but unclear if schools have to end seg. Or enforce integration.

R: action of school authorities must be “good faith implementation of the governing C’l principles”



Goss v. Board of Ed. (1963)

H: SCt invalidates Tenn. Law that allowed students who were assigned to new schools as a part of desegregation to transfer from schools where they were a racial minority to ones where they were a racial majority. “perpetuation of segregation”



Griffin v. County School Board (1964)

H: unC for school system to close rather than desegregate



Green v. County School Board (1968)

H: “freedom of choice plan is unC- used to frustrate deseg. 

R: “the availability to the school board of more promising means of deseg. May indicate lack of good faith, and at least it places a heavy burden on the board to explain its preference for an apparently ineffective method. 

Note: at time of these 3 cases, Civil Rights Act of 1964 prohibited discrim by schools receiving federal funds. USAG can intervene in deseg. Suits. 

I: isn’t if 1 race district, Issue is how it got that way- state or private action. 

De Jure Segregation: segregation by law facially neutral or facially discrim, mandated by state (gerrymandering) Gets full remedy/ ct order until “unitary” school district is achieved. Unitary: look as if seg never existed.

De Facto Segregation: private party decisions/ white flight. Govt. has no duty or authority to change discrim patterns. 



Milliken v. Bradley (1974)
Is EP about process or results?

H: precluded inter-district remedies unless there were inter-district violations. 

effect: no way to prevent white flight



Pasadena City Board of Ed. v. Spangler (1976)


Board of Ed. of Okla Cty Public Schools  v. Dowell (1991)
R: as long as school board had good faith compliance with desegregation decree, which it did for 6 years, and as long as the vestiges of “de jure” discrim had been eliminated to extant practicable, deseg. Decree could be lifted even though schools were 90% single race.

Facially Neutral Laws w/ Discrim. Impact or Administration

1.  Discriminatory Purpose Required

     Washington v. Davis (1976)

F: Black police candidates disp. Impacted by hs ged reqs. 

R: EP requires proof of discrim. Purpose to get EP protection. Stricter than T-7. 

How to Prove Discriminatory Purpose 
Personnel Admin. Of Mass. v. Feeney (1979)

F: women disp. Impacted by state’s hiring preference for veterans. Prefernce is designed to reward veterans for sacrifice of military service, to ease transition to civilian life, to attract loyal and well- disciplined people to civil service. 

R: Proving that the govt knew an action would have discrim effects is not the same as proving the govt. had discrim intent. “Because of” not “in spite of”

Mixed Motive

Village of Arlington Heights v. Metropolitan Housing Devpt. (1977)

R: enen though discrim purpose req’d for SS, doesn’t have to be ONLY purpose of statute. Enough that it was a “motivating factor”

Factors:

-deviation from legislative process (speed, substantive and policy departures)

-leg / admin history (events, context, statement)

-contemporary statements made my members of leg. Or board. 

-circumstantial or direct evidence

-specific sequence of events up to leg. 

Hunter v. Underwood (1985)

F: voting law disenfranchised both blacks and whites. 

R: the fact that blacks were disenfranchised “but for” the law is enough to find discrim purpose

Discriminatory Use of Peremptory Challenges 
Swain v. Alabama (1965)

Baston v. Kentucky

Purkett v. Elem (1995)

Edmonson v. Leesville Concrete (1991)

Georgia v. McCollum (1992)

J.E.B. v. Alabama ex rel. T.B. (1994)

Racial Classifications Benefiting Racial Minorities

1. What standard of review to apply?- SS or Intmd.?

2. What constitutes a compelling state interest?

3.  What techniques of AA satisfy the means?

1. History

    Regents of Univ. of Calif. v. Bakke (1978)

    Fullilove v. Klutznick (1980)

    United States v. Paradise (1987)

    Wygant v. Jackson Board of Ed. (1986)

2. Strict Scrutiny

    Richmond v. J.A. Croson (1989)

F: the fact that black owned firms got only a small share of construction Ks did not prove past discrim. Esp. did not consider the relevant/qualified applicant pool of  black k’ors. 

Don’t need formal finding- just clear evidence. 

Discrim by whom?

-Societal discrim not enough. Need either specific entity or same industry might work. 

Types of Remedies:

1. QUOTAS highly disfavored, even for clear evid of past discrim.

2. “hiring goal”- allright if past discrim, even if those benefiting weren’t victims

3. no absolute bars to maj. Advancement

4. must be temporary. Must expire as soon as % of workforce // % of qualified labor

5. means usually tested against race-neutral means bc SS- look at alternatives

6. layoffs- not cool (Wygant) even if past discrim bc not narrowly tailored, promotions- a’ight. 

Compelling State Interest:

1. redress past discrim by particular er- yes, by industry- maybe

2. societal- no

3. diversity- maybe, have education as precedent (consider constituency served)

4. balanced workforce w/out past discrim- probably not

5. role models-  probably not

6. diversity in ed- yes

  Adarand Contrstructors v. Pena (1995)- (overrules Metro Broadcasting)

F: Prime K’ors given financial incentives for hiring disadv. Businesses- assumes poc are disadvantaged

R: all racial classifications subject to strict scrutiny

R: to survive “compelling” purpose—need “clear evidence of past discrimination”

-not enough that PoC are “underrepresented”


    3. Affirmative Action in College and University Admissions


        Grutter v. Bollinger (2003), Gratz v. Bollinger (2003)

Apply strict scrutiny to AA in higher ed.

R: Quotas not allowed, but individualized evaluations w/ “plus factors” for underrepresented races allowed, (means)

R: diversity in student body = compelling reason

R: points not allowed

R: enough historically underrep’d groups to create “critical mass”—enough to encourage minorities to not feel isolated and participate in classroom discussions

V.     EP AND GENDER CLASSIFICATIONS

A. Level of Scrutiny

1. History

Gender discrim first invalidated in 1971 (Reed). Late 19th c. cases refer to women’s natural role as mother/wife. In Lochner era, econ reg for women were upheld when same regs for men were not bc of “women’s physical characteristics” Post WWII ct continued to uphold gender discrim based on stereotypes about women and applied rational basis review. 


Reed v. Reed (1971)

F: Idaho law states that in administration of estates, male preferred over equally qualified female. 

R: ct purports to apply rational basis review, but the implicit holding was that gender is an impermissible basis for government decisions.


Frontiero v. Richardson (1973)

F: a serviceman may claim his wife as a dependant to receive benefits without regard if she is in fact, while a servicewoman must prove that her husband is a dependant to receive the benefits. Govt purpose is administrative convenience. 

R: Plurality of 4 judges holds that strict scrutiny is applicable standard bc sex, like race and nat’l origin is immutable characteristic and “bears no relation to ability to contribute to society”

2. Why intmd?/Jurisprudence


Craig v. Boren (1976)

F: law restricts males age 18-20 from buying real beer, while women the same age can still buy real beer. Leg. Bases decision on studies finding more men than women of that age died in  alcohol related crashes and were more likely to drink and drive. Objective- public/ traffic safety. 

R: ct articulates intmd scrutiny “classifications by gender must serve important govt’l objectives and must be substantially related to achievement of those objectives. 

A: 1. objective is important. 2. classification is not substantially related to the achievement of the goal bc overinclusive (only relates to 2% of males), and bc based on sexist assumptions about men driving more. Basically the connection is too tenuous to support using gender as a classifying device. 


United States v. Virginia (1996) (VMI case)

F: VMI is a single- sex public school w/ a unique curriculum- adversative method- designed to produce “citizen- soldiers” VMI creates VWIL leadership school for women who want to attend VMI. The school differs/ is inferior in it’s curriculum, methodology, financial resources, and faculty. 

I: 1. does Va’s exclusion of women from the ed opportunities provided by VMI deny capable women EP?

   2. if so, what is the remedial reqm’t?

R: gender based classes must be based on “exceedingly persuasive justification”- “skeptical scrutiny”. This does not make sex a proscribed class, only proscribed if based on “inherent differences” (ie stereotypes) not proscribed if based on legit bio differences. 

A: Va offers 2 justifications- 1. single sex ed provides important ed benefits/ diversity in ed offerings. There is no proof this was the actual reason for VMI. For IS need actual not plausible justification. 2. accommodating women would “downgrade” ed stature, destroy their institutional system. Nothing shows they can’t accommodate women. Doesn’t meet high standard. 

R: remedy “must closely fit the C violation, must place persons in the position they would have occupied without the discrimination”

A: VWIL is not a close fit. Different methods, endowment, faculty, etc. must craft a remedy for capable women who want to go to VMI, not for women in general based on stereotypes.  

Note: single sex ed is still acceptable if that is the actual goal and it meets the justification

B. How to Prove Gender Discrim [same as proving racial classifications]

facial classification

faciall neutral class

there is discriminatory impact And

discriminatory intent*

*see Personnel Administrator of Mass.  v. Feeney (1979)


When is it Discrimination?


Geduldig v. Aiello (1974) (holding, but not A overturned by PDA)

F: Ca program for disability compensation excludes pregnancy from plan

H: no gender discrim

A: ct says class isn’t divided by gender, divided by preg. V. non preg. Bc non preg includes women, there is no gender class. Apply rational basis. State’s legit purpose of having a self-sustaining insur. System justifies the denial of benefits. 

PDA: defines sex discrim to include discrim based on pregnancy.

Bray v. Alexandria Women’s Health Clinic (1993)

I: is blocking access to abortion clinics a form of gender discrim?

A: categories divided into those protesting abortions and those receiving. Bc women were in both, no gender discrim- uses Geduldig reasoning.

C. Classifications benefiting women (majority of cases involve this category)

Gender classifications based on Role Stereotypes Disallowed

Gen R: ct disallows laws that benefit women bc based on stereotype of economically dependent women and independent men. 

Orr v. Orr (1979)

F: Alabama alimony statute provides that husbands, but not wives may be required to pay alimony upon divorce

I: is gender a reas. proxy for need?

A: statute effectively announces states preference for allocation of family financial responsibilities on males. Even if there are legit purposes at work, the state already has individualized hearings where it can determine need. When the state’s compens. And ameliorative purposes are as well served by a gender-neutral  class, the state can’t use the gender class. 


Weinberger v. Wiesenfeld (1975)

R: provision of Social Security Act that allows a widowed mother but not a widowed father to receive benefits based on earnings of deceased spouse is unC


Califano v. Goldfarb (1977)

R: fed provison that a woman will receive benefits based on earnings of husband automatically, but male must prove he was dependant on wife is unC


Mississippi University for Women v. Hogan (1982)

F: state law prohibits males from enrolling in publicly funded nursing school, although men allowed to audit classes and enroll in continuing ed courses. School claims the purpose of school is to remedy past discrim in ed against women. 

I/R: has school met their “exceedingly persuasive justification” standard? 1. is there an important govt’l objective? 2. are the means employed substantially related to the achievement of those objectives?

A: 1. stated purpose is not actual purpose bc no evid of women being discrim against in nursing profession. In fact, excluding males perpetuates stereotype of nursing as womens work. Govt objective is impermissible bc based on stereotypes. 2. means are not substantially related to achieving even the stated goal bc already allow men to participate.


Michael M. v. Superior Court of Sonoma County (1981) (benign v. stereotypes)

F: Ca law defines stat rape as btw a female under 18 and a male of any age. 

A: bio differences allow gender discrim, women bear greater burden of pregnancy and have a physical deterrent to preg that men don’t. the statute acts as an equalizer of deterrents. Bc there are permissible bio differences for the gender class, rb review. Govt purpose to prevent teen preg. Is legit. The statute is rationally related to achieving this.

Dissent: bio difference isn’t the only reason for classification. Based on impermissible stereotypes about males being aggressors and therefore more guilty, and women being responsible. Bc statute is based on impermissible characteristics and not benign, legit bio differences- get intmd. Scrutiny. Under IS, the statute isn’t C bc of the sterotype. 

Gender classifications benefiting and designed to remedy past discrim. And differences in opportunity are generally permitted.

Califano v. Webster (1977) (don’t have to prove direct discrim, only societal)

F: Social Security Act allows a higher level of benefits for female wage earners. Stated purpose is to reduce disparity in economic conditions btw men and women caused by the long history of discrim. Against women.

R: above purpose (remedy societal discrim) is recognized as an important governmental objective.

A: law is not based on impermissible stereotype, but on “redressing our society’s longstanding disparate treatment of women” “compensate for past economic discrim” 

Classifications benefiting women bc of bio differences btw men and women

Nguyen v. Immigration and Naturalization Service (2001)

F: child of female citizen is automatically a citizen, child of a male citizen has to undergo a series of proofs. Govt asserted purposes: 1. assuring a biological parent child relationship exists (prevent fraud) 2. to ensure some opportunity or potential to develop a relationship that provides real ties to the US

1. maj and dissent disagree about purposes, maj says plausible purposes fine. Diss says must be actual purposes bc intmd scrutiny. 2. dissent says gender is not a good proxy for the goals of creating a relationship or bio ties when DNA is avail. Dissent: Bc much tighter fit required btw means and ends under heightened scrutiny, the availability to sex-neutral alt. Classif is often highly probative of validity of classification

VI.    ALIENS

Discrimination against non-citizens. Distinguish from national origin discrim. Aliens protected f/ discrim bc of EP clause “no ‘person’” shall be denied equal protection of the laws.


Yick Wo v. Hopkins (1886)

“14th am. Is not confined to protection of citizens…its provsions are universal in their application, to all persons within the territorial jurisdiction, w/out regard to race, color, or nationality”

Preemption

State laws can be challenged under this (and EP) bc fed immigration laws wholly preempt state and local efforts to reg. Immigration. 


Toll v. Moreno (1982)

Preemption invalidated a state law denying resident aliens in-state tuition at U. Maryland.

Strict Scrutiny- General Rule

Graham v. Richardson (1971)

F: Az law denies fed funded, state administered welfare benefits to non-citizens or residents for less than 15 years.

R: “person” includes lawfully admitted resident aliens and citizens of  US.

R: classification based on alienage inherently suspect and subject to close scrutiny

R: state may have a special interest in favoring it’s own citizens over aliens

A: denying welfare benefits to preserve ltd welfare benefits for own citizens is an inadequate state interest 

Other laws- aliens can become engineers, can receive financial aid, can be licensed as attorneys, cannot be flatly banned from holding civil service jobs (pg. 791-2)
Rational Basis- Alienage classes related to self- govt and democratic process

Foley v. Connelie (1978)

F: NY statutes only allows US citizens to be police.

R: would be inappropriate to require every stat. Exclusion of aliens to undergo strict scrutiny bc would “obliterate the distinction between  citizen and alien and depriciate historic value of citizenship. Historical power of a State to exclude aliens from participation in the political process.

R: matters involving participation in political process need only show some rational basis btw interest and limiting class. (can deny right to vote, or run for elected office.)

Test: citizenship may be a relevant qualification for fulfilling positions which involve direct formulation, review, or execution of public policy. Examine each position to determine if it involves discretionary decisionmaking or execution of policy which substantially affects members of political community. 

A: police officers pass test

Dissent: if police pass, why not attorneys? They execute policy as well. Plus, policy is too broad. 

Ambach v. Norwich (1979)

F: Ny state law requires teachers to be citizens or declare intent to be citizens

I: rational basis bc goes to heart of representative govt or strict scrutiny?

A: teaching goes to heart to gov’tl function. Ny has sufficient means bc the statute is narrowly tailored to exclude only those w/ no desire to become citizens.

Dissent: no rational relationship to purpose of having competent teachers. A Frenchman should be able to teach French. 


Cabell v. Chavez-Salido (1982)

R: state may require citizenship for a person to be a probation officer


Bernal v. Fainter (1984)

R: notary republics do not perform govt’l discretionary functions, strict scrutiny

Federally mandated discrimination against aliens

Mathews v. Diaz (1976)

F: fed statute denies Medicaid benefits to aliens unless they have been perm. Res for 5yrs

R: bc Congress made rule, and immigration laws implicate foreign relations, deference and only rb review. (also for presidential orders)

R: same law by state or local govt would have been illegal


Hampton v. Wong (1976)

F: federal civil service commission adopted reg that denied employment to aliens

R: distinction btw decisions by Congress or President and fed. admin agencies. Latter get strict scrutiny. 

Undocumented Aliens and EP

Plyler v. Doe (1982)

F: Texas passes law denying public school to undocumented children

I: are undoc. Persons “persons” under EP? If so what level of review?

R: aliens are persons under EP- even if undocumented. Denying undoc. Schoolchildren public ed. must be supported by a substantial state interest. 

A: bc of the high societal cost of denying ed to children who had no say in their status (so in some ways it is closer to an immutable characteristic), discrimination cannot be rational unless there is a substantial state interest. None of Tex. Asserted interests were supported by evidence/ met scrutiny. (Ed and children issues tend to have higher level of review)

VIII. SUBSTANTIVE DUE PROCESS- Fundamental Rights

-Can find a fundamental right under DP or EP:

argue SDP: if law denies right to everyone

argue EP and SDP: if law denies right to some, allows for others

note: warren ct was all about finding unenumerated fundamental rights. Current (Rehn) ct is not comfortable w/ idea of unenumerated rights removed from the political process and tries to distance itself from warren ct w/in bounds of stare decisis.

Method:

Is there a fundamental right?

Factors: history, tradition, “those liberties deeply rooted in this Nation’s history and traditions”

I: level of abstraction/ generality- if very specific, few rights justified, if very broad any right just. What is important enough to be a fund. Right?

Is the Constitutional right infringed?

Factors: the directness and substantiality of the interference

I: under what circumstances is the govt action an infringement?

What is intrusive enough to be an invasion?

Is there a sufficient justification for the govt infringement?

Strict Scrutiny A: compelling interest. Govt. has burden. (ex: win a war, care for kids)

Are the means sufficiently related to the purpose? 

R: govt must show law is NECESSARY to achieve the objective. Govt must not be able to attain the goal through any means less intrusive of the right.

IX. SDP- MARRIAGE


Loving v. Virginia (1967)

R: marriage is a fundamental right 

Rights of Unmarried Fathers


Lehr v. Robinson (1983)

R: the govt can terminate the rights of unmarried fathers without being required to provide due process of law

“When an unwed father demonstrates a full commitment to the responsibilities of parenthood by coming forward to participate in the rearing of his child, his interest in personal contact w the child acquires substantial protection under DP, but mere existence of bio link does not merit equivalent C protection”


Micheal H. v. Gerald D. (1989)

F: Ca law presumes a child born to a married man and woman belong to the couple. Presumption of legit. Can only be refuted by husband or wife. 

I: if a child is born out of an affair, does this right infringe upon DP rights of a man wishing to est paternity, and/or upon right of child to maintain relationship w/natural father?

R: is this right one traditionally recognized so as to be considered fundamental?

A: rights of parents of children of adulterous affairs not traditionally recognized. State is not required to recognized multiple fathers. Can choose who it will recognize. Only RB review

Dissent: family and parenthood (broader language) HAVE historically been recognized w/ protection. DP doesn’t exist to confirm the importance of interests already protected by a majority of states.

Abrams: ct more willing to recognize fundamental rights for traditional family units

X. SDP— REPRODUCTIVE AUTONOMY

Abrams: scope of these rights is unclear, only ken rights w/in context of the holdings 

Right to Procreate (actually just the right to not be sterilized involuntarily)

Abrams: don’t read these cases to broadly, the scope of the right is a TYPE of right to procreate, not a complete right.

Buck v. Bell (1927)

F: Buck declared “feeble minded white woman” by state, invol. Sterilized

A: Va. Stated reason for practice is for benefit of society, to not sap the govt resources. This is a sufficient reason

Note: during popularity of eugenics mvmt. Never explicitly overturned.  

Skinner v. Oklahoma (1942)

F: Okla. Law provides mandatory sterilization for “habitual criminals” those that are convicted of grand larceny 3x.

R: right to procreate and marriage are fundamental rights.

H: govt-imposed involuntary sterilization must meet strict scrutiny. Implicitly overturns Buck v. Bell 

A: SS protects against invidious discriminations against minority groups. Ct also thinks the line of grand larceny is arbitrary when embezzlement doesn’t receive same treatmt.

Right to Purchase and Use Contraceptives
Griswold v. Connecticut (1965)

F: Conn. Law forbids purchase or distribution of contraceptives. P are exec director of PP’hood. Arrested for prescribing the pill to a married couple. 

I: is the right to purchase and use contraceptives a fund right?

Douglas A: law operates directly on an intimate relation of husband and wife and their physician’s role in that aspect of the relationship. Penumbra argument: the C doesn’t explicitly protect marriage, right to raise children, etc. but many amendments implicate the right to privacy in order to fulfill their mandates. (1st, 3rd, 4th, 5th) Based on the penumbra right to privacy, the right to decide intimate decisions in a marriage relationship (contraceptives) is a fundamental right.  

Goldberg, etc A: 9th Amendment, other right. This is the only case citing the 9th. 

Harlan A: SDP cl. of 14th, bc it violates a value “implicit in concept of ordered liberty”*

*this ends up being the prevailing viewpoint

Stewart A: rational basis, textualist, not a fund. Right

Abrams: the right protected in Griswold is narrow: the right to procreate w/in the marriage relationship- marital privacy. Does not stand for a broad right of sex. autonomy 

Eisenstadt v. Baird (1972)

F: law attempts to reserve contraceptives only to married couples.

State says legit purpose is to prevent fornication 

A: right of privacy in a marriage (articulated in Griswold) is fundamentally the right of the Individual to bear or beget a child. 

Abrams: this case is more a clarification than an expantion bc Gris. Was held narrowly to facts. This explains the right includes unmarried persons.



Carey v. Population Services International (1977)

F: NY law makes it a crime to sell or distribute contraceptives to minors.

R: ct reaffirms Eisen. 

A: “decision whether or not to bear or beget a child is at the heart of con. Protection”

No blanket prohibition allowed- unduly restricts access 

Right to Abortion
I: does Roe come from Gris/Eis. Line of cases, an extension of right to be free from interference in reproductive rights, or is it a different right?

Methodology: if arguing against abortion, must argue it is separate from contraceptives or other repo rights bc gris. Will not be overturned. No damamge to precedent.

If arguing for abortion, argue that they are all related, overrule one must overrule all. 

Roe v. Wade (1973) [recognition of right]

F: Tx outlaws all abortions. Claim they have an interest in protecting life. 

A: 1. historical overview- strict abortion laws are the product of the 19th c. for much of our history, a woman’s right to abortion was broader than it is now.

2. right to privacy/ zones of privacy broad enough to encompass a woman’s decision whether or not to terminate a pregnancy. 

3. woman’s right is not the same as marital intimacy, bedroom possession of obscenity, marriage, procreation or education. Bc of the involvement of a  potential life (although ct doesn’t say that a fetus is a life- and not a “person” under EP), the right articulated here is ltd. Bc it is not hers alone.

TEST:
(pg. 864)
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 H: strict scrutiny to all regs on abortion. Laws making it more difficult or expensive to get abortion usually struck down

Dissent: (Rehn.) privacy not in text of C, abortion not about privacy, liberty interest exist, but only RB review. State interest justified. 

Note: Webster v. Repro. Health Services in 89 has plurality wanting to overturn Roe. Applies RB to regs on abortion. 

Planned Parenthood v. Casey (1992) [reaffirmation of right- Current law]

Kenn/O’Conner/Souter joint opinion: 

Nature of liberty interest: uses very broad language, personal dignity/ idea of personhood

gender role determination/equality, having control over your life as a woman.

SDP- not ltd by words of text, have always recognized rights not explicit in C

Levels of generality- DP doesn’t protect only specifically protected acts

H: reject trimester approach. Plurality Replace SS with “undue burden test” not SS- intd. 

Test: Main difference is the burden of proof shifts from govt. to the P.

undue burden if purpose or effect of law is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.

The state may take measures to ensure a woman’s choice is informed throughout pregnancy bc states interest in life exists throughout pregnancy (not just post-via), but purpose must be to persuade a choice of birth over abortion. Measures cannot be an undue burden.

State can enact regs of medical procedure, but unnecessary health regs w/ purpose or effect of creating a substantial obstacle to abortion are undue burd.

State may not prohibit woman from term. Pregnancy before viability

Post viability, state may reg or even proscribe abortion EXCEPT where it is necessary to preserve life or health of the mother. 

A: do not overturn Roe bc:

decision is workable

reliance/hardship- a social reliance of women who have ordered their lives around the ability to ctrl repro. Rights. Not legal reliance. 

Law has not been made de facto invalid by a change in the law. 

Factual change has undermined holding of Roe, but not validity, so adjust. (factual change is technology w/viability.)

Result- no legal reason to change the law, only a moral one. 

See top of notes from 3-9 for quick summary. 

UNDUE BURDENS: 

State can: incidentally make abortions more expensive or difficult. Informed consent, videos, waiting periods. Can do a lot to persuade women/ prefer childbirth. 

Can’t: reg. W/purpose or effect to make difficult. When the law actually keeps someone from getting an abortion, the action goes beyond discouraging to an obstacle.

Stenberg v. Carhart (2000) [govt regulation of abortions]

F: Nebraska statute bans a type of late term abortion pre-viability, and a pre and post viability type of abortion. Named “partial birth abortions.” 

A: statute is undue burden bc:

1. pre-viability gives state less leeway


2. if argument is health concerns, the banned procedure may be the safest type of abortion in the second term for some people. 

3. no qualification for the life of the mother. Must always have health exception.  

Internal debate:

O’conner: gives state a roadmap to write a statute she would uphold

Ginsburg/Breyer: statute in no way protects “fetal life” as claimed bc other alt abortions still avail. Therefore the only reason is to be an obstacle= undue burden

Scalia: opine written to Kennedy, Casey didn’t create more options for the state

Ken/Rehn: very deferential application of undue burden standard to states (ie anything short of banning abortions)



Maher v. Roe (1977) [govt. restrictions on funds and facilities for…]

F: state Medicaid program does not provide funding to pay for an abortion even though it provides funding for childbirth. Govt argues there is a right to choose, not a right to follow through. 

R: state has a right to prefer childbirth over abortion and create laws reflecting this policy

That state won’t pay isn’t undue burden, bc burden of indigency was already there- not erected by state.

Dissent: EP issue. Govt can’t selectively decide not to pay for certain medical services- interferes with right to choose. 

Also: even if Medicaid is fed/state funded, state need not pay for abortions (Beal v. Doe)

Laws denying public funding for med. Necessary abortions except to save mothers life are not unC.(Harris v. McRae)

City can refuse to pay for nontheraputic 1st trimester abortion in public hospitals (Poelker v. Doe)



Planned Parenthood v. Casey (1992) [spousal consent and notice reqmts]

F: Pa statute requires women to provide consent from husband, unless husband is not man who impregnated her, husband couldn’t be located, or that the preg. Is the result of spousal assault she has reported w/in 90 days, or she believes husband or someone else will inflict harm on her if she notifies. state says law imposes no burden on 99% of women, therefore C’l. 

A: “the analysis does not end with the 1% of women the statute effects, it begins there.”

Recognize that a father (thus the state) has a C interest in having a say in decisions effecting his living children whom he has participated in rearing. Not the same interest when wife is preg. Bc her bodily interest prevails. If there is a disagreement about abortion, woman’s view prevails. Husband vetos unC, and this statute operates as one for the 1% of women who will not be able to notify. “A state may not give to a man the same kind of dominion over his wife that parents exercise over their children”

Dissent: don’t care, up to state to leg. Apply rational basis. 


Minors: parents entitled to some degree of control, state May impose reqmt to notify or obtain consent as long as judicial bypass option is available (convince ct she’s mature or other reason for no notice) 

XI.  SDP—MEDICAL DECISIONS

1. is there a fundamental right?

2. what level of scrutiny?

Right to Refuse Treatment
General C’l right to refuse medical treatment, but not absolute and can be reg’d by govt

Jacobson v. Massachusetts (1905) Mass law requiring vaccinations upheld bc of govt’s compelling interest in stopping diseases.

Washington v. Harper (1990) prisoners have liberty interest under DP to be free from  involuntary administration of antipsychotic drugs- however interest in being free from involuntary admin adequately protected by giving inmate notice and a hearing to challenge.

Cruzan v. Director, Missouri Dept. of Health (1990)

F: P in persistent veg. State (pvs). Miss. Requires evidence of incompetent person’s desire to refuse treatment be proven by clear and convincing evidence.

I: does P have liberty interest under DP that would require the hospital to w/draw life-sustaining treatment from her under these circumstances? Does the right allow Miss. To require c+c evidence to w/draw treatment?

R: doctrines of battery and informed consent have corollary of the right to not consent/ to refuse treatment. Maj. Assumes that interest exists, concur and dissent say that it expressly does.

A: whether Miss. C+C standard is legit depends on state interest involved. Here state interest is great- protection/preservation of human life. Specifically to ensure incompetent patients’ wishes are met. To this end, the state can use a c+c standard of proof when interests are “substantial” 

H: don’t need to decide if fundamental liberty interest exists bc Cruzan is incompetent, can’t personally consent. Ct applies RB w/out using the language. C+C is rationally related to states (substantial ?) interest

Right to Physician-Assisted Suicide

Washington v. Glucksberg (1997)

F: Wash. State has assisted-suicide ban.

I: is there a right to physician assisted suicide? Is there a C’l distinction btw this and right to refuse medical treatment? Has Wash law met level of scrutiny.

A: 1. look at history and tradition- in almost every country and our own, it is a crime to assist suicide. Consistent and almost universal rejection of asserted right, even for mentally competent, terminally ill adults. Not “deeply rooted in nation’s history”

NOT similar to Cruzan, bc right to refuse treatment has pedigree, tradition. Suicide doesn’t. BC not fundamental, apply RB review. Wash. Meets law is reas. related to it’s interests in 1. preservation of human life, 2. in protecting integrity of medical profession, 3. interest in protecting vulnerable groups

Vacco v. Quill (1997) [assisted suicide]

I: is NY law prohibiting physician assisted suicide but allowing right to refuse treatment violation of EP?

Ct: there is a medical distinction btw 2, in latter, the cause of death is natural, in former, the cause of death is intentional.  Plus, tradition in favor of  fundamental right for latter (battery) not for former. 

H: Right to physician assisted suicide is not a fundamental right, so states are free to allow or prohibit it (ie Oregon)

XII. SDP—SEXUAL ORIENTATION AND ACTIVITY



Lawrence v. Texas (2003)

Overturns Bowers v. Hardwick (1986) allowing a Ga. law prohibiting homo and hetero sexual sodomy to stand.  Bowers argued as SDP, Lawrence argued as EP.

Ct: Bowers wrong bc 1. definition of right was misstated, 2. analyzed tradition inaccurately, 3. no reliance on decision since states selectively enforce laws. 

Lawrence decided as SDP, but no mention of fundamental right or privacy. only talk about 'liberty"

A: ct says it uses RB review, but application is similar to fundamental rights A. 

Liberty interest: liberty of choosing a relationship without being subject to criminal punishment (liberty and intimate decision making that goes beyond sexual relationship)

O'Conner Concur: EP A. "pariah" legislation targeted at one group. Applies RB w/teeth from Romer. 

NOTE: ct is careful to distinguish btw criminalizing activity and recognizing it. "institution the law protects can still be regulated" just not criminalized.

11th Cir case: state law prohibits homosexuals from adopting children but allows them to be foster parents. Ct held under SDP no fundamental right to adopt--> RB review. state has right to regulate as long as activity is not criminalized

XIII. SDP—TRAVEL


Saenz v. Roe (1999) 

1st right under P/I clause since slaughterhouse. Prior, accepted fund. right to travel based on "general understanding... historical intent" Components:

1. Right to ingress/egress without barriers (ie bc of indigency)

2. Can't be denied protection (ie access to hospitals)

3. right of new residents to be treated like existing residents (ltd durational res. reqmts)

Dur. Res. Reqmts allowed:

1. min 60 days to vote

2. tuition

3. divorce

XIV. SDP- VOTING

Voting as a Fundamental Right


1. Right to vote for Reps every 2 yrs (Art. 1, Sec. 2)


2. Right to elect Senators (17th Am. )


3. Right to vote when 18 yrs (26th Am.)


4. prohibitions on discrimination in voting bc of race and gender (EP arguments)


   (15th, Sec. 1; 19th)


5. NO right to vote for president. "Each state shall appoint as the legislature [of the


    state] may direct, a number of electors = to # of Congressmen" (Art. 2, Sec. 1)

HYPO: In 2008 Fla. says state legislature will select electors for college- Allowed. 

*This is the main reason in Bush v. Gore, the ct emphasized allocation, not actual votes. 


6. "Guarantee to Republican Govt." clause considered non-justiciable political Q.

RULE: Once the right to vote is given, it must be by equal participation 

fundamental right bc "it is preservative of all rights"--> SS except literacy tests and felons

Restrictions on the Ability to Vote

Poll Taxes

Harper v. Virginia State Board of Elections (1966) 

24th Am. prevents poll taxes for federal elections.

F: no C'lly protected right to vote in state elections. But once right is given, can't deny it for irrelevant factors like, race, gender, etc.

A: State says it has admin justification for fees just like for drivers license, etc. Ct says voting is fund. right, higher level of scrutiny than driving. 

R: wealth cannot be the basis for denying the vote bc "a capricious and irrelevant factor" w/ no relation to voting qualifications. 

Property ownership requirements

Kramer v. Union Free School District (1969)

F: NY law says that school district residents who are otherwise eligible to vote in state and fed elections can only vote in SD elections if they are parents with kids in public school or they own or lease property in the district. State says it wants to limit vote to those who will have a stake in the issues

A: ct makes no comment about compelling interest, instead focuses SS analysis on means

H: exclusion too broad to achieve stated purpose, assuming it is legit. 

Note: in very specialized elections (ie Irrigation Board) ct applies RB bc of the specialized nature of the interests, allows LO vote only.


           Literacy Tests

Guinn v. US (1915) and other SC cases upheld literacy tests as a condition on voting bc literacy "relevant to the exercise of intelligent voting". Fed. outlawed literacy tests in Voting Rights Act and ct upheld VRA as legit exercise of Congressional power. 

Prisoners and Convicted Criminals Rights to Vote

 1. states cannot deny vote to those being held waiting for trial and must provide absentee ballots 

2. state may permanently disenfranchise an individual convicted of a felony UNLESS there is evidence of a racially discriminatory purpose 

Dilution of the Right to Vote (includes Gerrymandering)- **Raises EP/ race discrim Qs**

Reynolds v. Sims (1964)

In Alabama, 25% of the total population is represented by a majority of elected representatives. Ala. offers a proposed "federal senate" type solution of 1 vote per county. 

R: there must be as close to one person one vote as practicable. Population is the dominant interest in districting. Federal plan is not C'l bc the Senate was the result of a unique historical situation/ compromise which does not apply to States.

States must make "an honest and good faith effort"

Counting “uncounted” votes in a presidential election
Bush v. Gore (2000)

I: What is a "legally cast vote"? What evidences this?

Abrams: thinks holding is that technology can be arbitrary but people cannot.

R: votes not given equal weight bc intent of voter standard applied w/out sufficient legal criteria to prevent arbitrary enforcement

Remedy: controversial bc ct determined the machines couldn't count properly but left tally standing. didn't allow Fla. SCt. to interfere any further. Reasons: 1. arbitrary "finality" provision 3 USC sec. 5, 2. Think Fla SCt. is usurping Fla. legislature power (by overruling Fla. Secy. State decisions)

Dissent on Remedy: 1. no standing (how can Bush have standing to represent potential disenfranchisement of Fla. voters?) 2. can't rule that EP exists then let them stand bc of safe harbor provsion, 3. remedy is for state to decide subject to SCt guidance. State matter. 

XV. SDP- EDUCATION

     
San Antonio I.S.D. v. Rodriquez (1973)

F: State allows different amt of expenditure for education based on school district taxes. P claims violation of SDP and EP. Argue right is implicitly fundamental bc it is so related to the function of other fundamental rights (a classic positive right argument)

R: no fundamental right to education. RB review

A: Where there is not a total deprivation of education, subpar or different amts of funding meet a legitimate state interest.



Kadrmas v. Dickinson Public Schools (1988)

F: local schools charge a fee for public school buses. 

R: poverty is not a suspect classification- RB review.

XVI. FIRST AMENDMENT- SPEECH

Methodology/ Analysis
1. Content Based v. Content Neutral Laws

Turner Broadcasting v. Fed. Comm. Commn. (1994) [distinction]

F: cable tv stations required to carry a certain amt of local broadcasting.

I: is "local programming" a type of content?

R: Reg isn't content based bc doesn't determine what is actually broadcast. anything could 

be broadcast at that time. 

A: content-based SS (w/exceptions) content-neutral- Intmd. S.

Dissent: locally based speech is a certain type of speech- "localism" doesn't matter that the 

reg wasn't intended to affect a viewpoint. Still content-based

Boos v. Barry (1988) [when is it content based?]

F: Reg says can't display a sign w/in 500 ft of a foreign embassy w/message that will bring

foreign govt. into "public odium or disrepute"

R: Content neutral means: 1. viewpoint neutral, And 2. subject matter neutral (topic neutral)

A: Govt isn't advancing any particular view, just closing off an entire category of speech:

anything "critical of foreign governments"-SS. Govt says its to protect dignity of foreign 

officials. "Dignity" is too subjective and not UnC for speech to have an emotional impact.
City of Renton v. Playtime Theaters (1986) [problems/ secondary effects]

F: city ordinance prohibits adult motion pic theaters w/in 1000 ft of res, school, or church

R: a facially content based restriction will be deemed content neutral if it is motivated by a 

permissible content-neutral purpose

A: ct says even though it is content based, it wasn't the purpose of govt to restrict the 

content. The govt. purpose was the secondary effects of theaters (crime,violence, etc)

Note: secondary effects test only applies to sexual zoning.  (ie theaters, strip clubs, etc)

2.Vagueness and Overbreadth

Will invalidate the entire law and can be applied to C'lly unprotected speech as well. 

**Overbreadth allows a standing exception- P can argue for unC effects on 3rd parties not 

before the court**

-Cannot challenge restrictions on commercial speech as overbroad-- no chilling effect/hardy

-Both V/O involve facial challenges to the law

Coates v. City of Cincinnati (1971)

F: Ord. says can't be "annoying" on sidewalk

R: unconstitutionally vague bc it is subjective and unascertainble and could punish C'lly 

protected behavior

Baggett v. Bullitt (1964)

R: law prohibiting employement of "subversive person" unC vague. NO guidance as to

what speech is proscribed. No notice.

Schad v. Borough of Mount Ephraim (1981)

F: ord prohibits all live entertainment

A: ord would prohibit a wide range of activities including protected activity

R: Overbreadth bc law is substantially overbroad*

*this applies if the law regulates pure speech or conduct that communicates



City Council v. Taxpayers for Vincent (1984)

R: "the mere fact that one can conceive of some impermissible applications of a statute is not sufficient to render it susceptible to an overbreadth challenge...there must be a realistic danger that the statute itself will significantly compromise recognized 1st am. protections

(show a significant number of situations)

Board of Airport Comm’rs of City of LA v. Jews for Jesus (1987)

F: all 1st amendment activities banned at LAX

R: law is overbroad but not vague. Sweeping law.

3. Prior Restraints  

Def: an administrative system or a judicial order that prevents speech from occurring (usually involve a license, permit, or judicial order)

Substantial Historical Pedigree- framers intended to protect this

Collateral Bar Rule: a procedurally correct ct order restricting speech must be complied with. If it's not, the P can raise the unC'lity of the law as a defense to disobeying the court order. 2 cases:

Walker v. City of Birmingham- civ rights protestors violated ct order then challenged law as unC. Ct held against them

Shuttlesworth v. City of Birmingham- civ rights protestors violated permit ordinance. Ct found permit law unC bc it gave city officials unfettered discretion

Difference: former law was valid on its face w/ adequate safeguards, latter was facially invalid bc of discretion. 

R: Collateral bar rule allows person who failed to apply for a license from challenging law as facially unC. 

New York Times v. US (1971) [Pentagon Papers case] [court orders]

F: NY times and Wash Post published excerpts from a top secret Defense Dept. history of Vietnam War. US govt wants fed ct inj. to stop publication on national security grounds.

R: any prior restraint is highly disfavored. Govt bears heavy burden on showing justification for restraint. Not met by mere assertions or conclusions. Need hard evidence of immediate/ direct threat of harm- even in times of war. 

Watchtower Bible & Tract Society v. Village of Stratton (2002) [licenses]

F: ord requires all door to door to fill out a permit app. no evidence that anyone denied. 

R: ct is protective of right to engage in anonymous speech. This is a sweeping ban an ct 

finds it offensive to have to get govt permission to speak to neighbors. 

-not clear what standard they are applying. Seem to accept the govt. interest as important, 

but thinks the ord. doesn't further interests. 

Licensing:

1. govt has important purpose

2. almost no discretion to licensing authority (clear, specific criteria)

3. procedural safeguards- prompt determinations and judicial review

Types of Speech
1. Compelled Speech

West Virginia State Bd. Of Ed. v. Barnette (1943)

F: P requires saluting the flag in school. 

R: flag salute is a "primitive" type of speech. Salute requires either that pupils become unwilling converts or do a barren gesture. 

R: censorship or suppression of expression of opinion is tolerated by our C only when the expression presents a clear and present danger- not here. 

Unprotected/ Less Protected Speech (exception to SS for content-based speech)

Unprotected Speech- Strict Scrutiny
2. Incitement of Illegal Activity

I: how to balance society's need for social order against its desire to protect freedom of speech? When, if at all may speech that advocates criminal activity or the overthrow of the govt. be stopped to promote order and security?

-note: early cases did not apply 1st to states until 1925. Espionage cases didn't specifically target speech, just activity that obstructed the draft or war effort. context of war was important distinction btw early and later cases

-Clear and Present Danger (WWI era)

R: context and potential for even remote consequences- not necessary that they actually

happen. Some effect, somewhere. 

Schenk v. US (1919)

F: Counter Recruiters pass leaflets against WWI to military to encourage them not to go to war. Draft evasion is an illegal activity.

R: Ct applies C/P danger test. doesn't care that there is no evidence of illegal activity. It's enough that the intent was there and that it could have occurred. 

Frohwerk v. US (1919)

F: D charged of printing a newspaper against the war. Claims he only did it for money, not 

involved in the group. 

R: C/R doesn't care what motive is. Only that it could have caused illegal activity.

Debs v. US (1919)- more of same

Abrams v. US (1919)

F: Ps charged with handing out leaflets. Same H as above. 

Dissent: Holmes thinks the leaflets couldn't possible have caused and illegal activity and 

there was not intent to do so. He tries to distinguish this case w/ above bc not imminent. 

-Reasonableness (1920s-1930s aka Red Scare)

Whitney v. California (1927)

F: activity-> P is member of communist party/ syndicate. there is "no intent to engage in 

illegal acts" but promotes "terrorism" under Ca's Criminal Syndicalism Act. 

R: RB review. This exercise of the state's police power is reasonable and thus C'l infringe-

ment on free speech. VERY deferential analysis.

Brandeis Concurrence: focuses on preventing harm to the state. Imminence-- requires:

1. evidence of a serious*, and 2. immediate incident, 3. not necessarily to state, but helps

*some violence or destruction of property is not enough

-Risk Approach (1950s McCarthy) (Modern Incitement Rule)

Brandenburg v. Ohio (1969) (also Hess, NAACP)

R (Powder Keg Test): Speech advocating illegal activity will be protected unless the advocacy is specifically intended to incite lawless action at that moment and significantly likely to cause imminent lawless action. 1. imminent harm, 2. likelihood of producing illegal action, 3. intent to cause imminent illegality. (First intent requirement)

VERY Speech Protective

**Result: law absolves people who can show they didn't intend to incite**

3. Incitement- Fighting Words

Chaplinsky v. New Hampshire (1942)

R: fighting words when 1. likely to cause a violent reaction against the speaker OR

where it is an insult likely to inflict immediate emotional harm 2. applies only to speech 

directed at another person (1 on 1), 3. no value to the words

Note: Chaplinsky the last fighting words case. Ct usually strikes down restrictions as over-

broad

4. Incitment- Fighting Words- Hate Speech

R.A.V. v. City of St. Paul, Minnesota (1992)

R: govt. cannot select a particular group of fighting words for restriction based on content

or viewpoint. No content based distinctions on fighting words. even unprotected, Except:

1. where distinction advances the reason the category is unprotected in the first place. Ex:

Outlawing child pornography w/in obscenity, threats to the president w/in fighting words.

2. if subset is reg'd for second. effects (ie Renton, harassment, not reg'd bc of speech.)

A: D outlaws hateful words derogatory of race, gender, religion. UnC viewpoint restriction 

bc doesn't outlaw negative comments about political parties, eg.

No standard of review articulated.

Virginia v. Black (2003)

R: "true threat" involves intent to intimidate

A: Va cross burning law creates presumption of intent to intimidate. Ct distinguishes that 

not all cross burnings have intent. to reg this subset of fighting words, need intent. Act 

itself can't be intent. Hate speech allowed as long as doesn't rise to "true threat." 

4. Obscenity

Paris Adult Theater I  v. Slaton (1973)

R: obscenity is unprotected speech

Miller v. California (1973)

R: obscenity is "works which depict or describe sexual conduct...

1. appeal to purient (shameful, itching) sexual interst

2. patently offensive

3. taken as a whole, have no serious literary, artistic, political, or scientific value

ex: ultimate sexual acts, masturbation, excretory functions, lews exhibition of genitals

ie "hard core"

4. Social value: to be determined by a national standard- not a community standard (Pope v.

Illinois, 1987).

5. restricted actions must be defined by state law

note: poss'n in home is protected, but no right to child porn anywhere. Degrees of porn:

<------------------------------------------*--->





obscenity

Note: ord. tried to regulate bc of harm to women struck down bc advocating a certain view 

of women (viewpoint restriction)

Intermediate Scrutiny- Lesser Protected Speech
5. Commercial Speech

Virginia Citizens Bd. Of Pharmacy v. Virginia Citizens Consumer Council (1976)

F: law disallows advertising prices of prescription drugs

R: commercial speech is protected

A: here there is consumer interest in free flow of info, and societal interest in free enterprise

states interest in professionalism is not advanced by this law, so unC reg. 

commercial speech: does no more than promote a com'l transaction/ "comm'l interests"

Central Hudson Gas&Electric v. Public Service Comn. NY (1980)

R: types of commercial speech regulation:

1. laws that outlaw advertising of illegal activities- not protected

2. prohibition of false/ deceptive ads- not protected

3. prohibition of true advertising that inherently risks becoming false or deceptive- allowed

4. laws that limit commercial ads to achieve other goals (ie curb alcohol, tobacco)- varies

TEST:  (govt. has burden of proof)

1. speech reg'd is truthful/non-misleading

2. concerns lawful activity---- if so

3. Intmd. scrutiny 


a. is there a substantial govt interest?


b. does reg directly advance it 


c. is it narrowly tailored? (although need not be most restrictive)

**BANS raise red flag bc not narrowly tailored**

Lorillard Tobacco v. Reilly (2001) (vigorous application of Itmd. Scrutiny)

I: how far can state go to reg. advertising to curb harmful behavior?

R: relationship  btw harm that underlies the state's interest and the means identified by the 

state to advance the interest requires more than "mere speculation or conjecture; must demonstrate that the harms it recites are real and the restriction will alleviate harm to material degree." Reg cannot provide ineffective or remote support for govt purpose"

A: link of ads to underage smoking is real. BUT the ban is too sweeping (covers 90% of town) to be a good fit. And this makes it not realistically advance the state's goal.

6. Symbolic Speech

Conduct that communicates analyzed under 1st A. if:

1. intend to covey a particular message

2. message would be understood by those who viewed it under the circumstances

ex: wearing a black armband during war

US v. O’Brien (1968) [when can gov’t reg]

F: fed law makes it a crime to burn draft card. D burned his card at city hall. Claims law is an infringement on freedom of speech as applied to him.

R: if conduct as speech and nonspeech elements, sufficient govt interest justifies incidental limits on protected speech.

When is govt interest justified:

1. furthers important or substantial govt interest

2. govt interest is unrelated to suppression of free speech

3. incidental restrictions on first is no greater than essential to achieve purpose

A: law is a narrow means of achieving a substantial govt interest in Selective Service.

Texas v. Johnson (1989) [flag burning]

note: "contemptuous" treatment of flag unC for vagueness.

F: Tx law prohibits desecration of flag. state claims interest in national unity. Ct says this interest only arises if the person's treatment of flag communicate something. 

A: ct says the law is content based restriction on free speech bc it only prohibits burning in protest/ disfavor. O'brien doesn't apply. Instead SS for content-based restriction. govt can't reg bc it disagrees with the message. 

Buckley v. Valeo (1976) [political contributions]

F: law puts limits on political contributions and indpt expenditures by individuals. 

R: ct sustains contribution limits, but rejects personal exp. Limits

Exp limits pose “restraint on free speech” w/ inadequate govt. interest for protecting from appearance of corruption- “exacting scrutiny”

Ex: indiv or assoc can’t take out newspaper ads in support of particular candidate

Compare to political contributions: same interest is adequate, marginal effect on speech,  and no alt. avialable

Time, Place, and Manner Restrictions Only apply when reg is content neutral!!
1. What type of property is available for speech?


a. government


- public forum


-ltd public forum


-non-public forum


b. private property- generally no right bc no state action in restriction.
Hague v. Committee for Industrial Organization (1939)

F: P prevent D from distributing leaflets in Jersey City. 

R: public areas are not unltd free speech, but can be exercised in subordination to "general comfort and convenience/ peace and good order"

R: presumptive right to use sidewalks, parks. 

Perry Ed. Assn. V. Perry Local Ed. Assn. (1983)

F: Union wants to put fliers in teacher mailboxes, claim it a public space. 

R:1. quintessential public forums--content based restriction must meet SS

   2. state has opened use for public expressive activity-- SS

   3. property which is not by tradition or designation a public forum-- T/P/M restrictions permitted plus anything else that is a reasonable reg. and not an effort to suppress views.

A: school mail is 3rd category. - reasonable reg. 

T/P/M restrictions: allowed if

1. content based or content neutral? if neutral, continue.

2. type of forum? non-private, continue w/ app. level of scrutiny

3. regs justified w/out regard to content of speech

4. serve significant govt interest

5. ample alt. channels for communication  

Hill v. Colorado (2000)

F: law prohibits speech related conduct w/in 100ft of health care facility.  Speakers can't approach unwilling listeners, but can pass out handbills from a distance. 

A: 1. not a content based restriction bc applies to all speech (dissent argues that it's not content based on face, but in effect only works for anti-abortions) 2. significant public interest in protecting persons around hospitals, med facilities, schools, courthouses, polls, and similar locations from unwanted encounters. 3. modest restriction still allows alt channels of communication. 

US v. Kokinda (1990)

F: USPS reg prohibits solicitations on sidewalk outside of facilities.

A: 1. postal sidewalk is not like public sidewalk. Just bc usps allows some speech activities on sidewalk doesn't mean its been dedicated to speech activities. Permitting public forum not the same as intending public forum.  Reasonable bc solicitation is inherently disruptive of usps business

Freedom of Association
Boy Scouts of America v. Dale (2000)

P sues under state law that prohibits refusing association based on sexual orientation

I: right to assoc. is necessary to freedom of speech. when can the govt. reg membership of an organization to prohibit discrimination?

R: 1. does org engage in expressive activity?

     2. would forcing inclusion interfere w/ groups ability to express?

     3. if so, discrim is allowed under 1st am. freedom of association

A: Boy Scouts "expressive" activity says "morally straight and clean" and nothing else. Also forbids scoutmasters from talking about sexual matters. Ct uses litigation from 80's to define morally straight as against homosexuals.

new R:  messages can be decided post hoc

XVII. FIRST AMENDMANT- RELIGION

Free Exercise Clause

1. religious belief--> absolute protection (if its a sincerely held belief)- usually disposed of using freedom of speech (overlap)
2. religious conduct--> can be limited

Dept of Human Resources of Or. v. Smith (1990)

F: law regs peyote/ drugs. P wants exemption for religious use bc of free exercise cl.

Scalia: law not directed at religious practices (effectively writes free ex. clause out of C) 

R: govt not required to grant exemption if law is neutral and generally applicable.  Only have problem if govt targets relig. use. 

R: gen applicable law- RB review

***Distinguish btw INTENT and EFFECT of the law***

Church v. City of Hialeah (1993) (pg. 1479)

F: P practice Santeria which involves sacrifice of animals during rituals. D passes ordinance outlawing animal slaughter in city limits for other than food purposes. 

** Apply like race and gender discrim, for discrim effect need intent. **

R: 1. neutral?



then, 2. gen. applicable?


a. text facially neutral


b. text not facially neutral but discrim effect and purpose (non gen. application)


c. overbroad? --> shows actual purpose/effect

A: a. text is inconclusive. even though "sacrifice and ritual" have relig. connotations. Leg history shows discrim purpose and intent. b. effect--> only burdens Santerias. NOT a general application.  Diff. btw this case and Smith- evidence of being targeted.

R: if not 1 and 2, then SS. 

Locke v. Davie
R: state’s refusal to fund religious education did not violate Free Exercise Cl.

A: statute is not facially neutral, but nothing in leg. History or text indicates hostility toward religion. Can still take theological courses and use at religiously affiliated schools, just can’t use for becoming clergy. States interest in not appearing to endorse religion is substantial and burden on scholarship recipients is minor.  

NOTE: like abortion cases, subsidy rather than regulation gives govt more leeway

Establishment Clause

I: how can govt. comply with one without violating the other? How far must it go to accommodate religion?

3 theories:

1. to protect relgion( stay away from govt. so relig. Isn’t corrupted

2. to protect state from influence of religion

3. everyone’s better off not being influenced by each other

Hypo: state purchases computers for all schools

Separationist: (Stevens, Ginsburg, Souter sometimes)

Hypo: would not give support to relig. schools

Neutrality: as long as govt doesn’t prefer 1 religion over non-religion, can accommodate as long as no real or perceived endorsement (O’conner, breyer, souter sometimes)

Hypo: computers ok bc not endorsing religious schools, computers go to all schools

Accommodationist: appropriate for govt to accommodate (Scalia, Thomas, Kenn)

Scalia: as long as govt doesn’t make you look at it, its C. Govt endorsement of monotheism is allright also. 

Lemon Test*: a separationist test from 60’s- 70’s only occasionally applied

1. must have secular purpose ( is dominant purpose religion?

-some moment of silences pass here, others fail

2. primary effect must be secular: neither advance nor inhibit religion

3. no excessive  govt entanglement w/ religion

-character and purpose of institutions benefiting

-nature of the aid provided

-resulting relationship btw govt and religious authority

*10 commandments cases reaffirm Lemon w/out using it

Types of EC Cases:

1. non-financial assistance to religion

a. religious symbols- is message religious or pluralist? 

R: multiple symbols allright, longstanding

b. indoctrination (prayers, creationism)

c. religious speech- restrictions are unC content-based restrictions

      2.    financial assistance

10 commandments cases: What is govt purpose?--> Context

Ky: 10 commandments recently placed, clear from leg. History that purpose is religion, small isolated display

Tx: display has been up for 40 yrs, for secular purpose/ message, w/ mix of symbols

R: relig. Symbol by itself, recently placed, relig. purpose unC. Mix of symbols in longstanding display w/ secular purpose C. 

Relgious group access to school facilities: 

R: if school or university creates public forum if it allows other meetings = SS

Applied lemon- secular purpose: forum for student mtgs. Advance religion- incidental

Public schools can have relig. Mtgs on weekends/ evenings if school is open forum

Note: some cases argued successfully under freedom of speech, content based restriction

Lee v. Weisman (1992)

Principal of school invites clergy to give commencement invocation and provides handbook on creating a nonsectarian invocation. (state controlled and directed content of speech) Students attendance is basically obligatory.

A: ct. doesn’t apply lemon test. 

Kenn: state coerced acceptance of relig. Invocation bc. 1. no choice in attendance, 2. no way to object. 

Coersion: bc individual would have to actively work to make her non-acceptance known

Coersion: def. broadly. “indirect and subtle” pressures

Scalia: coercion is force

Unresolved Q: college graduations, is the element of coercion still there when it’s adults, not “kids”?

Santa Fe ISD v. Doe (2000)

South Texas HS permits but doesn’t require students to initiate a prayer at hs football games. Students vote on if they want prayer, and if they do who to say it. Claim it is private speech. 

A: actual and perceived endorsement bc prayer orchestrated by school:

-school property and equip

-school reg’d what could be 

-school sponsored function

-not private speech bc not public forum( people can’t just get up and talk about anything

1. no public forum—not private speech

2. school involvement similar to lee

3. coercion- some required to attend, but even if not, should be able to go w/out listening to a prayer

hypo: if valedictorian wants to do a prayer at beginning of speech? – probably allowed if the school isn’t mandating/encouraging= private speech

Zelmon v. Simmons Harris (2002) 

School voucher programs gives parents certain amt of money for private or parochial schools. 

R: neutrality as formalism. Ct uses Lemon- 

Sec. purpose/effect bc true parental choice (writes out “effect” bc here effect is to support parochials- that 96% of vouchers went to private schools is C’lly irrelevant)

