CONST LAW II – FINAL OUTLINE
CH 7 – EQUAL PROTECTION  p 617

I.  3 types of Actors:


A.  Fed Govt



1.  Bolling v Sharpe 

A) 5th amend & Bolling v Sharpe ( where the fed govt passes a law that discriminates – use Bolling case to argue that govt can get in trouble




1) Bolling came after Brown v Board of Edu

B.  State & Local Govts



1.  State & Local are held accountable by Incorporation of BOR




A) incorp is the concept that the BOR, or at least some of it, is applicable to states



2. so if state/local discriminates, get them on the hook by selective incorp


C.  Private Actors



1.  if private actors discriminate – try to make them into state actors

I.  When is State Action Req’d?


A.  State Action Reqd:



1.  14th -  



2.  15th 


B.  State action is NOT reqd:



1.  13th – applies to private action



2.  if a statute applies to private conduct




A) ex: Title 7 via comm clause



3.  Where an exception applies




A) public functions – 

1) ex:  Marsh (company town case); 

2) ex:  Terry (elections case) – only white people can vote in primary; ct said that election is for a public purpose & thus by not letting blacks vote 

3)  ex:  Evans (segregated park bequest) – guy dies & his will says that the park he was leaving the town but that only white people can use the park; it was “state action” b/c a park is a public area & city maintained the park 

B) Entanglement – symbiotic relationships; private actor is in bed w/ the govt & share mutual benefits


1) Judicial entanglement 



a) Shelley v Kramer – housing case



b) Evanston v Leesville Concrete - peremptory challenge cases 



c) prejudgment attachment cases


2) Mutual Benefit 



a) Burton v Wilmington Park Auth –


3) Subsidies

a) Mississippi Textbooks case – watned to give free books to all the schools, both public & private, but giving books to private schools is a NO 


4) Ballot Initiatives

a) Cali Fair Housing Ballot case – cant use ballot initiative to take away rights from people




C) Entwinement – 


C. State Action Analysis

1. Is the deprivation caused by the exercise of some right or privilege created by the state ?



2.  is the party charged w/ deprivation someone who may be failry considered a state actor ?




A) extent to which the actor relis on govt assistance & benefits (entanglement)




B)  *** see twen

I.  14th Amend 1868


A. Substance of 14th
1.  No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of US;



2.  Nor shall nay state deprive any person of life, lib, or prop, w/o due process of law;



3.  Nor deny to any person w/in its juris the equal protection of laws


B.  Slaughter House Cases

I.  Equal Protection Analysis


A.  What is the Classification ?



1.  Facial discrimination




A) ex: law that says “only men can be hired as police” 



2.  Neutral discrimination - 




A) ex: law says “only persons that are 6 ft tall & at least 160 lbs can be cops” 

B)  disparate impact - not facially discriminatory, but the affect is to exclude a group of persons



** how is a facial case proven ? & how is a disparate impact case proven ?


B.  What is the appropriate level of Scrutiny ?

1.  Caroline Products FN 4 –reference heightened scrutiny for “discrete & insular” minorities

2.  Korematsu – classification based on race were subject to the “most rigid scrutiny”


C.  Levels of Scrutiny



1.  Strict Scrutiny 

A) permissible only if the discriminatory action is narrowly tailored to achieve a compelling state interest

B) applied to statutes that are based on “suspect classification” or that impairs a “fundamental right”


1)  “suspect classes”:



A)  race, national origin, & sometimes alienage


2) “fundamental rights”:



A) right to vote, access to the cts, & right to migrate interstate



2.  Intermediate Scrutiny - 
A) permissible only if the discrimination action is substantially related to an important state interest



3.  Rational Basis 




A) can discriminate as long as the action is rationally related to a legit state interest

I.  Constitutional Provision Concerning Equal Protection  p 617


A.  Equal Protection is part of the 14th Amend

1. “no state shall make or enforce any law which shall deny to any person w/in its juris equal protection of the law”

2.  E/P guarantees that people who are similarly situated will be treated similarly 

3.  EP was enacted shortly after Civil War & primary goal was to secure free & equal treatment for ex-slaves

A) but cts at first interpreted EP to “impose a general restraint on the use of classifications, whatever the area regulated, whatever the classification criterion used”

B) when the Const was 1st drafted, there were NO provisions assuring EP of the laws!

B.  Brown v Board of Edu – 1954;  since Brown, SupCt has relied on EP to combat invidious discrimination & to safeguard fundamental rights

1. however, there remains NO provision in the Const that says that the fed govt cant deny EP of the laws

A) Bolling which is a companion case to Brown, concerned the segregation of the DC public schools & ct held that EP applies to the Fed govt thru Due Process Clause of 5th
1) Ct interpreted 5th amend as including an implicit req for EP ( “discrimination may be so unjustifiable as to be violative of due process”

C.  Req of EP same whether the challenge is to Fed govt under the 5th or to state/local actions under 14th

1. SupCt declared “EP analysis in 5th is the same as that under 14th”

A) but technically( EP applies to Fed thru judicial interpretation of the Due Process Clause of 5th & to state/local thru 14th
I.  Equal Protection Analysis


#1: What is the classification?


#2: what is the appropriate level of scrutiny?


#3:  does the govt action meet the level of scrutiny?

I.  Rational Basis Test  p 623


A.  RBT is the minimal level of scrutiny that all govt actions challenged under EP must meet

1.  unless the govt action is a type of discrimination that warrants the application of intermediate or strict scrutiny, rational basis review is used


B.  a law meets the RBT if it is rationally related to a legit govt purpose



1. challenger has the burden of proof when RBT is applied



2.  there is a strong presumption in favor of laws that are challenged under the RBT 

A) SupCt usually upholds a law if it is possible to conceive any legit purpose for the law, even if it was not the govts actual purpose

B) rare for SupCt to find that a law fails the RBT

C. since 1937 – Ct will defer to govt economic & social regs unless they infringe on a fundamental right or discriminate against a group that warrants special judicial protection

D.  in assessing whether there is a “legit purpose” for a law – 2 questions:


1.  what constitutes “legit” purpose?; &


2.  how should it be decided whether there is such a purpose present ?

A) must it be the actual purpose behind the law or is it enough that such a purpose is conceivable ?

I.  Does the Law have a legit purpose ??  p 624


A.  What constitutes a legit purpose ?



1. govt has a legit purpose if it advances a traditional “police” purpose




A) ex: protecting safety, public health, or public morals

B) base= any goal that is not forbidden by Const will be deemed sufficient to meet RBT


1) rarely has the Ct found that a govt purpose was not legit under RBT



a) see Romer case below – most important of such findings of no legit 


2.  Romer v Evans – CO had provisions aka Amend 2 – that modified the CO const to provide that neither the state nor any subdivision shall “enact, adopt or enforce any statute, whereby gays shall constitute or otherwise be the basis of or entitle any persons to have any minority status protected by such. This amend prevent both the state legist & any city from passing statutes that would protect gays from discrimination.  
ROL:  a bare desire to harm a politically unpopular group can NOT constitute a legit govt interest.  A law declaring that it shall be more difficult for one group of citizens than for all others to seek aid from the government is, in the most literal sense, a denial of equal protection of the laws.

A:  ct found that the measure flunked “mere rationality” review on 2 separate grounds: (1) there was no legit state interest in fact being served, & (2) the means chosen by the state were not rationally related to the (poss legit) interest that the state asserted.  

H:  CO const amend forbidding laws that protect gays against discrimination do not purse any legit justification.  Ct struck down a CO constitutional amend that would have prevented the state or any of its cities from giving certain protections to gays.
C:  ct finds that voter initiative in CO that repealed laws prohibiting discrimination based on sexual orientation & that precluded the adoption of new protections failed rational basis review

Dissent: Scalia & Thomas ( The amendment to the CO Const is nothing more than an attempt to preserve sexual mores, an objective which has been specifically approved by this Court. We have previously held that a state may, consistent with the Const, make it a crime to engage in homosexual activity. If criminalizing homosexuality is permissible, so too should be legislation which disfavors homosexuals. Ct mistaken in its attempt to frame the amend at issue as a denial of equal treatment. Today the Court holds that it is a denial of equal protection when a group is singled out and made to resort to a more difficult level of political decision-making in order to garner legislation in its favor than is required of the general population. Until today, this principle was unheard of. 

B.  any conceivable legit purpose as sufficient, even if it was not the govts actual purpose

A) law will be upheld so long as the govt can ID some conceivable legit purpose, regardless of whether that was the govts actual motivation

1) actual purpose behind a law is irrelevant & law must be upheld “if any state of facts reasonably may be conceived to justify” its discrimination

2.  US RR Retirement v Fritz – retired RR worker filed suit challenging the RR Act of 1974 – which made the P ineligible for certain retirement benefits granted to other workers, on the ground that the statute made a distinction violating EP.

ROL:  RBT reqs only that there by plausible reasons for the challenged legist, regardless of the actual reasons behind the law

H:  so long as there was a “plausible reason” for Cong to have made the classification scheme it did, lowest level equal protection review is satisfied; it is const irrelevant whether this reasoning in fact underlay the legist decision.  

Dissent:  Brennan & Marshall ( they believe that “a challenged classification may be sustained only if it is rationally related to the achievement of an actual legit govt purpose” & that “any post hoc justification preferred by govt attorneys should be viewed skeptically.  Dissent felt that the classification was not rationally related to any actual govt purpose & that Cong actual intent was not to eliminate any vested benefit, & did not intend to deprive members of the P class of their earned benefits.
I.  Requirement for a “Reasonable Relationship”  p 634


A.  Tolerance for under-inclusiveness under rational basis review

1. when RBT is used, even substantial under-inclusiveness is allowed b/c govt “may take 1 step at a time addressing itself to the phase of the problem which seems most acute to the legist mind”


A)  RRexpress illustrates Cts willingness to tolerate under-inclusiveness under RBT



1) Justice Jackson opinion offers the best argument for meaning RBT under EP



2) under RBT – legist will NOT be held unconst merely b/c it is under-inclusive 

3.  RR Express Agency v New York – NY traffic reg bans the placing ads on cars, except that he owner of a vehicle is allowed to advertise his own products.  Purpose of the law was to reduce traffic hazards.  Law was challenged on the theory that a vehicle w/ ads for the owner is no less distracting than a car w/ ads for someone else/

ROL:  where the govt chooses to regulate a particular activity, the regulation will not be held invalid simply b/c it is not applicable to every form of that activity




C:  the reg is not a violation of equal protection


B. Tolerance for Over-Inclusiveness under RBT  p 636



1.  law is Over-inclusive if it regs individuals who are not similarly situated




A) base ( it covers more people than it needs to in order to accomplish its purpose




B) such laws are unfair to those who are unnecessarily regulated



2. Even significant over-inclusiveness is allowed under RBT

A) see NY Transit ( indicates that laws that are both significantly underinclusive & overinclusive are often upheld under RBT

3.  NY City Transit v Beazer – (RB review will tolerate over-inclusive legist)  group of former & current employees of NY Transit filed suit challenging the Transits policy which prohibited hiring meth users & disallowing any employee from having methadone treatment.  Workers claimed EP violated b/c rule didn’t distinguish b/c meth users who successfully refrain from using & those other meth users
I:  may a city agency enact a blank exclusion from employment against all persons undertaking meth treatment? YES
ROL:  An exclusionary scheme which is not directed against any individual or category of person, but rather represents a policy choice made by government, is not unconstitutional so long as it does not circumscribe a class of persons characterized by some unpopular trait or affiliation.
A:  D merely chose to distinguish b/w users & non, rather than drawing a time of cleanliness; any other rule would have been less on pt & more costly. Policy that postponed employment until completion of rehab was rational.  D did not violate EP by enacting a blanket exclusion from employment against rehab people, w/o any regard to ability of them to do their job safely.  C:  regulation will not fail EP scrutiny merely b/c it is underinclusiong nor will overinclusiveness fail RBT

C.  Cases where laws are deemed arbitrary & unreasonable  p 640



1.  sometimes SupCt finds laws that are so arbitrary & unreasonable that they fail the RBT

2.  US Dept of Ag v Moreno – (classifications may be so irrational as to fail RBT) group of individuals who were excluded from fed govt's food stamp program b/c they lived w/ unrelated persons challenged their exclusion from the program on the ground that the rule barring unrelated households from the program was wholly unrelated to the purpose of the statute.
I:  may a statute be invalidated pursuant to RBT if it classified persons in a manner which is irrelevant to the stated purpose of the act?  YES  
ROL:  Even under RBT, challenged classification must rationally further some legitimate gov’l purpose.
A:  food stamps provide for the nutritional req of needy & the fact that unrelated persons live as 1 economic unit is in no way related to this purpose.  For the classification to w/stand scrutiny it must be related to some other purpose of the statute.  Legist history suggests that the classification was created to prohibit hippies from getting food stamps; but this is not a legit interest.  Gov(D) argues that the amend should be upheld as minimizing fraud; ct rejects this purpose as not rationally related.
C:  not letting people who are unrelated & living together collect food stamps is not rationally related
3.  City of Cleburne v Cleburne Living Center – CLC (P) applied to city of Cleburn for a special use permit to operate a group home from the retards.  City denied the permit
I:  are regulatory classifications based on mental retards ‘quasi-suspect’ classifications warranting intermediate scrutiny ?  NO



ROL:  B/c legist or regulatory classifications based on mental retardation are

- neither suspect nor "quasi-suspect" their validity should be determined pursuant to RBT
A:  fact that retards req special needs & States have a legit interest in dealing w/ them.  D refusal to grant a permit is subject to RBT but this fails – there is no RB for believing that the proposed retard home would threaten the Citys legit interests
I.  CLASSIFICATION BASED ON RACE & NAT’L ORIGIN  p 646


A.  Race Discrimination & Slavery before 13th & 14th Amends

1.  Dred Scott v Sanford – Scott was taken by his owner from Missouri to IL – when owner died in IL, Sanford (admin of his estate) tried to make Scott part of the estate.  Scott filed this suit seeking his freedom b/c the Missouri Compromise  




ROL:  SupCt said slaves were not citizens under the Const
2.  Dredd decision became focal point in the debate over slavery when the ct meant for the case to resolve the slavery controversy.  


A) by striking down the Missouri Compromise, the ct helped to precipitate the Civ War !

3.  Northern states didn’t really allow slavery but those states didn’t help slaves either

A) northerners did NOT guarantee equal protection but rather discriminated by prohibiting interracial marriage & req’g separation of races in school



B.  Post Civil War Amends



1.  after civil war ended in 1865 – Cong enacted & the states ratified 13th amend




A) 13th – prohibits slavery & involuntary servitude




B) but 13th alone would not by itself secure rights for the slaves; states still were mean





1) this led to Cong passing the 14th


2.  14th – 

A) Sec 1 of 14th overrules Dred Scott by declaring that “all persons born or naturalized in the US are citz of the US & of the States where they reside”

1) Sec 1 also guarantees that no state shall deprive any cit of the privileges or immunities of cit, life, lib or prop w/o due process of law nor deny any person of equal protection of the laws




B) SupCt recognizes that the primary purpose of 14th is to protect blacks

1) Justice Burger ( “purpose of 14th is to do away w/ all govt imposed discrimination based on race.  Classifying persons according to race is more likely to reflect racial prejudice than legit public concerns.”


C.  Strict Scrutiny used on discrimination based on race & national origin

1.  racial classification allowed only if govt can meet heavy BOP that the discrimination is necessary to achieve a compelling govt purpose

A) govt must show an extremely important reason for its action & it must demonstrate that the goal cant be achieved thru any less discriminatory alternative

B) govt must prove that it is necessary to achieve a compelling govt purpose



2. all racial classification, whether disadvantages or helps minorities, must meet strict scrutiny

A) SupCt 1st made this req for strict scrutiny for discrimination based on race/origin in Korematsu v US, which upheld the const of the relocation of Japs during WWII.

1) “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect; that doesn’t mean that all such restrictions are unconst”

3.  heightened scrutiny for govt actions discriminating against racial/origin minorities is justified b/c of the relative political powerlessness of such groups

A) prejudice & the history of discrimination make it less likely that race/origin minorities can protect themselves thru the political processes

4.  ct says its unfair to discriminate against people for a characteristics that is acquired at birth & can not be changed
I.  Proving the existence of a Race/Origin Classification  p 653


A.  2 ways to show the existence of a race/origin classification:



1.  Facial Discriminatory - where the classification exists on the face of the law;  OR

A)  text of the law draws a distinction among people based on race/origin



2.  Facially Neutral 

I.  Facially Discriminatory 
A.  facial race/origin classifications exist when a law by its very terms draws a distinction among people based on those characteristics

B.  3 types of facially discriminatory race/origin laws:


1.  Race-specific classifications that disadvantage racial minorities;


2.  Racial classification burdening both whites & minorities; &


3.  Laws req'g separation of the races

C.  Race-Specific classifications that disadvantage racial minorities


1.  Laws that impose a burden/disadvantage on people b/c of their race/origin

A) 14th is designed to assure to blacks the enjoyment of all civil rights that are enjoyed by whites & to give that race the protection of the general govt whenever its denied by states

2. only 1 times the Ct upheld equal protection classification burdening minorities: the ruling affirmed the constitutionality of the detention of Japs during WWII (Kore case)

3.  Korematsu v US – (SupCt upholds racial class subjected to strict scrutiny) Japs were ordered by Prez EO off the west coast due to WW2; Korematsu failed to leave part of Cali & was convicted. 

ROL:  military necessity & nat’l security may justify placing legal restrictions on a single racial group

A: military was unable to tell disloyal japs apart from loyal ones so the exclusion of all was justified;  H:  existence of a compelling interest alone does not justify a violation of EP – the classification chosen must be necessary to fulfill the objective sought.  Here threat of espionage was the danger the govt sought to avoid

D.  Racial Classification burdening both Whites & Blacks  p 659



1. laws that facially burden both whites & minorities are impermissible under Equal Protection 


b/c they are based on assumptions of the inferiority of blacks to whites

2.  Loving v Virginia – (fact that a racial classification burdens both white & minorities equally does not indicate that there is no violation of EP)   VA has a law that makes it a crime for a white person to marry outside the white race. Interracial couple appealed their conviction for breaking VA law that they couldn’t marry base don color 

I:  whether a law that prevents marriages b/w persons solely based on race violates Equal protection & Due Process of 14th;  YES it is uncons

ROL:  legist which restricts the freedom to marry solely on the basis of racial classification violates the EP Clause of 14th

A:  mere EP of a statute containing racial classifications does NOT make those classifications consistent w/ 14th; such statues will be subject to strict.  State has no legit interest in enforcing its ban on interracial marriages & fact that state doesn’t prohibit interracial marriages of people other than whites proves white supremacy!
3.  Palmore v Sidoti – (custody determination may not be based on potential racial bias against child)  Sidoti petitioned for custody of his kid when his ex-wife began living w/ a black man
I:  may a ct consider private racial bias & the possible injury caused by them when determining the custodial placement of a child?  NO



ROL:  cts may not use private racial bias as a justification for official ct action

A:  while a kid growing up in a mixed family may endure societal pressures, the Const cant permit a state ct to give way to such influences.  C:  mom gets to keep the kid

E.  Laws req’g Separation of the Races  p 662

1.   Plessy v Ferguson – (14th does not req segregation)  Plessy, whos 1/8 black, was kicked off train for sitting in white section, in violation of LA law! D was convicted & sent to prison; so he challenged the statute on the grounds that it violated EP



I:  does EP of 14th restrict states from segregating citz based on race?  NO
ROL: 14th does NOT w/hold from states power to permit or req the separation of races




C:  implicates that separate was not necessarily unequal & states can segregate 
N:  Plessy along w/ Dred Scott is one of the worst decisions ever handed down by SupCt!

* PLessy was overruled in Brown v Bd of Edu


F.  Attacking “Separate but Equal” p 667



1.  Brown disavows the notion of “Separate but Equal”
2.  Brown v Board of Edu – several minor kids in KS, SC, VA, & DE challenged the denial of their admission to schools attended by whites pursuant to laws permitting or req’g segregation




I:  may states req or permit public schools to be segregated based on race ? NO 




ROL:  states may not segregate public schools on the basis of race

A:  public education is the most important function of state/local govt & a person cant be expected to succeed in todays society if denied the opportunity of an edu.  Segregation has a harmful impact on school-aged kids & gives them a feeling of inferiority which affects their motivation to learn

H:  doctrine of “separate but equal” is wholly inapplicable in the area of public education; separate schools are inherently unequal.  




C:  Brown overruled Plessy but never discussed Plessy.



3.  SupCt after Brown case declared state laws req’g separation in all southern states unconst




A) Brown was the basis of declaring EVERY Jim Crow law unconst




B) rarely doesn’t the govt adopt rules like Jim Crow anymore since about 1975

4.  after Brown it was made clear by SupCt that laws req’g separation of the races are racial classifications that will be allowed only if strict scrutiny is met

A) prob w/ Brown was that it focused exclusively on edu & thus failed to provide a basis for declaring segregation unconst in other context
I.  Facially Neutral Laws w/ a discriminatory impact/administration (must have purpose for SS)
A. must be proof of a discriminatory purpose for facially race neutral laws, that when administered discriminates against minorities or has a disproportionate impact against them


1. Davis facially neutral laws that has racially discriminatory impact insufficient 
A) see McClempsky – ct rejected EP challenge to the admin of death penalty

B.   Washington v Davis –  2 black applicants for the police dept brought suit to challenge the depts pre-hire test (Test 21) on the basis of racial discrimination.  Applicants had to get 40 out of 80 questions right; but no proof that the test had any impact on job performance.

ROL:  a facially neutral law or official act will be declared unconst only if there is proof that the law or act has a discriminatory purpose

H:  E/P reqs proof of discrim purpose to show that a facially neutral law constitutes a racial classification.  Facially neutral law/official act will be declared unconst only if there is proof that the law/act has a discriminatory purpose.  Discriminatory intent may be inferred from all the surrounding circumstances, including the fact that there has been a discriminatory impact – but impact alone will not support a finding of invidious discrim
C: discrim purpose must be shown before a law race-neutral on its face will be deemed a violation of EP; discrimination may be inferred from totality of circumstances.

B.  McCleskey v Kemp – McClesky was a black man convicted for 2 counts of armed robbery & murdering a white cop.  The convicted black murdered appealed his death sentence on equal protection grounds claiming that the state administered the death penalty in a discriminatory manner against blacks.

ROL:  evid indicating a risk that race plays a role in capital sentencing determinations does not alone prove a violation of EP

D.  how do you prove a discriminatory purpose?

1.  City of Mobile v Bolden – group of black Cit of Mobile filed suit claiming that the city’s commission form of govt was maintained in violation of 15th (prohibition against race-based interference w/ right to vote)

ROL:  proof of discriminatory purpose is reqd in order to challenge an at-large election scheme.

Dissent:  you have had these for 100 years & as soon as blacks started getting elected, the county changed the districts & he thought that it was wrong that they made the change just for that purpose


2.  proving discriminatory purpose is difficult 
A) this means that many laws w/ both a discriminatory purpose & effect might be upheld simply b/c of evidentiary probs inherent in requiring proof of such a purpose

3.  after Bolden – Rogers v Lodge held that an at-large election system was unconst b/c there was sufficient proof of a discriminatory purpose behind the election system

A) ct found that blacks made up a large maj of population, but there were only a few registered black voters; & no black had ever been elected to the County Commission.  

4.  Bolden &  Rogers – both state that proof of a discriminatory purpose is req’d in order to challenge an at-large election scheme


A) in wake of these 2 cases ( 1982 Amend to the Voting Act of 1965

1) amend eliminates the need for proof of discriminatory purpose in challenging an election system as being racially discriminatory 

E.  Is Proof of a discriminatory effect also req’d ?
1.  Palmer indicates that discriminatory impact must also be shown on top of purpose !

2.  Palmer v Thompson – Public pools were closed down b/c the city didn’t want to integrate & the ct said it wasn’t violating the const b/c it was no more discriminatory against whites than blacks b/c no one gets to use the pools  

F.  to show that a facially neutral law is motivated by a discriminatory purpose, you must prove that govt desired to discriminate;

A) not enough to prove that the govt took an action w/ knowledge that it would have discriminatory consequences

B)  statute MUST have been enacted B/C OF a desire to bring about a discrim impact


1)  not merely ‘in spite’ of the probability of such impact

C) Personal Admin – Ct read a narrow definition of what constitutes discriminatory intent

2.  Personnel Admin of MA v Feeney – veterans preference statute adopted around 1920; female state employee who was passed over for a promotion by less qualified males who served in the service brought suit.  Ct said there was no discriminatory intent

ROL:  to be deemed purposefully discriminatory, a govt act must have been taken b/c of, not merely in spite of, its adverse effects upon an identifiable group
A:  it is undeniable that the preference for hiring veterans has a disaparte negative impact on women; since the statute on its face doesn’t say that it favors men over women – must show not just impact (which has been done) need to show intent behond it.  Intent can be shown by legist history & look for comments on how it was supposed to be implements




H:  must show impact, & desiring that impact.



3.  how a P proves intent as defined in Personal Admin ??

1. Arlington Heights -explained diff ways in which discriminatory purpose can be proven
4.  Village of Arlington Heights v Metro Housing Development – real estate developer filed suit in fed ct alleging that the decisions of D municipality to deny a rezoning request was racially discriminatory & violated 14th.

ROL:  once racial discrimination is shown to have been a “substantial” or “motivating” factor behind enactment of the law, BOP shifts to govt to show that the law would have been enacted w/o this factor; where there is proof that a discriminatory purpose was a motivating factor in the decision, judicial deference usually accorded to govt action is not longer warranted

A:  excluding a misdemeanant from voting had a substantial discriminatory impact against blacks & that racial discrim was a key purpose of the legist when the law was adopted in 1901.  timing of the enactment was fishy ( its harder to demonstrate that it was enacted for the wrong purpose b/c its always been there.  Also look at how long the rule has been in place; or the application of the law

H:  Law is unconst b/c its original enactment was motivated by a desire to discriminate against blacks on account of face & continues to this day to have that affect

K. Discriminatory Use of Peremptory Challenges

1.  Laws providing for peremptory challenges are facially race neutral 

A)  but those peremptory challenges based on race/gender are motivated by a discriminatory intent & have a discriminatory impact

1) such challenges deny EP whether exercised by prosecutor, crim D, or civil litigant




B) if you cant point to the source of the discrimination it is not there – sucks 

2. Batson v KY- overruled Swain & held that discriminatory use of peremptory challenges by a prosecutor denies EP; 3 step process developed for determining whether there is impermissible discrimination in jury selection:


A)  criminal D must set forth a prima facia case of discrimination by the prosecutor;

B) once the D has presented a prima facia case of discrim, BOP shifts to the prosecutor to offer a race-neutral explanation for the peremptory challenges; &

1) the person who stricken a potential juror must give a “clear  reasonably specific” explanation of his ‘legit reasons” for doing so

2) 2nd step doesn’t demand an explanation that is persuasive or even plausible

a) this step is simply the prosecutor offering the explanation & it’s the 3rd step is where the justification is evaluated
C)  Trial Ct must decide whether the race-neutral explanation is persuasive or whether the D has established purposeful discrimination

1) a legit reason is not a reason that makes sense, but a reason that doesnt deny EP
3.  Batson test applies in private civil litigation & gender based discrimination in the use of peremptory challenges


A) Justice Blackmun explains that “gender, like race, is an impermissible basis for P/C”

1) Batson only applies to types of discrimination that would receive heightened scrutiny under equal protection analysis




B) also – discrimination against nonmarital children & aliens is impermissible 





1) but aliens usually aren’t allowed to be on juris so oh well



4.  also, criminal D’s may not exercise peremptory challenges in a discriminatory manner
I.  USE OF RACE TO BENEFIT MINORITIES IN COLLEGE & UNIVERSITY ADMISSIONS  p 722

A.  colleges/univ may use race as 1 factor, among many, in the admissions decisions; but it is NOT permissible to add a significant # of pts to the applications of minority students

B.  Grutter v Bollinger – Gutter (P) a white law school applicant, brought suit to challenge the Univ of MI Law school policy of relying on an applicants race in the admissions decision.



I:  may a law school use race as a factor in student admissions ?  YES



ROL:  racial classifications must be narrowly tailored to achieve a compelling state interest.

A:  to be narrowly tailored to its compelling interest, law school may not use an applicants race to meet a predetermined quota, but may use race as a bonus.  

C.  Gratz v Bollinger – ROL:  university admissions policies must take race into account, if at all, only on a case-by-case individualized basis  


D.  both these cases judge people by the basis of the test scores not their race & on merit-ocracy 

E.  Johnson v Cali - racially separating inmates in double cells; govt admits racial segregation for up to 60 days. Justice Thomas says that race is not so important for those behind prison walls b/c felons have less personal rights.   



H:  if you are going to use race – must use strict scrutiny & must have a compelling govt interest.   



C:  if people choose to segregate themselves - its not up to the govt to fix societies choices

I.  DRAWING ELECTION DISTRICTS TO INCREASE MINORITY REPRESENTATION p 747

A.  Increase may be done by groupin blacks or Hispanics together in a single district where they are Maj 

B.  Shaw v Reno – use of race in drawing election districts is permissible only if the govt can show that it is necessary to achieve a compelling purpose


1.  SupCt - use of race in drawing election districts must meet strict scrutiny 

C.  2 ways in which it can be shown that race was used in drawing election districts:


1.  if a district has a “bizarre” shape that makes clear that race was the basis for drawing lines;

2.  if the use of race in districting cant be inferred from the shape of the district, strict scrutiny is justified if it proven that race was a “predominant” factor in drawing the lines

* must have equal districts 


D.  what justifications are sufficient to meet strict scrutiny ?  

1. compelling govt interests – national security, remedy past specific race discrimination (narrowly tailored), 


E.  Easley v Cromartie –
I.  Race = Strict


A.  Compelling govt interest


B.  diversity, remedy past discrimination, some form of national security

I.  Gender Classifications  p  752


A.  3 issues are addressed when looking at gender discrimination under the Const:



1.  the level of scrutiny used for gender discrimination;



2.  how gender discrimination can be proven; &



3.  gender classification benefiting women


B.  Level of Scrutiny 

1.  Intermediate is appropriate test for evaluating gender classifications challenged under the EP
A)  1971 was 1st time SupCt invalidated a gender classification in Reed v Reed (but ct only used RBT, not inter)

B) 2 years later in Frontiero ct said that gender should use strict scrutiny

1) finally 1976 SupCt said inter is correct level of review in Craig v Boren 
2.  SupCt 1st addressed gender discrimination issue in 1872 – Bradwell v IL where ct upheld an IL law that prohibited women from being licensed to practice law

C.  Frontiero v Richardson – Sharron Frontiero (P), Air Force lieut (D), was denied her application for increased quarters allowances and med/dental benefits for her husband b/c she failed to demonstrate that her husband was dependent on her for more than one-half of his support, as required by federal statute. Frontiero (P) then filed a claim against the Govt (D) in fed ct, contending the statute was unconst b/c men were not required to show that their wives were dependent for any part of the servicemen's income.

I:  are gender classifications subject to strict scrutiny?  YES (for now – changes in 76)


ROL:  gender based classification are inherently suspect & must be subjected to strict scrutiny;

A:  statute at issue classifies members of the military solely on basis of sex and serves no purpose other than administrative convenience. For statute to survive, Gov (D) must show that it is cheaper to provide all married men with increased benefits than it would be to determine which married servicemen and women actually require those benefits.


D. Craig v Boren – boys could by beer at 21 & girls could by at 18. ct created inter scrutiny here !

E.  US v VA – state must show an exceedingly persuasive justification for a gender-based scheme
I.  PROVING THE EXISTENCE OF A GENDER CLASSIFICATION  p 765


A.  2  ways or proving gender classification:  (identical to showing of racial discrim):



1.  gender classification can exist on the face of the law; OR




A) the law in its very terms draws a distinction among people based on gender




B) all cases discussed above are this type **

1) Craig v Boren- involved a facial gender class in that OK law provided that women could buy beer at 18, but men had to wait til 21

2) US v VA – VA policy that excluded women from attending the VA Military Institute was a classification on the face of the law
2.  if a law is facially gender neutral, proving a gender classification reqs demonstrating that there is both a discriminatory impact to the law & a discriminatory purpose behind it

A) Personnel Admin of MA v Feeney – SupCt upheld a state law that gave a preference in hiring to veterans even tho it had a substantial discriminatory impact against women


B.  When is it “Discrimination”?

1.  Geduldig v Aiello – (statute is not violative of EP merely b/c it fails to account for biological differences b/w the sexes)  group of women filed a claim against CA challenging its disability insurance system on the ground that the denial of benefits for pregnancy related disability worked a discrimination against women in violation of EP.

I:  whether the laws failure to take into account biological diff b/w men & women constitutes gender discrimination ?




ROL:  discrimination on the basis of pregnancy is not in itself a violation of EP

A:  a legist use of biological factors may similarly cause a disparate effect upon the sexes, but ONLY if there is proof that the disparate effect was intended by the lawmakers will the statute be struck down on EP grounds.
H:  ct held that the CA law didn’t violate EP.  No evid that the distinction based on pregnancy was a pretext designed to effect invidious discrimination against women.  Therefore, legist choice of conditions to be covered (or not) needed simply to satisfy the “mere rationality” test.  C:  states legit interest in keeping the insurance system solvent & in making benefits adequate for those conditions covered, were rationally related to the means chosen (the exclusion of pregnancy related conditions
Notes: when you discrim against people based on body parts that’s not really discrim


2.  Cong overruled Geduldig by statute when it enacted the Pregnancy Discrimination Act 

A) Act defined sex discrim to include pregnancy & prohibits discrimination on that basis

B) although Geduldig impact has been negated in the area of pregnancy, its reasoning is still applied by the Ct in other context

1) Bray v Alex Women Health- SupCt considered whether those blocking access to abortion clinics were engaged in gender discrimination in violation of fed civil rights statutes;  Ct said NO.  Scalia rejected the gender based claims & said there are “2 categories of persons: those protesting & those getting aborted.”  Ct said that there was not gender discrimination b/c women were in both categories

I.  GENDER CLASSIFICATION BENEFITING WOMEN   p 769


A.  Maj of SupCt cases concern discrimination that actually benefits women & disadvantages men !!!



1.  2 principles emerge from these decisions:

A) gender class benefiting women based on role stereotypes generally will NOT be allowed; &

B) gender class benefiting women designed to remedy past discrimination & diff in opportunity generally are permitted


B.  Gender Class based on role stereotypes 
1.  SupCt often invalidates laws benefiting women & disadvantage men when Ct thinks the law as based on stereotypical assumptions about gender roles

A) many of such laws are based on the stereotype of women being economically dependent on their husbands, but men being economically independent of their wives

2.  Orr v Orr – Man in a divorce proceeding sought to challenge upon EP grounds a state law which said that men, but not women, could be reqd to pay alimony upon divorce.




ROL:  state may not enact a statute req’g only men to pay alimony upon divorce.  

A:  gender classifications may not be justified on the reinforcement of the stereotype that wives play a dependent role to the husband in the allocation of family responsibilities.  Ct recognized that the law helpd serve an important govt objective, compensating women for discrimination during marriage; but an outright ban on alimony awards against women was not substantially related. 

3.  SupCt has many times declared unconst laws that auto allowed women economic benefits but permitted men the same benefits only if they proved dependence on their wives income

A)  Weinberg v Wiesenfeld –SupCt deemed a provision of SS Act that allowed a widowed mother, but not a widowed father, to receive benefits based on the earnings of the deceased spouse unconst 

1) ct said the law was based on the stereotype that “male workers earnings are vital to the support of the family, while the female wages do not significantly contribute to their families support”

B) in all of these cases- Orr, Weinbergery, Wengler –ct rejected laws that benefited women & economically independent men

1) Miss Univ. v Hogan – ct declared unconst a state policy of operating a nursing school that excluded men

2) other types of stereotypes also have been rejected as a sufficient basis for gender classifications benefiting women

a) SupCt invalidated laws benefiting women b/c they were based on stereotypes about women; their roles in the family & the economy

i) yet in some cases the ct has upheld laws benefiting women even though they seem to be based on stereotypes


aa) see:  Michael M v SupCt  & Rostker v Goldberg
4.  Mississippi Univeristy for Women v Hogal –  MUW is a state univ that has only enrolled women since 1984, but nursing school was built until 1971.  Men were allowed to “audit” courses but not take them for credit.  Hogan was denied admission to nursing degree program near his house & he claims that he would have to travel a substantial distance to attend another nurse program.  

A:  O’Conner rejected the states assertion that the single-sex admissions compensated for discrimination against women & was therefore ‘educational affirmative action’.  Such a compensatory purpose justification would be valid, only if members of the sex benefited by the classification “actually suffer a disadvantage related to the classification”.  Here, this would req the state showing that women were disadvantaged in the field of nursing, not merely in the general sphere of education or employment.
H:  Maj struck down the women-only policy by applying intermediate scrutiny set out by Craig v Boren.  O’Conner said that an “exceedingly persuasive justification” mist be shown for any sex-based classification

5.  Michael M. v SupCt of Sonoma Cty – 17 y.o. boy is convicted of statutory rape of a 16 y.o. F( who he slapped around &then fucked her.  Male sought to challenge his conviction for the rape on the ground that the statute under which he was convicted violated EP b/c it was only applicable to men

ROL:  states may enact laws making it a crime for a man to have sex w/ an underage F in an effort to address teen pregnancy & sex  

Dissent: State (P) has failed to prove that its statute more effectively deters underage sex than a gender-neutral statute would.

6.  Rostker v Goldberg – (SupCt upholds draft for men only)  EP challenge was brought against the Draft which reqs only men b/w 18-26 to register for the Army.  

ROL: Cong doesn’t violate EP by auth the prez to req only makes to register for the draft
C.  Sex discrimination cases just like race cases – P is reqd to show a discriminatory purpose, not merely a discriminatory effect!
I.  GENDER CLASSIFICATION BENEFITING WOMEN AS A REMEDY  p 780

A.  gender class benefiting women will be allowed when they are designed to remedy past discrim or differences in opportunity

1.  Califano v Webster – (gender classifications which benefit W are ok if they remedy pas discrimination)  EP claim was brought against the fed govt to challenge provisions of SS Act that allowed W to exclude 3 more lower earning yrs in the computation of the retirement benefits.

ROL: reduction of disparity in economic condition b/w men & women caused by long history of discrimis a govt interest sufficiently important to justify a gender based class
A:  ct said the provision was strictly remedial w/ purpose of redressing our society’s long standing disparate treatment of women, not one of role-typing women by causally assuming that they are the weaker sex or are more likely be child rearers or dependents.  A remedial purpose will justify a gender classification if it directly serves that purpose.  

H:  ct upheld a SS provision where women workers average monthly wage could exclude 3 more lower-earning years than a mans.

C:  reduction of the disparity in economic condition b/w M & W caused by the long history of discrimination is a govt interest sufficiently important to justify a gender based classification.

2.  another ex of ct allowing gender class benefiting women to compensate for differences was in Schlesinger v Ballard 

A)  ct upheld a Navy regulation that reqd the discharge of male officers who had gone 9 years w/o a promotion, but let women remain 13 yrs w/o a promotion


1) ct said it was const b/c men had more opportunities for promotion than women 

B.  If ct finds that a gender-conscious statute represents an attempt to remedy past discrimination against women, both prongs of the intermediate level test will almost certainly be found to be satisfied


1.  redress for lower earnings (Califano) 

2.  it is not enough that the statue is intended to improve the position of women; must also be the case that his improvement comes in a particular narrowly-defined sphere in which women have previously been disadvantaged

A)  MS Univ v Hogan - 
I.  CLASS BENEFITING WOMEN B/C OF BIOLOGICAL DIFFERENCES B/W MEN & WOMEN   p 781

A.  Nguyen v INS – INS rules favor mothers over father b/c of the greater certainty as to the ID of the mother as compared to the father & the greater opportunity that mothers have in establishing a relationship w/ their kids

ROL:  to w/stand an EP challenge, a gender-based class must be substantially related to achieving an important govt objective.

C:  for a gender based class to w/stand EP scrutiny – it must be established “at least that the challenged classification serves important govt objectives & that the discriminatory means employed are substantially related to the achievement of those objectives.”

I.  ALIENAGE CLASSIFICATIONS   p 789


A.  A/C refers to discrimination against non-citizens

1.  AC is diff from national origin in that NO is discrimination against people b/c of the country that person, or their ancestors, came from

2. “aliens” are protected from discrimination b/c EP says that no “person” shall be denied & nowhere does it mention the word “citizen”

B.  State/Local laws that discriminate against aliens can be challenged on preemption grounds as well as for violating EP
1. SupCt holds that Fed Immigration laws wholly occupy the field & preempt state efforts to regulate immigration

2. sometimes state/local laws can be challenged both based on EP & on preemption analysis

A) in Graham – SupCt declared unconst a state law denying welfare benefits to aliens b/c Ct found both that it violated EP & that it was preempted by fed control over the filed of immigration law


C.  General rule is that STRICT scrutiny is used to evaluate discrimination against non-citizens



1. but there are several exceptions where less than strict is used:

A) alien classifications related to self-govt & the democratic process only need meet ration basis review; also fed laws that discriminate against aliens are RBT

2.  Graham v Richardson – resident alien living in AZ challenged a state law which prohibited aliens who had lived in the state less than 15 years from receiving welfare.

I:  does EP prevent states from conditioning welfare benefits upon US citizenship or length of residency?  YES

ROL:  states desire to preserve limited welfare benefits for its own citizens is inadequate to justify the exclusion of resident aliens from receiving a portion of those benefits  



3.  SupCt applied Graham in 2 cases decided the next year:

A)  Sugarman v Dougall – SupCt declared unconst a NY law that prevented aliens from holding civil service jobs

1) ct said that excluding aliens denied EP & that a flat out ban on the employment of aliens in positions that have little, if any, relation to a State legit interest cant w/stand scrutiny under 14th
B)  In re Griffiths –ct invalidated law that excluded aliens from being licensed attorneys

1) ct reaffirmed that strict scrutiny was the test for discrimination against aliens & held that it was impermissible for states to req citizenship as a condition for practicing law

C)  Nyuquist v Mauclet – SupCt used strict to invalidate a NY law that limited financial aid for higher education to citizens, those who had applied for citizenship, and those who declared an intent to apply as soon as they were eligible


1) ct pointed out that the law “is directed at aliens & only aliens are harmed by it”


D.  Alienage Classification related to self-govt & the democratic process

1. although strict scrutiny is the general rule when the govt discriminates against aliens – SupCt has carved out an important exception:


A) only RBT is used for alienage classifications related to self-govt & democratic process

1) hence – ct has declared that a state may deny aliens the right to vote or hold political office, or serve on juries, or be a probation officer

2) but aliens can be a notary public; Bernal v Fainter 
2.  Foley v Connelie – Foley lived in NY & applied to be a state trooper.  But under NY law – only citizens could take the police test.  So the resident alien sought to challenge the denial of his admission to a state police force on the ground that the exclusion of aliens violated EP

ROL:  state may, consistent w/ const, confine participation in its police force to citizens of the US

A:  states need only justify its classification by a showing of some rational relationship b/c the interest sought to be protected & the limiting classification.  State may reasonably presume that citizens are more familiar w/ & sympathetic to American traditions.

3.  Ambach v Norwick – Norwick (Scottish) was resident alien who filed suit against NY to invalidate a statute which restricted public school teacher cert to only US citizens

I:  may a state refuse to employ school teachers aliens who are eligible for US citizens but who refuse to seek naturalization?  YES

ROL:  public school teachers come well w/in the “govt function” exception to the rule req’g strict scrutiny for classifications based on alienage.




A:  ct says there is a rational relationship b/w teaching kids & American values.


E.  Congressionally Approved Discrimination   p 798

1.  when discrim is result of fed law -another exception to usual rule of strict for alienage class
A) SupCt holds that the fed govts plenary power to control immigration reqs judicial deference & that therefore only RBT issued if Cong has created the alienage classification or if it is the result of a presidential order

B) Hampton v Wong – SupCt decisions by Cong or the Prez are subject to RBT; NOT fed admin agencies

F.  Undocumented Aliens & EP  p 798

1.  Plyler v Doe – TX enacted a statute which prohibited kids who reside in TX as undocumented aliens from enrolling in the states public schools.  Law was challenged on the ground that it violated EP in that it worked a discrimination against these kids.

I:  may a state deny to undocumented school age kids the free public education that it provides to kids who are citizens for the US or legally admitted citizens?  NO

ROL:  if a state chooses to deny the benefit of free public education to undocumented alien kids it must do so in order to further some substantial state interest

I.  DISCRIMINATION AGAINST NON-MARITAL CHILDREN   (ILLEGITAMACY)
A. Intermediate scrutiny applied in evaluating laws that discrim against non-marital children (kids whose parents were not married) & govt must show that theres an important govt interests & it must be substantially related 

1.  Clark v Jeter – SupCt declared unconst a state law the reqd a non-marital kid to establish paternity w/in 6 years of birth in order to seek support from their father

A) H: intermediate scrutiny used for discriminatory classifications based on illegitimacy

B.  Intermediate Scrutiny – justified b/c of unfairness of penalizing kids b/c their parents werent married 

1. illegitimacy is diff from race/gender in that “illegitimacy does not carry an obvious badge” & the discrimination has never approached the severity or pervasiveness of the historic legal & political discrimination against women & blacks


C.  In applying Inter – 2 major principles:



(1) laws that provide a benefit to all marital children, but not non-marital, ALWAYS are unconst

(2) laws that provide a benefit to some non-marital kids, while denying the benefit to other non-marital kids, are evaluated on a case-by-case basis under intermediate scrutiny


D.  Laws Denying Benefits to All Non-Marital Children – ALWAYS unconst!!!
1.  SupCt consistently invalidates laws that deny a benefit to all non-marital kids that is accorded to all marital children

A)  Levy v LA – SupCt declared unconst a state law that prevented non-marital children from suing under a wrongful death statute for losses b/c of a mothers death; all marital kids could sue, but not the non-marital & ct found that unreasonable.

1) “legitimacy of birth has no relation to the nature of the wrong allegedly inflicted on the mother”

B) Glona v American Insurance – SupCt declared unconst a state law that prevented parents from suing for the wrongful death of their non-marital children

1) “where the claimant is plainly the mom, State denies EP of the laws to w/hold relief merely b/c the child, wrongfully killed, was born to her out of wedlock”

C)  NJ Welfare v Cahill – SupCt declared a state law that discriminated against non-marital children in receiving public assistance unconst

D)  Gomez v Perez – SupCt also declared unconst a law that created a legal obligation for dads to support their marital kids, but no similar duty w/ regard to non-marital kids

1) state may not invidiously discriminate against illegitimate kids by denying them substantial benefits accorded kids generally

E) Trimble v Gordon – laws are unconst that prevent non-marital kids from inheriting from fathers who died intestate 

* in all the above cases – the laws in question allowed all marital kids to receive a benefit that was denied to all non-marital kids 


- in each instance – SupCt found that the discrimination violated EP!


E.  Laws that Provide a Benefit to Some Non-Marital Kids  p 806

1.  no bright line rule when law gives a benefit to some illegit kids that it denies to others illegits

A) these types of laws only distinguish among non-marital kids

2.  Such laws/statutes = intermediate scrutiny & evaluation on a case-by-case base; which ct determines whether there is an important interest served & whether the law is substantially related to that goal

3.  Ct upheld a state law that provided that a illegit kid could inherit from their father only if paternity was established during the dads lifetime (those illegit kids could inherit when paternity was established during dads life, but those who didn’t establish dads couldn’t)

A) SupCt said State had an important interest in preventing fraud & that req’g paternity to be established during the dads life was substantially related to that objective

4.  Ct upheld state law that denied inheritance from a non-marital father unless the kid had been formally acknowledged by the dad during the dads life

A) ct accepted states argument that req’g paternity in this way is substantially related to govts interest in preventing fraud



5. BUT not all laws discriminating among illegits have been upheld:

A)  SupCt invalidated a provision of SS Act that allowed intestate inheritance of disability benefits by all marital kids & by illegits who had been “legitimated”; while other illegits could inherit only if they proved that they were living w/ or being supported by the father at the time the disability began

F.  BASICALLY – if the laws distinction is b/w martial & non-marital kids, the law is likely to be invalidated


1.  if the distinction is among non-marital kids, Ct will apply intermediate scrutiny in evaluating

I.  Suspect Class 


A.  look for:



1.  immutable characteristics



2.  under representation 

I.  OTHER TYPES OF DISCRIMINATION: ONLY RATIONAL BASIS REVIEW  p 807

A.  Rational Basis used for:



1.  Age Classifications;



2.  Discrimination based on Disability;



3.  Wealth Discrimination; &



4.  Discrimination based on Sexual Orientation
*  unless discrimination is based on race, national origin, gender, alienage, or legitimacy – RBT

B.  AGE
1.  SupCt declares that ONLY RBT should be used under EP analysis for age discrimination

2.  Mass Board of Retirement v Murgia – class based on age need only be rationally related 
3.  SupCt upheld a fed law that mandates retirement at age 60 for participants in the Foreign Service Retirement System;  ct used RBT & upheld the law b/c challengers failed to “demonstrate that Cong had no reasonable basis for believing that conditions overseas generally are more demanding than conditions in the US & that 60 or younger persons being to decline


C.  DISABILITY
1. City of Cleborne v Clebourne Living Center – SupCt used RBT to declare unconst a city ordinance that req’d a special permit for the operation of a group home for the disabled.

A) ct said that “to w/stand EP review, legist that distinguishes b/w the mentally retarded & others must be rationally related to a legit govt purpose”

3.  even tho disability classifications only get RBT under EP( a fed statute broadly prohibits such discrimination w/ the Americans With Disabilities Act


E.  WEALTH


1.  back in the day the ct used heightened scrutiny for laws discriminating against the poor




A) but starting in 70’s – ct held that only RBT should be used for wealth class

2.  1970 – SupCt upheld state law that put a cap on welfare benefits to families regardless of their size; kids in larger families therefore received less per person than those in small families

3.  San Antonio v Rodriguez – SupCt expressly held that poverty is not a suspect classification & that discrimination against the poor should only receive RBT review

A) poverty is not immutable & most discrimination against the poor is a result of the effects of the law, rather than a product of intentional discrimination

4. ct also holds that never does “financial need alone identify a suspect class for purposes of EP”


F.  SEXUAL ORIENTATION


1.  Romer v Evans – 1st time SupCt invalidated discrimination based on sexual orientation

A) case establishes that animus against gays, even when presented as a purported “moral” basis for a law, is NOT sufficient to meet RBT
2.  ct uses 2 rationales for striking down legist that is motivated by hostility towards a politically unpopular group (like gays)

A)  that the desire to harm an unpopular group can not be a legit govt objective; OR

B)  that to the extent that some apparently legit state objective is cited by govt, the means drawn are so poorly linked to achievement of that objective that not even a ‘rational relation’ b/w means & end is present 

CH 8 – FUNDAMENTAL RIGHTS UNDER DUE PROCESS & 
EQUAL PROTECTION  p 815
I.  CONCEPT OF FUNDAMENTAL RIGHTS   p 815

A.  some rights are so important that they are deemed to be “fundamental rights” & generally the govt can NOT infringe them unless strict scrutiny is met!


1. govts action must be necessary to achieve a compelling purpose

B.  Some Fundamental Rights include:


1.  rights protecting family autonomy;


2.  procreation;


3.  sexual activity & orientation;


4.  medical care decision making;


5.  travel;


6.  voting;


7.  access to the cts;


8.  freedom of speech; &


9.  freedom of religion 


* CrimPro protections are covered in CrimPro class (but are also fund rights) 


C.  all the rights listen above are NOT mentioned in the Const !!

D. For all fund rights = strict scrutiny should be used, which means that the govt must justify its interference by proving that its action is necessary to achieve a compelling govt purpose

E.  almost all FR have been protected by Ct under the DP of 5th & 14th and/or the EP Clause of 14th 


1. some rights have been protected solely under the Due Process Clause

A) ex: its a const right to refuse medical care as an aspect of the “liberty” protected by EP 
2.  right to vote has been protected under both EP Clause & 15th which prohibits govt racial discrimination concerning voting

3.  Many rights have been protected by Ct under both Due Process & EP:

A)  ct invalidated state laws restricting access to birth control both as violating EP & as infringing the right to privacy 


F.  Relatively little depends on whether Ct uses DP or EP as the basis for protecting a fund right

1.  under either – Ct must decide whether a claimed liberty is sufficiently important to be regarded as fundamental (even tho its not mentioned in the text of Const)


G.  Major diff b/c DP & EP as basis for protecting FR is how the const arguments are phrased 

1.  if a right is safeguarded under DP ( const issue is “whether the govts interference is justified by a sufficient purpose”

2.  if a right is protected under EP ( issue is whether the govts discrimination as to who can exercise the right is justified by a sufficient purpose

3.  if a law denies the right to everyone, then DP would be the best grounds for analysis

4. if law denies a right to some, while allowing it to others, the discrimination can be challenged as offending EP or the violation of the right can be objected to under DP

I.  The Ninth Amendment;  9th Amend   
A.  “The enumeration in the Const of certain rights, shall not be construed to disparage others retained by the people”


1.  SupCt rarely has invoked the 9th ; but on occasion it does:

A)  Griswold v Connecticut – Justice reviewed the history of 9th & relied upon it to justify invalidating a law prohibiting the use of contraceptives


B.  there are NO 9th amend rights



1.  9th is not generally seen as the source of rights in that rights are not protected under it



2. instead – 9th is used to provide a textual justification for Ct to protect non-textual rights 




A) such as the right to privacy 



3. Ct uses 9th as a justification to safeguard  d liberties

I.  PROCEDURAL DUE PROCESS   p 817


A. existence of a Fund Right triggers 2 distinct burdens on the govt:



1.  Substantive; OR 



2.  Procedural 

B.  Substantive – govt must justify an infringement by showing that its action is sufficiently related to an adequate justification

1. ex: when strict scrutiny is used the substantive burden on the govt is demonstrating that the law is necessary to achieve a compelling purpose

C.  Procedural – when govt takes away a persons life, liberty, or prop it must provide adequate procedures

D. SupCt interprets “liberty” in the DP Clause to meant that parents have a FR to custody of their kids

1. SDP reqs govt to show that terminating custody is necessary to achieve a compelling purpose

2. PDP reqs govt provide notice & a hearing (“procedures”) before terminating custody


E.  Ch 8 focuses on protection of substantive rights under EP & DP



1. issue in all the cases: “whether the govt adequately justifies its actions allegedly infringing FR

I.  FRAMEWORK FOR ANALYZING FUNDAMENTAL RIGHTS  p 818

A.   litigation & judicial decision making in cases about individual rights can be understood as addressing 1 or more of 4 questions:


1.  is there a fundamental right?


2.  is that FR infringed?


3.  is the govts action justified by a sufficient purpose?


4.  are the means sufficiently related to the goal sought?

B.  1st issue:  IS THERE A FUNDAMENTAL RIGHT?  

1.  if a right is deemed fundamental – govt usually will be able to prevail only if it meets strict 



A) but if the right is not fund, generally only RBT is used

2.  Caroline Products: judiciary will defer to the legist unless there is discrimination against a “discrete & insular” minority or infringement of a fund right


C.  2nd: IS THE CONST RIGHT INFRINGED?



1.  if there is a fund right, next question: has the govt infringed the right?

2. SupCt considers “the directness & substantiality of the interference” when they evaluate whether there is a violation of a right 

3.  So what constitutes an infringement of a right? 


A) abortion cases usually force the ct to answer that


D.  3rd issue:  IS THERE A SUFFICIENT JUSTIFICATION FOR THE GOVT INFRINGMENT? 



1. if aright is deemed fund, the govt must present a compelling interest to justify an infringement




A) if a right is not fund, only a legit purpose is reqd for the law to be sustained


E.  4th issue:  IS THE MEANS SUFFICIENTLY RELATED TO THE PURPOSE?



1. under Strict it is NOT enough for the govt to prove a compelling purpose behind a law




A) govt must also show that the law is necessary to achieve the objective 

B) govt must prove that it couldnt attain the goal thru any means less restrictive of right

1) compare ( under RBT the means only have to be a reasonable way to achieve the goal  the govt is not req’d to use the least restrictive alternative 

2. No formula for deciding whether means is necessary or whether less restrictive means suffices
3. Govts burden when there is an infringement of a fund right is to prove that no other alternative, less intrusive of the right can be used


F.  choices the ct must make:



1. what is important enough to be a fund right?



2.  what is intrusive enough to be deemed an invasion?



3.  what is significant enough to be regarded as a compelling interest?

4.  what is narrowly tailored to be regarded as a necessary means?

I.  CONSTITUTIONAL PROTECTION FOR FAMILY AUTONOMY  p 821


A.  The Right to Marry   

1.  Loving v MD – 1st time SupCt recognized the right to marry as a fund right protected under the liberty of the Due Process Clause

2.  Zablocki v Redhail – WI man challenged a state statute disallowing persons who are in arrears on child support payments the opportunity to obtain a marriage license & enter into a valid marriage.

ROL:  when a statutory classification significantly interferes w/ the exercise of a fund right such as the right to marry, it cant be upheld unless it is supported by sufficiently important state interests & is closely tailored to effectuate only those interests.

A:  in evaluating the const of a law under EPC, must 1st look to the nature of the classification & the individual interests affected thereby to determine what level of justification must be presented in support of the statute



3.  Not every law that impacts on the right to marry has been declared unconst!

A)  SupCt has said that there must be a direct & substantial interference w/ the right in order to trigger heightened scrutiny

B)  Ct says that the general rule is not rendered invalid simply b/c some persons who might otherwise have married were deterred by the rule or b/c some who did marry were burdened thereby


B.  Right to Custody of One’s Children   p 827



1.  SupCt says that parents have a fund right to custody of their children

A) ct said that a “ natural parents desire for & right to the companionship, care, custody, & mgmt of their children is an interest far more precious than any property right”

B) there must be a very substantial reason before parental custody can be terminated



2.  Stanley v IL –  




ROL:  

Notes:  in Lehr v Robertson (1983) SupCt ruled that the govt can terminate the rights of unmarried fathers w/o being reqd to provide due process

· Ct distinguished Stanley from Lehr b/c in Stanley the father had been actively involved in his kids lives.  “When an unwed father demonstrates a full commitment to the responsibilities of parenthood by coming forward to participate in the rearing of his child, his interest in personal contact w/ his child acquires substantial protection under DP Clause; mere existence of a biological link does not merit equivalent const protection”

· One of the most important case limiting the rights of unmarried fathers & concerns substantive due process was Michael v Gerald 

3.  Michael H v Gerald D – Mike brought suit in CA to establish paternity & visitation rights w/ respect to his biological kid from an adulterous affair.

I:  are there any restrictions on what type of interests can receive const protection under the DPC of 14th ?  YES

ROL:  in order to receive the protections of substantive due process under the 14th – an asserted liberty interest must be both a fund interest & one that has traditionally been protected by American society.




C:  dad is a dad if he is married to the mom & supports his kid.


C.  Right to Keep the Family Together   p 835



1.  SupCt says there is a fund right to keep the family together that includes an extended family 




1)  ct reqs that individuals MUST be related to 1 another to be considered family

2.  Moore v City of E Cleveland OH -grandma filed appeal after she was sentenced to 5 days in jail for allowing her 2 grandkids to live w/ her in her home, which violated city ordinance.

ROL:  right of both immediate & extended family members to live together is a fund right protected by principles of substantive due process




A:  city argues that Belle Terre case supports the law; 


D.  Right of Parents to Control the Upbringing of Their Children  
1. SupCt 1st recognized family auto in right of parents to control the upbringing of their kids 

2.  Meyer v NE – school teacher was prosecuted for teaching reading to a young student in German, which was against the law to do

ROL:  Const provides that the govt may not, under the guise of protecting public interest, interfere w/ a persons liberty by legist action that is arbitrary or w/o reasonable relation to some legit purpose

C:  language is a language & its not that which kills people.  Parents are allowed to control what the kids learn - kinda

3.  Pierce v Society of the Sisters of Holy – parents substantive due process right to direct their kids edu was violated by a rule req’g all kids to attend public schools rather than private

4.  right to make parenting decisions is NOT absolute & can be interfered w/ by the state if necessary to protect a child

A)  Prince v Massachusetts – ct upheld the application of child labor laws to a 9 y.o who was soliciting for Jehovah’s at the direction of her parents;  ct said that there is a private realm of family life which the state cant enter – but that the family itself is not beyond regulation in the public interests

1) the need to protect children from being exploited & harmed justified upholding laws prohibiting child labor, even if the work was reqd by parents & even if it was undertaken for religious purposes

B) in weighing the competing claims of parents & of the state on behalf of kids, SupCt gives great deference to parents

1)  Wisconsin v Yoder -held: Amish parents had a const right to exempt their 14 & 15 y.o. from a compulsory school attendance law.  States interest in universal edu is not totally free from a balancing process when it impinges on fund rights & interests & the tradition of parents w/ respect to religious upbringing of their kids

a) ct gave great weight to parents claim that additional edu would threaten the kids religious beliefs

2) Parham v JR – question of what type of procedural due process must be given to kids when their parents put them in a mental home.  Ct held: that before a child can be institutionalized by parent, they only need to see a Dr. & that unlike adults, kids dont have to be given notice & an evid hearings 
5.  Troxel v Granville – 2 kids grandparents filed suit seeking visitation rights when the kids mom told the grandparents that she was going to limit their access to the kids.

ROL:  parents have a fund right to make decisions concerning the care & control of their kids, & any state interference w/ that right will be closely scrutinized by the cts

I.  CONSTITUTIONAL PROTECTION FOR REPRODUCTIVE AUTONOMY   p 847


A.  SupCt recognizes 3 aspects of reproductive autonomy to be fund rights:



1.  Right to procreate;



2.  Right to purchase & use contraceptives; &



3.  Right to abortion


B.  Right to Procreate
1.  procreation is a F/R & therefore govt-imposed involuntary sterilization must meet strict 
2.  Skinner v OK – OK tried to use its Habitual Criminal Sterilization Act to cut the balls off a 3X convicted chicken thief

I:  can a State implement a criminal sterilization law which makes arbitrary distinctions b/w the tpes of criminals that can be sterilized under the law w/o clashing w/  Const? NO

ROL:  any law req’g the sterilization of certain persons is reviewed w/ strict scrutiny lest invidious discriminations are made in violation of the const guaranty of EP

A:  marriage & procreation are fund to the existence & survival of the race.  The power to sterilize may have long term devastating effects.  H:  FR of procreation deserves strict 
C:  ct invalidated an OK statute which provided for compulsory sterilization of persons convicted 3X of felonies showing “moral turpitude” but which did not apply to white collar crimes

Notes:  Skinner did not overrule but did knock down a previous SupCt case (Buck v Bell) & thus the ct recognizes procreation as a fund right

Note: Skinner helped to establish the basis for fund rights analysis under EP Clause.  

- Skinner was 1 of the 1st cases to pt out that there exists some fund interests that the govt cant take away w/o meeting a very strict burden


C.  Right to Purchase & Use Contraceptives  
1.  Griswold v CT – CT law forbids using or getting BC & makes it illegal for someone to counsel you on the use of them.  D’s were the director of Planned Parenthood & were convicted of counseling married couples in the use of BC.  Ct struck down the law saying that BOR guarantees protect privacy interest & create a “zone of privacy” & that it included the right of married persons to use BC. 




I:  does the Const provide a right of privacy that is protected from govt intrusion?  YES

ROL:  there exists a const right of privacy, implied from the penumbras of BOR, that cant be invaded by govt action absent a showing that the govt action at issue is necessary to accomplish a compelling govt interest  

C:  a broad const right of privacy protects certain intimate aspects of our personal lives from govt intrusion



2.  ct reaffirmed & extended Griswold in 1972 – Eisenstadt v Barid

A) ct also protected the right to purchase & use BC in Carey v Population Services ( ct said that strict scrutiny must be met for the govt to justify a law restricting access to BC
3.  Eisenstadt v Baird – a guy lecturing at Boston University was arrested & charged w/ a violation of a MA law for exhibiting BC during a lecture & giving a girl some vag foam later.

I:  is there a diff b/w married/unmarried persons such that a state can legit pass a law that permits the distribution of BC to married persons, but makes their distribution to unmarried persons illegal? NO

ROL:  if the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted govt intrusion into matters so fund affecting a person as the decision whether to carry or make a child



4.  Eisenstadt led the Court from Griswold & Roe 


D.  Right to an Abortion 


1.  in examining the right to abortion, 5 part analysis:

A)  Roe v Wade & Planned Parenthood v Casey ( SupCt concludes that the Const protects the right of women to choose to terminate their pregnancies prior to viability

B)  What types of state regs of abortion are permissible & which are unconst

C) laws that prohibit use of govt funds/facilities for performing abortions;

D)  the particular type of govt reg that has been declared unconst 


1) spousal consent & spousal notification reqs for married women’s abortions

E)  laws concerning the ability of a state to req parental notice &/or consent for an unmarried minors abortion

2.  Roe v Wade – pregnant women challenged TX criminal abortion law that permitted abortion only when a continuation of the pregnancy would place the life of the mother in jeopardy
I:  does a woman have a const right to get an abortion during the early stages of pregnancy?  YES




ROL:  criminal abortion statues like this one are unconst

A:  Const does not explicitly mention any right of privacy; but as far back as 1891 ct has recognized that a right of personal privacy or a guarantee of certain areas or zones of privacy, does not exist under the Const. 




Dissent:  (Rehnquist) 



3.  can the state force a women to have a baby ?1




A) theoretically-yes b/c prison guard could rape a prisoner & then make her have a baby



3.  1989 – Webster v Reproductive Health Services almost overruled Roe !  

4.  Planned Parenthood v Casey – family planning clinic challenged the const of a PA law placing certain restrictions on a woman’s right to obtain an abortion.  PA Abortion Control Law 

ROL:  the state can regulate & place restrictions on abortion so long as those regulations do not impose an undue burden on the woman’s ability to make the abortion decision; when an undue burden results, the regulations are unconst! 




I:  are laws which req spousal notification of an intent to obtain an abortion const? NO 

H: spousal notification reqs in abortion laws are unconst b/w they place an undue burden upon a woman’s ability to obtain an abortion.

5.  result of Casey – States may restrict abortion so long as they do not place “undue burdens” on the woman’s right to choose


A) undue burden – substantial obstacle in the path of the women seeking an abortion

I.  What did Roe teach us?


A.  people have a right to an abortion



1. the govt has an interest in (1) the mothers health & wellbeing & (2) 


B.  Casey makes clear that abortion is not a fund right; but it is a right



1.  Casey kills Roes trimester system



2.  Casey was a big deal b/c 6 of the 9 justices at the time wanted to overturn Roe


C.  Roe was not overruled thus far b/c the process/system has not proved to be unworkable



1.  unworkable is not just a bad result – but something that reqs constant tinkering w/ the laws 

I.  CONST PROTECTIONS FOR MEDICAL CARE DECISIONS   p 905


A.  Right to Refuse Treatment  -Const right of competent individuals to refuse medical treatment



1.  but this right is not absolute & can be regulated by the State

1) Jacobson v MA – SupCt upheld MA law that allowed the govt to req vaccinations; ct let the law pass b/c of the govt compelling interest in stopping the spread of communicable diseases

2)  WA v Harper – prisoners have the right to be free from the involuntary administration of antipsychotic drugs

a) the forcible injection of meds into a non-consenting persons body represents a substantial interference w/ that persons liberty
2.  a competent adult has a 4th amend “liberty” interest in not being forced to undergo unwanted medical procedures; including artificial life-saving measures


A) but the State has an in important countervailing interest in preserving life

1) this interest entitled the state to req “clear & convincing” evid that a now-incompetent patient would voluntarily decline the life-sustaining measures before pulling the plug
3.  Cruzan v MO Dept of Health – parents of a patient who had long been in a vegetative state sought ct permission to have their daughters life terminated when the hospital refused to pull the plug w/o the ct order




I:  does a person have a right to refuse medical treatment? YES

ROL:  when a guardian seeks to discontinue lifesaving nutrition & hydration or other lifesaving medical treatment for an incompetent person, the State may req that the guardian show by clear & convincing evid that the person would have waned such a termination of her life

A:  an incompetent person is not able to make an informed & voluntary choice to exercise a hypothetical right to refuse treatment; so such a right must be exercised for her by some sort of surrogate.




C:  there is a const right to die



4.  Cruzan establishes 2 major propositions:

A)  a competent adult has a const-protected 14th liberty interest in declining unwanted medical procedures; &

B) whether the patient is incompetent, the State may const refuse to allow the termination of treatment except where there is ‘clear & convincing’ evid that this is what the patient would have wanted

1) where the patient is incompetent to express present wishes – 1st question to ask is: has the patient previously expressed clear wishes either: (a) that she doesn’t want medical treatment under circumstances like those now existing; or (b) that she wishes some designated person to make such decisions for her in the event of incapacity?

a) if the answer is NO – then we know from Cruzan that the State may refuse to discontinue the procedures even tho all concerned agree that the best interest of the patient would be to discontinue the treatment


B.  Right to Physician-Assisted Suicide  

1.  Washington v Glucksberg –  Drs challenged the const of a WA ban on dr assisted suicides.




I:  whether there is a const right to dr-assisted suicide? NO

ROL:  14th does NOT create a const protected right to participate in dr-assisted suicide; nor does it prohibit states from making it a crime to assist another person in committing suicide




A:  ct used a RBT to find the WA law did not violate substantive due process




H:  there is no fund right to commit suicide



2.  terminally-ill patients do NOT have a general liberty interest in “committing suicide”




A) nor do they have the right to recruit a 3rd person to help them commit suicide

3.  Vacco v Quill – NY makes it a felony for a Dr or anyone else to help a terminally ill patient die; but NY doesn’t make it a crime for a Dr to pull the plug. 

A) SupCt held that there is NO equal protection violation; the distinction b/w assisting suicide & pulling the plugs comports w/ causation & intent.  A dr who at the patients request removes the plug does not necessarily intend that the patient die; but a dr who knowingly helps a patient die by prescribing fatal amounts of drugs does intend primarily to cause death
I.  CONSTITUTIONAL PROTECTION FOR SEXUAL ORIENTATION & ACTIVITY   p 920

A.   Lawrence v TX – Lawrence/D was convicted of deviate sexual intercourse w/ another man in violation of a TX law when the cops busted into his house b/c there was a weapons disturbance reported. 

ROL:  the right to privacy protects a right to engage in private consensual homosexual activity; state laws criminalizing homosexual relations violates substantive due process

A:  the right of privacy includes the right to make decisions regarding the marital relationship, and the right of unmarried individuals to decide whether to conceive a child.  The right also involves the right to be free from unwarranted govt intrusion into fund person decisions & liberty interests.  Laws prohibiting a certain type of sex deprives individuals of more than a chose sexual BX – they infringe upon fund personal relations in private homes b/w consenting adults.

Concurrence O’Conner – b/c the TX law punishes only homosexual activity (targets 1 class of individuals over another) it suffices to strike down the law as violating EP

I.  Conclusion from all the Cases


A.  there is no const right for gays to marry – but hasn’t been decided by the cts yet



1.  argue EP, & fund rights & then lastly try right to privacy 


B.  there is a fund liberty interest in getting married



1.  Loving v VA - 

I.  CONST PROTECTION FOR CONTROL OVER INFO  p 932


A.  a basic aspect of privacy is the ability of people to control info about themselves



1.  Whalen case is the primary SupCt case concerning const protection for control over info

B.  Whalen v Roe – lawsuit challenged the right of NY to record & store in a central computer certain info related to the issuance of medical RX by NY drs

ROL:  the disclosure of private medical info to medical personnel, insurance co, & public health agencies does not per se amount to an impermissible & unconst invasion of privacy.

C:  the right to privacy guaranteed by 14th does not preclude that State from collecting info regarding the use of prescription drugs by its citizens

I. CONST PROTECTION FOR TRAVEL   p 935


A.  SupCt holds that there is a fund right to travel & interstate migration w/in the US



1. therefore laws that prohibit or burden travel w/in the US must meet strict scrutiny 



2.  right to travel is unenumerated



3.  can justify the right to travel on 

B.  Saenz v Roe – CA welfare law limited payments made to 1st year residence of the State to the amount of benefits they would have received had they stayed in the state from which they moved to CA.  b/c CA pays the best welfare amounts, this means that 1st year residents generally received lower welfare payments than other welfare recipients who had lived there longer.



I:  can a State place limits on the amount of welfare benefits a new resident may receive? NO

ROL:  P/I Clause reqs states to pay the same welfare benefits to new state residents as they pay to long-term residents;  the constitutionally protected right to travel embraces the citizens right to be treated equally in her new State of residence

A:  “saving money” is not a good reason to not give out of staters diff than in stater b/c they could just reduce the benefits all around instead.

Note: Saenz become only the 2nd case in 125 years to strike down a state law on 14th & P/I grounds


C.  Restrictions on Foreign Travel  

1.  SupCt holds that there is NOT a fund right to int’l travel & therefore only RBT will be used in evaluating restrictions on foreign travel


A) the govt has the ability to regulate int’l travel to further its foreign policy objectives 

2.  ct makes it clear that the freedom to travel outside the US must be distinguished from the right to travel w/in the US


D.  14th P/I Clause is diff than then P/I clause of Art 4!!



1.  14th – bars a state from abridging any US cit rights of national citizenship

2.  Art 4 – protects the rights of state citizenship, but only when a non-resident of the state is not treated the same as a resident w/ respect to an important state right, essentially a right involving commerce

E.  SupCt has recognized that durational residency reqs discourage interstate travel & migration - & that Strict Scrutiny should be applied


1.  durational reqs

F.  3 parts of “right to travel”:


1.  protects the right of a cit of 1 state t enter & to leave another state;

2.  the right to be treated as a welcome visitor rather than an unfriendly alien when temporarily present the 2nd state;

3.  travelers who elect to become permanent resident, right to be treated like other cits of that State

I.  THE RIGHT TO VOTE   p 942


A.  Right to Vote as a Fundamental Right protected under EP

1.  15th – ‘the right of citizens of the US to vote shall not be denied or abridged by the US or by any State on the account of race, color, or previous condition of servitude”

A)  19th – extended the right to vote to women & says that the “right of citizens of the US to vote shall not be denied on account of sex

B) 26th 0 extends the right to vote to all cit who are 18+



2.  24th – prohibits poll taxes in elections for federal offices


B.  Restrictions on the Ability to Vote



1. Poll taxes;



2.  property ownership reqs;



3.  Literacy Tests; &



4.  Prisoners & Convicted criminals right to vote 


C.  Dilution of the Right to Vote



1. in 1962 SupCt in Baker v Carr said EP challenges to malapportionment are justicable; 

A) ct also made the rule 1 person = 1 vote ( so for any legist body all districts must be about the same in population size
1.  Reynolds v Sims – there was const challenge against AL legist districting on the ground that it violated EP by not apportioning its districts according to population & thus resulted in less-populated districts having more representation in the state legist than more populous districts.

I:  does a state legist apportionment scheme under which unevenly-populated districts each elect the same number of representatives to the state legist violate EP?  YES

ROL:  EP Clause reqs that all voters be awarded the opportunity for EP in the election of state legist

A:  Const protects the right of all qualified citizens to vote in state/fed elections.  This right is fund, meaning any infringement must be carefully scrutinized.




H:  SupCt struck down the AL apportionment scheme – based on EP.

C:  full & effective participation in state govt reqs that each cit have an equally effective voice in the election of the state legist

Note: SupCt followed the principle of 1 person 1 vote as to elections for the US House of Representatives in Wesberry v Sanders 

2.  Lucas v 44 General Assembly – SupCt said that it was irrelevant that voters had approved the malapportionment; ct explained that 1 person 1 vote is a const mandate & that voter approval does not justify a violation, any more, than votre approval would permit the violation of any other const right!

3.  the principle of 1 person 1 vote has been extended to all forms of local govt
4.  but the 1 person 1 vote does not req mathematical exactness in the size of the districts


A) but only relatively small deviations are tolerated 



1) & all deviations must be justified

B) more latitude is given to deviations in districting for state & local offices than 

for districts for the US House of Reps 

D.  Counting “Uncounted” Votes in a Presidential Election: Bush v Gore



1.  in 2000 – SupCt for the 1st time in US history decided who would be the next Prez



2.  Bush v Gore – voters have a right to have votes counted according to uniform standards


3.  Bush argued that EP was being violated 




A)  neither party was treated unequally but the EP Clause was being violated b/c 

I.  CONST PROTECTION FOR A RIGHT TO EDUCATION  p 999


A.  SupCt has refused to recognize a fund right to edu!



1.  the right to obtain an edu is NOT a fund right… damn

B.  San Antonio School District v Rodriguez –  Mexican parents brought a class action suit on behalf of their kids against a poor school district.

ROL: the right to acquire a public edu is NOT a const guaranteed fund right; therefore, laws affecting that right are subject only to rational basis scrutiny

A:  edu is not explicit in the const; ct says that if they recognize the right to an edu may leed to the rights for other things like the right to food & shelter & they are not having it.

Notes: In Brown vs BOE – ct relied on the importance of edu in that case & that’s why it was ok to declare illegal separate but equal b/c it wasn’t like Plessy v Ferguson


- so this case here undercuts the founding of Brown

C.  San Antonio case provides a test for determining what constitutes a fund right for the purposes of 14th protection

1.  whether something is a fund right is determined by looking at whether the right is explicitly or implicitly guaranteed by the const


A) thus, thr rights included in the BOR are considered fund rights



1) ex: freedom of religion, freedom of the press, & due process in crim trials

B) also considered fund rights are rights that the Ct has held are implicitly guaranteed by the Const


1) ex: right to privacy, & right to vote

C) laws limiting these fund rights are subject to strict scrutiny analysis


1) all other interests are not considered fund & are subject only to RBT


D.  Kadrmas v Dickinson Public School – ct reaffirmed that edu is not a fund right under EP



1.  also – poverty is not a suspect class & discrimination against the poor has to meet only RBT
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