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 Overview of course

A. Admiralty is a branch of US fed. law

1. Main section is Art. III, § 2 Art. VI – this is main part that related maritime law to federal law

B. usually involves tort claims that took place on “navigable waters” = those waters that either by themselves or in conjunction with streams, etc. that can be used for carriage of goods between territories

1. so leaves out inland lakes

2. originally left out great lakes and the like but great lakes now included in definition

3. includes interstate waters

C. subject matter –

1.  contracts to carry goods over navigable waters

2. missed?

3. contracts to build vessels

D. types of laws – why do we care if maritime or not

1. OR law says contrib.. negl. – 51% or more no recovery, but another state is comparative negl. So 99% at fault still recover 1%

2. OR has a guest passenger statute, but maritime does not
E. Statutes

1. 28 USC §1331 = Fed. Question, there is no fed. question jurisdiction for admiralty b/c a special statute §1333

2. 28 USC §1332 = Diversity

3. 28 USC §1333 = Admiralty

4. might be a time that don’t want to have a jury trial – Bill Gates vs. fisherman example so instead of state court remove to fed. court admiralty

F. Things to take into account on whether or not to pursue federal admiralty case

1. The jury vs. non-jury trial – no jury in federal admiralty court

2. Fed. judges have lifetime apptmt. = sometimes judgitis

3. Admiralty remedies – some state courts can’t give the remedy

a. Example of In Rem case that sue the vessel to get it or get bond

b. Exception in admiralty for pre-judgment attachment

4. limited liability – that damages are value of at fault vessel after accident (only available in Fed. Maritime law

G. Const. Law

1. Discussed “conflict of laws” course – he thinks it is a core course to take

Monday, September 12, 2005

Ch. 1 – The Basics: Admiralty Jurisdiction, Conceptual Structure, and Practice

A. Historical Background

I. US Const. Art. III §2, Art. VI; 28 USC 1333; 1789 Judiciary Act §9

A. Const. clearly states admiralty as a branch of federal law

1. but Art. III §2 is not self executing



B. “Pre-emption” will give fed. law trump over state laws relating to admiralty

C. First Judiciary Act – 1789

1. On waters which are navigable from the seas by

2. Vessels of 10 tons or more – so not for small vessels

3. Some exceptions

4. Last line in §9, basically not a right of jury trial in admiralty cases
a. Major issue in choosing if want to bring a case in fed. admiralty (no jury) or state court with jury

D. USC §1333 (2) – “any prize brought into the US and all proceedings for the condemnation of property taken as prize”

1. During revolutionary war this practice arose and would haul prize in and go to admiralty court and ask them to adjudicate and decide who would get what, how to divvy up after sale to highest bidder

E. Notice no substantive rules laid down in these acts – essentially Congress left it to the courts to decide what 

1. Even now to some extent the courts are involved in answering three questions:

a. What is an admiralty/maritime case?

b. What is the substantive admiralty law (in this type of law)

c. Is it one of the types of admiralty cases that can be brought in state court (almost all, but a few can be brought in state court) and they are:

i. §1333 “saving the suiters clause” = Certain statut. Like LOL

ii. In rem actions against vessel or maritime property

II. DeLovio v. Boit (circ. Court, Dist. of Mass, 1815) = insurance is within purvue of maritime law

1. Facts:

2. Π owned a slave trading vessel and he was Cuban

3. Can see why didn’t want to bring in state ct. b/c in Mass. May not be very interested in ruling in favor of a slave trader from Cuba

4. The insurance was provided by guy in ????

B. Issue: the ( didn’t like this case being in admiralty

1. ( argued that policy has been that ?????

2. if case brought in England then it wouldn’t have been allowed in admiralty

C. Reasoning:

1. We are not England and don’t need to be constrained by them

2. The term “maritime” is superadded in Consiti. To remove any doubt – warranting the most liberal interpretation

D. Story lays out some things to tell if admiralty

1. mid page 8 – 

2. bottom – “maritime contracts” – everyone agrees (civilians and jurists) that in the appellation are included charter parties, affreightments, marine hypothecations, contracts for maritime service in the … repairing, supplying, and navigating ships, contracts between part owners of ships, Ks and quasi K respecting averages, contributions and jettisons, and , what is more material to our present purpose, policies of insurance
3. 3 main types of marine insurance

a. Marine Hull insurance

b. P and I

c. Cargo insurance

E. Notes

1. “A ship is not a vessel until it is launched”

2. For no good reason the US has adopted and retained rules excluding ship-building and ship sale

a. A ship construction K is not a maritime K nor is a sale K

3. In Tort matters Justice Story makes mention that it makes a difference where the tort took place, on navigable waters or not

4. It is common for someone having a ship built to get “?” insurance

a. What about a ship builder who takes out to test a ship before turning over to owner and it gets damaged = probably can say although not fully commissioned it was launched so a ship and maritme law applies
III. The Thomas Jefferson (SC of US, 1825) = wages earned on inland ship travel not maritime – need at least the ebb and flow of the tide influence on body of water) = Genesee Chiefs overturned

A. Facts:

1. Libel for wages earned on voyage from Shipping port, KY to Missouri and back

B. note that in fed. admiralty can bring a case in rem – against a thing/real property, but in state court may not

1. would want to do this against ship b/c the owner/corporation may take off, but the ship is there – ‘like cash’

C. Reasoning - ( says no and so does judge Story of supreme ct. b/c not on sea and not on body of water that has effects of ebb and flow of the tide

D. Seems a little inconsistent with prior Story case where he said we don’t need to adhere to English traditions of maritime law, but here does adhere

E. Notes – case of Waring v. Clarke and steamboats collide on Mississ., but was an effect of tide in this locale so said applied

1. A lot of state’s rights type resistance on these cases early on though

IV. Genesee Chief v. Fistzhugh (SCUS, 1851) – expanded SMJ to great lakes and struck down Thomas Jefferson case (didn’t need influence of tide here)
A. Facts:

1. Case of collision on Lake Ontario – interstate voyage from Ohio to NY

2. Great Lakes Act of Feb. 1845 extended the jurisdiction of the district courts to certain cases upon the lakes and navigable waters connecting the same


a. Gave right to jury trial in these maritime cases though = twist
B. Issue: - Whether the law in question could not be supported under the power granted to Congress to regulate commerce

C. Reasoning:

1. Practical – growing commerce on great lakes and navigable rivers of the West

2. Lakes are really inland seas – connecting states and Canada and US

3. Meaning of the ebb and flow of tide was different in England b/c there was no navigable stream in the country beyond the ebb and flow of the tide; nor any place where a port could be established

4. Overturns Thomas Jefferson and Says the Great Lakes Act granting this jurisdiction is a nullity, but not nullity in grant of jury trial

V. The Eagle (USSC, 1868) = Don’t have to be engaging in commerce to get jurisdiction (does away with great lakes Act) – Neil hashed over

A. Facts:

1. The tug, Eagle, towing a brig and a barge, grounded the brig on a shaol in the Detroit River, causing the barge to collide with the grounded brig

B. Notes

1. Great Lakes Act no longer good law, but §9 of original 1789 Act is and that gives the jurisdiction over great lakes and other navigable waters of US
Ch. 1 - B. Admiralty Jurisdiction in Contract Cases 

Insurance C. v. Dunham (1870) is perhaps the most important of those decisions

VI. North Pacific Steamship co. v. Hall Brothers Marine Railway and shipbuilding co. (USSC, 1919) = ship hauled out of water for repairs (or in drydock) is maritime K even if majority of work done on dry land - so get admiralty jurisdiction
A. Facts:

1. K to repair ship

2. To recover a balance claimed to be due for certain work and labor done, services rendered, and materials furnished in and about the repairing of the ship Yucatan

3. Under charter for Alaskan voyage as soon as the repairs could be completed

4. Vessel docked and repaired and was brought in and out of water


B. Reasoning;

1. Rule- settled that a K for building a ship or supplying materials for her construction is not a maritime K

2. Ship does not become a ship in the legal sense until it is completed and launched, but this ship had been launched and was just being repaired
C. Notes/class notes:

1. To get admiralty jurisdiction Need navigable waters capable of interstate or international commerce

2. Turns on Question of  = Where is the vessel to be used?

a. If in international commerce then qualifies

b. But if a craft repaired and not going to be used for interstate/international commerce then harder to make your case

VII. Kossck v. United Fruit Co. (USSC, 1961) – a maritime contract can concern a promise to do something on land/something to do with something to occur on land
** Neil says a good example of whether or not a contract is maritime, and thus governed by adm. Law, may be determinative of the result on the merits.
A. Facts:

1. (, while employed as chief steward on vessel of ( suffered a thyroid ailment and the ( had a legal duty to provide him with maintenance and cure

2. ( didn’t want to go to Public Health Service b/c thought would be bad care and wanted company to pay for going to other private hospital

3. got company to make an oral agreement that if went to PHS hospital and got bad care/was made worse etc. they would  assume responsibility for all consequences of improper or indadequate treatment

4. ( said suffered by poor treatment and wants company to pay

B. Issue:

1. Was the alleged K a maritime K?

2. If so, was it nevertherless of such a “local” nature that its validity should be judged by state law (NY statute of frauds)

C. Note – big issue here whether maritime which enforces oral agreements or if not then state law and NY statute of frauds will bar suit

VIII. Exxon Corp. v. Central Gulf Lines, inc. (USSC, 1991) =  Agency Contracts which usually had been regarded as “preliminary” and non-maritime in the past, now held to be maritime IF the subject matter is sufficiently related to maritime commercial operations on water.

A. Other main points

1. US courts continue to follow the ancient rule that a contract to build a vessel is not maritime and K to sell vessel is not, even though contract to repair  or lease/charter is

B. Issue: Whether admiralty jurisdiction extends to claims arising from agency Ks?

C. Facts:

1. Case arose over unpaid bill for fuels for vessel Green Harbour

2. Waterman (owner of ship) got fuel directly from Exxon in some locations and in others Exxon would pay local supplier for the fuel and invoice Waterman (so Exxon was an agent procuring goods)

3. Watermen sought reorganization under Chapter 11 Bankruptcy and didn’t pay full bill

4. Central Gulf agreed to assume personal responsibility for the unpaid bill if a court were to hold the Hooper (ship) liable in rem for that cost

5. Exxon claimed to have a maritime lien on the Hooper

D. Reasoning:

1. Early case Minturn v. Maryland (1855) the SC held that an agent who had advanced funds for repairs and supplies necessary for a vessel could not bring a claim in admiralty against the vessel’s owner

a. SC overturns here, so no “per se” exception of “agency ks” from admiralty jurisd., but made clear a narrow interpretation

b. Minturn does not apply well to modern situations

c. Fundamental interest giving rise to maritime jurisdiction is the protection of maritime commerce

2. K to build or sell (ancient rule) a vessel is not a maritime K

E. Notes

1. discussion of ‘preliminary K Rule” – which excludes preliminary services from admiralty- generally been thought that certain Ks that lead up to a maritime K are not maritime

a. This view has been less recognized in districts

b. Now K to load and unload vessels are maritime

c. After Exxon, several districts have concluded that Ks with insurance brokers to procure marine insurance are within admiralty jurisd.

d. but this was fuel while in transit in this case

2. Mixed Ks (pg. 31) = A K will not be within admiralty jurisdiction unless it is wholly maritime, but - 2 main exceptions
a. If maritime and non-maritime elements are separable, the admiralty court will exercise jurisd. over the maritime portion

b. If the non-maritime element of the K is “incidental”, the court will exercise admiralty jruisd. Over the entire claim
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Ch. 1 – C. – Admiralty Jurisdiction in Court Cases

I. What is an admiralty and maritime case in the context of tort?

A. Up until 1972 case the main thing was locality

B. Then test becomes Locality + (maritime nexus or connection)

II. In 1972 Executive jet case (prior to this only “locality” test) and the 3 follow up cases in the USSC of Foremost Ins. V. Richardson, Sisson v. Ruby, and Grubart, the courts arrived at a 2 part test for Tort Claims to be admiralty and maritime cases:

1.  Locality (navigable waters from Daniel Ball see Neil defin. below), and 
2. A maritime nexus or connection
*As to the criteria for the required maritime nexus or connection, we saw that the USSC by the time of Grubart had created a 2 part test:

1. the incident must have a “potentially disruptive impact on maritime commerce,” and

2. The activity in which the incident occurred must have a substantial relationship to traditional maritime activity

**note there continues to be some litigation as to when a particular tortuous conduct does or does not “occur” on navigable waters

III. Admiralty Extension Act (1948)
A. Congress enacted b/c there was a problem with admiralty jurisdiction if a boat was on navigable waters and hit something on “land” then it was not a maritime case

1. Since bridges, extension, and docks were considered extensions of land

B. on other way around if someone had a gun and shot from land onto navigable waters then it was a maritime case

C. Congress said we don’t like what has developed in the courts in this area of law

D. 46 USC app. §740 - “The admiralty and maritime jurisd. of the US shall extend to and include all cases of damage or injury, to person or property, caused by a vessel on navigable water, notwithstanding that such damage or injury be done or consummated on land.”

IV. Palumbo v. Boston Tow Boat Co. (appeals Ct. of Mass. 1986) = vessel on navigable waters doing harm to something on land

A. Facts:

1. (’s business, B and B restaurant, located at the foot of the Chelsea street bridge

2. vessel struck and damaged bridge causing it to be closed for repairs a for 1.5 years which hurt business

3. (  trying to avoid maritime law b/c says no recovery for purely economic damages where the π has suffered no injury to his person or property

B. Court reasons

C. Notes

1. Note 1 – “locality” rule is still satisfied when conduct on land causes injury on nav. waters

2. “impact” inquiry? which focuses neither on the place of the wrongful conduct nor the place of ultimate inquiry, but rather on the point at which the wrongful conduct meaningfully came to bear upon the victim
3. Note 4 pg. 34 – Gutierrez v. Watterman – guy unloading vessel slips on Beans that slipped out of defective bags

a. The shipowner was found to be at fault in creating a dangerous condition

i. Basically need to take responsibility to clean up

b. As to jurisdiction – admiralty law draws no distinction between torts committed by the ship itself and by the ship’s personnel while operating it

4. Note 6 – “booze cruise” issue – two guests on a booze cruise 

a. Court rule in Duluth Superior Excursions v. Makela that court has admiralty jurisd. over a car accident that occurred 6 minutes after docking

5. Proximate cause –(drawbridge negligently opened for vessel, crushes car = no proximate cause) courts have required that the vessel be the proximate cause of the injury for the suit to come within adm. Jurisd.

II. Jerome b. Grubart, Inc. v. Great Lakes Dredge and Dock Co. (USSC 1995) = nexus requirement = use 2 part test to determine if admiralty case (( wanted to use fed. admiralty law to limit liability value of vessels)

A. Facts:

1. Great Lakes Dredge and Dock Company has used a crane, sitting on a barge in the river to drive piles In the riverbed

2. Water from Chicago River poured into a freight tunnel running under the river and so the basements of buildings in the downtown Chicago Loop

B. 2 part test – Nexus TEST
1. Assess the general features (bad test) of the type of incident involved to determine whether the incident has a “potentially disruptive impact on maritime commerce.”

2. A court must determine whether “the general character” of the “activity giving rise to the incident” shows a “substantial relationship to traditional maritime activity.”
C. Reasoning

1. Great Lakes was on navigable waters and barge was for transportation as well as work platform and it caused disruption b/c of eddy formed and closing of areas for repairs

2. Part 2 – “activity giving rise to the incident” = repair or mainteneance on navigable waterway performed from a vessel so substantially related to traditional maritime activity

3. Foremost v. Richardson case– pleasure boat on navigable waters was under jurisd. b/c disruption of maritime commerce (exam?)

4. The Sisson Case – fire from laundry

D. Concurrence (Scalia and Thomas) Neil mentioned and he says practitioners like bright line better

1. Want to use the old locality test – it’s a bright line rule

2. Don’t want complicated or wishy washy nexus test

E. note 2 pg. 45 – Criticisms of the locality test – still some litigation here
1. it sometimes produces “perverse and casuistic distinctions

2. it is sometimes over-inclusive, bringing absurd claims into admiralty

3. it is sometimes under-inclusive, requiring the “federal courts and Congress in the interests of justice….to create exceptions to it (for situations in which) the tort has no maritime locality, but does bear a relationship to maritime service, commerce, or navigation

F. Note 3 – Locality Plus nexus – despite its criticisms of the locality test, the Executive Jet court did not abandon it

G. Note 5 – Products liability - Yamaha Motor Corp v. Calhoun – jet ski case\

Ch. 1 – D. – the “Navigable Waters” issue

III. General Notes by Neil

A. thinks should be earlier in the case book

IV. LeBlanc v. Cleveland (2d Cir. Appeals, 1999)

A. Facts:

1. Kayaker (πs) (that rented the kayaks) and a motor boat collide

2. Part of the river that the collision took place in cannot be accessed from Fort Edward due to the presence of numerous areas of rapids, 9 dams and at least 3 major waterfalls

a. So not really nagivable there, but is below that segment of river

3. Weird that (’s wanted fed. jurisdiction, usually want a jury - kayakers probably wanted fed. jurisd. so didn’t get some local people that like motorboating, etc. and don’t like New York City Enviros

4. Dams didn’t have locks – discussion  of why important

a. b/c it could make the water navigable for commerce

B. Discussion about choice of venues issues

1. Locks

2. What if someone on OR side of Columbia and have a guest passenger and drives negligently, the ( would want state law b/c of OR guest passenger statute

C. Daniel Ball test = Definition of navigable waters first articulated in The Daniel Ball case

1. Waters that are navigable in fact, meaning “they are used, or are susceptible of being used, in their ordinary condition, as highways for commerce, over which trade and travel are or may be conducted in the customary modes of trade and travel on water.”

2. *Neil said def. is – waters, alone or in conjunction with other waters into which they flow, are capable in their ordinary condition of carrying goods or people in interstate or foreign commerce”

D. Reasoning

1. Under Danielle Ball test, an otherwise unnavigable river may not be rendered navigable simply b/c, in extraordinary conditions, its waters rise high enough to support forms of transportaion normally impossible

2. no purpose is served by application of a uniform body of federal law, on waters devoid of trade and commerce to regulate the activities and resolve the disputes of pleasure boaters

Ch. 1 - E – the “Vessel” Issue

V. Definition pg. 59 – “vessel” includes every description of watercraft or to her artificial contrivance used, or capable of being used, as a means of transportation on water.”

A. important factors for looking at if a vessel:

1. the purpose for which it was built and

2. activities which it undertakes, importantly if

a. used to move personell and equipment

b. how often the “vessel” moves

c. in regards to transport function – was transportation function only incidental to the primary purpose of serving as a work platform

B. Neil – saw that some floating structures, aush as dry docks, permanently-moored floating warehouses, etc. are deemd to be extensions of land, rather than vessels.

C. Other floating structures that are primarily work platforms may be found to be vessels, if they are at least occasionally used to transport people or equipment
VI. Manuel v. P.A.W. Drilling and Well Service, Inc. (5th Cir. Appeals 1998)

A. Facts:

1. The oil well capper platform

B. notes

1. how about the issue of a vessel being tied up at a dock and trying to say it is not a vessel b/c tied up at dock

2. of course a cruise ship tied up will be under maritime law???

Ch. 1 – F. -  The Exclusive Jurisdiction of the Federal Admiralty Courts and the Concurrent Jurisdiction of “Common Law Courts

VII. Exclusive v. Concurrent

A. Basically addressed by USC 28 §1333 – “saving the suitors” clause read so broadly that only a few

Only a few instances in which can’t bring an admiralty case in state or federal court instead of admiralty
B. 2 places where states can’t have concurrent state and fed. jurisd. = Admiralty jurisd. is exclusive
1. cases in rem against vessels and maritime property
2. certain statutory claims such as a vessel owner’s petition to limit its liability
C. All other maritime claims, including all in personam cases, involve concurrent jurisdiction and may be brought in either state or federal court

D. NOTE-cannot remove a state case to federal courts on grounds that it could have been brought in admiralty, but if have diversity or federal question then can b/c it could have been brought in federal court to begin with (??)

VIII. the Moses Taylor (USSC 1866) – 

A. Facts

1. The owner of a steamship Moses Taylor agreed for a consideration of $100 to transport a man called Hammons from NY to San Fran as a steerage passenger

2. When Hammonds arrived in San Fran he went before a justice of the peace and initiated a proceeding against the steamship alleging breach of the K of passage seeking $200 in damages

3. State statute says can sue vessel in rem under state law

B. Holding: the case presented is clearly one within the admiralty and maritime jurisdiction of the Fed. cts.
C.  Reasons

1. there is no principle between a K of this character and a K for the transportation of merchandise

a. the passage money in one case is equivalent to the freight-money in the other

2. the case before the court is not in the the saving clause of the 9th section

3. a proceeding in rem , as used in admiralty courts, is not a remedy afforded by the common law

IX. Rounds v. Cloverport Foundry & Machine Co. (USSC 1915) – pre-trial attachment allowed in state court = but rare now b/c most states passed laws showing need very good cause

A. Facts:

B. Purpose – you can attach the vessel under state law if you call it something else so don’t offend admiralty jurisdiction

1. “it is well settled that in an action in personam the state court has jurisdiction to issue an auxiliary attachment against he vessel ; and whether or not the K in suit be deemed to be of maritime nature, it cannot be said that the state court transcended its authority

C. Most states have enacted statutes which limit pre-trial attachment w/out showing very good cause

1. So this type of situation wouldn’t even really come up anymore
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Procedure and Practice

Ch. 1 – G. – 3. Admiralty Procedure since 1966: the big picture

I. In 1966 the FRCP and admiralty rules merged into one FRCP

A. Admiralty cases subject to FRCP like other civil cases in US dist. Court, BUT a few rules that apply only to admiralty in procedure

B. question of how do you tell if bringing a case in admiralty?

C. Rule 9(h) provides a checklist of 8 ways in which modern admiralty procedure differs from procedure in other federal court cases

1. Rule 14(c) describes distinctive form of impleader (3rd party practice) 

2. Rule 38(e) states “that “These rules shall not be construed to create a right to trial by jury of these issues in admiralty or maritime claim within the meaning of Rule 9(h)

3. Rule 82 – provides that “an admiralty or maritime claim within the meaning of rule 9h is not subject to the venue requirements that govern other actions

4. 28 usc 1229(a)(3) preserves a somewhat broader right to interlocutory appeal in admiralty cases.

a. The supplemental rules A-F of the FRCP include detailed procedures to be followed in distinctive types of admiralty proceedings:

5. Including; actions in rem

6. action in which personal jurisdiction is acquired through a distinctive process of attachment and/or garnishment of the (’s property

7. possessory, petitory, and partition actions, and

8. shipowners’ petitions for limitation of liability

D. Right to a jury trial can sometimes be achieved in an admiralty claim by:

1. Filing on the diversity side of US dist. Ct. or in state court

2. The right to jury trial in hybrid cases –Where a ( or 3rd party ( may have a right to jury trial even though the case was originially filed in admiralty
***exam not going to have which situation is jury trial and which is not***

II. Sphere Drake Insurance PLC v. J. Shree Corp. (SDNY 1999) - 

A. Facts:

1. Diamond merchant in NY approached London market seeking insurance to cover ocean shipping of “rough gemstones”

2.  had insurance on gems shipped from hong Kong to Sri Lanka and gems disappeared during voyage

3. submitted claim for $4,996,211.20 and denied by ins. Company

B. Issue: Whether a ( in admiralty case is entitled to a jury trial of the (’s compulsory counterclaims –which counterclaims are premised upon non-admiralty (here, diversity of citizenship) jurisdictional grounds

1. Court said there is a split of opinion

2. But Neil said that maybe in some cases it may not matter b/c 

3. One way or the other probably going to get a jury and trial and the outcome of the jury trial will bind all claims regardless of whether that claim (admiralty) was submitted to the jury
C. Outcome:???

1. Notes

2. Note 4 -  a π who seeks to join admiralty and saving-clause claims has a much weaker argument for jury trial., but

G. – 9. – Service of Process (and personal jurisdiction)

III. Neil – There must be statutory or rule basis for the court asserting jurisdiction, but FRCP 4(k) permits resort to state statutes such as long arm for jurisdictional basis in a fed. case.

A. Also see that there can be PJ in the US Dist. Ct. where there could not constitutionally be any, jurisdiction in a state court b/c federal courts look at the question of whether due process of law is violated by asserting jurisdiction by reference to the D’s activities anywhere in the US, not just in a particular State
IV. United Rope Distributors, Inc. v. SeaTriumph Marine Corp. (7th cir. App. 1991) = same kind of thing as Int. Shoe
A. Facts

1. United Ropes Distributor, a MN corp., bought 300,000 bales of baler twine in Brazil

2. United approached a NY shipping broker which booked passage from a NY corporation Kimberly Line

3. Kimberly chartered a ship from Copenship (a Danish corp.) and they inturn chartered MV. Katia , a Liberian vessel, from Seatriumph Marine,  a Liberian corp. with principle place of business in Greece

a. Seatriumph had financed the purchase of the Katia with a loan from NY bank

4. ship sunk off of Nov Scotia

5. United rope filed in the US district court for the Western Dist. Of Wisconsin

6. Wiscon. Long arm statute said that establishes jurisdiction when the claim “arises out of a promise, made anywhere to the ( or to some 3rd party for the (’s benefit, but ( to deliver within this state goods, documents of title, or other things of value.”

B. rule 4 (k)(1)(a) – authorizes the exercise of “jurisdiction over the person of a ( who could be subjected to the jurisdiction of a court of general jurisdiction in the state in which the dist. Court is located.” 

1. A ( who takes this route to establishing PJ will have to show

a. That the terms of a state statute or rule of ct authorize the exercise of jurisdiction and

b. That the ( has sufficient contacts with the state to meet the requirements of due process 

C. Rule 4(k)(2) – on its face is more liberal in one respect than the view of former 4(e) and restrictive in another

D. rule 4(e) – would have authorized a ( to establish PJ by showing that 

1. the asserted arose under federal law

2. the ( had sufficient contacts with the nation as a whole  to meet the reqs. of due process; and 

3. ther terms of a state statute or rule of court authorized jurisdiction

4. Rule 4(k)(2) eliminates the necessity of the state law showing but requires instead a potentially difficult showing that the ( is not amenable to PJ in any state
V. Nissho Iwai Corp. v. M/V Star Sapphire (SD of Texas, 1995)

A. Rare for a Rule 4(k) case where it was used and successful

B. Have general jurisdiction b/c the (’s aggregate contacts with the US are sufficient

VI. Background of maritime attachment***

A. Issue if didn’t think the ( was in the jurisdiction and then find out after have filed for pre-trial attachment that could establish in personam PJ then in trouble

VII. Blueye Navigation, inc. v. oltenia navigation, Inc. (SDNY 1995) – Rule B maritime attachment

A. Main point(Neil): - Key requirement for a maritime attachment (a supplemental procedure in an in personam case) in admiralty is that the ( not be present in the District when the case is filed and service made and the (’s property is attached.
1. so basically not going to attach if ( in jurisd.

B. *Key req. for in rem jurisdiction (exam) – is that the thing being sued in rem MUST be present in the Dist. And subject to service of a warrant of arrest upon it

C. Reasoning

1. In this case, although the ( alleged that property of one or more (s is now, or will be soon within this district, Ps have not been able to locate any of (’s property within the SD of NY or indeed within the state of NY

2. ( argues that new statute will require significantly greater identification procedure in bank wire transfer systems and will enable πs to ID and attach D’s assests in the future

3. To continue this action on the basis of Rule B attachment on the mere speculation that πs might be able to locate (’s property sometime in 1996 would be innappropriate

D. Notes

1. missed

2. Note 4 pg. 119 – one potentially significant limitation on Rule B has not amounted to much (Shaffer v. Heitner)

E. Article Neil wrote – he handed out

Ch. 1 – H. The sources of the Substantive Law Applied in Admiralty and Maritime Cases
General

VIII. H.- 1. The Lesser difficulty: maritime authority of Congress

A. Plainly enough, a valid Act of Congress that speaks clearly to the issue in litigation must control

1. The word “valid” – has brought up some separation of powers issues as SC has occasionally found federal maritime legislation to be unconstitutional

B. the Accepted view today, traceable to Butler v. Boston SS Co. (1889) and in re Garnett (1891), is that Congress gets its admiralty and maritme authority from Article III §2 by way of the Necessary and Proper Clause

C. Neil – A forum court, state or federal, is free to follow its own procedural steps, but normally bound to apply admiralty’s “substantive” law in an admiralty and maritime case

Ch. 1 H. – 2. The greater difficulty: nonstatutory federal maritime law vs. state law (case/judge made)

IX. Ballard Shipping Co. v. Beach Shellfish (1st Cir. 1994) Exception to must apply fed. substantive law

A. Facts:

1. Basic facts not disputed that an oil tanker owned by Ballard Shipping ran aground in Narragansett Bay spilling oil and closing shellfish beds during height of season

2. ( wants admiralty law b/c no recovery for purely economic losses, need physical injury to property or person

a. shellfish not considered their property

3. ( also files seeking protection of the Limitation of Liability

4. ( invokes a state law that allows

B. “Reverse Erie Doctrine” – pg. 135 Neil said note this
1. if admiralty law controls (an admiralty case) and filed in state court, federal admiralty law controls unless it is not substantive

C. Reasoning:

1. Jensen case, was by its own terms something less than a rule of automatic and mechanical preemption and after Jensen the SC upheld state laws in several other maritime related cases

2. Big one R4 really – Congress had recently enacted the Oil Pollution Act of 1990 which almost certainly allowed for recovery of purely economic damages

D.  holding; the Rhode Island’s decision to depart from Robins does not materially prejudice a rule that originated in or is exclusive to general maritime law

E. Notes-

1. Note 3 – in US v. Locke
a. The unanimous Court struck down statutes regulating oil tanker operations that were enacted by the State of WA in response to Exxon Valdez

b. The Court indicated that OPA leave room for “state laws which, rather than imposing substantive regulation of a vessel’s primary conduct, establish liability rules and financial requirements relating to oil spills, but that  - 

i. subject to very narrow exceptions – only the federal govt. may regulate the ‘design, construction, alteration, repair, maintenance, operation, equipping, personnel qualifications, and manning of a tanker vessel

X. Kossick v. United Fruit (USSC 1961) – use state or federal law question = Normally, where there is an admiralty rule of substantive law which conflicts with state law on the subject, the admiralty rule pre-empts state law.
A. Reasoning:

1. Hard to deny the maritime nature of K

2. Final reasoning is that since the effect of the application of NY law here would be to invalidate the K, this case can hardly be analogized to cases such as Just v. Chambers, where state law had the effect of supplementing the remedies available in admiralty for the vindication of maritime rights

B. Notes

Monday, October 3, 2005

Major development in news– Uncle John asks about Lake George capsize and limitational liability in admiralty

1. are they navigable waters? – probably?

Ch. 2 – Personal injury, Death, and Tortious harm to property

I. Ch. 2 – A. - Basic Maritime Tort Law – in general

A. Some situations that definitely are governed by this specialized body of law

1. Collisions between vessels

2. Injury and wrongful death

B. Will see that who is injured and who is blamed plays a big role on what law applies

C. Neil = standard of liability is failure to use reasonable care to avoid harm to another

D. admiralty law endorses comparative fault not total bar if more than 50% at fault
E. See east River case – if product damages only itself and only economic damages = no recovery

II. Kermarec v. Compagnie General Transatlantique (USSC 1959) – Neil = standard of liability is failure to use “reasonable care” to avoid harm to another

A. Facts

1. A “gratuitous licensee” – a visitor to a ship seeing someone on it with permission of the owner of the ship, but no paying on other side

2. Is injured leaving the ship by way of gang plank

B. Issue: is whether admiralty recognizes the same distinctions between an invitee and a licensee as does the common law?

C. Rule: In maritime law there is no distinction between a licensee or invitee so the duty of care owed is to exercise reasonable care towards those lawfully aboard a vessel who are not members of the crew

D. Hold: that the owner of a ship in navigable wates owes to all who are on board for purposes not inimial to his legitimate interests the duty of exercising reasonable care under the circumstances of each case

1. Note this ***So not owed that duty to anyone stowed away or there to injure someone etc.

E. admiralty law endorses comparative fault not total bar if more than 50% at fault - General admiralty law and NY law differ in that difference between pure and comparative fault

1. So if in state court there would have been a different result

III. Comparative Negligence = Brotherhood shipping Co. v. St. Paul Fire and Marine Ins. Co. (7th Cir. App. 1993) – products liability and contract law and warranties

A. Facts:
1. Turbines were designed badly for a series of ships, but in the ship in this case those had been fixed, but the turbine was installed backwards which caused it damage when used

B. Reasoning

1. In the traditional property damage cases the defective product damages other property.  In this case there was no damage to “other” property

a. When a product injures only itself the reasons for imposing a tort duty are weak and those for leaving the party to its contractual remedies are strong

2. Admiralty says no damages for purely economic loss rule and in this case

3. 3 views but court only buys into majority rule

4. when a product injures itself, the commercial use stands to lose the value of the product, but these losses can be insured against

5. Policy- increased cost to the public that would result from holding a manfacturer liable in tort for injury to the product itself is not justified

6. Contract Law - A claim of non-working product can be brought as a breach of warranty action = other remedies available

C. notes 

1. 5 ptd. Out

2.  note 2 – if a tort occurs on the high seas involving a vessel – the “maritime Nexus” is satisfied ix post facto
3. note 4 – most courts have held that this rule applies against consumer (s as well

IV. East River Steamship corp. v. Transamerica Delaval (USSC 1986) – defective product purchased in commercial transaction malfunctions and causes Injury to product only causing purely economic damages

A. (Neil) Maritime law adopts products liability law similar to that in most states, but 
1. where the defect in manufacturing or negligence of the manufacturer results in damage only to the defective product itself, as opposed to “other” property of the buyer or a third party, and 

2. pure economic loss (typically loss of use in the period needed to repair the product), there is NO RECOVERY

B. a breach of warranty claim for defects in a vessel’s construction or sale, however, would be a non-maritime K claim, governed by state law, not adm. Law.

Ch. 2 – B. Injuries to Seamen

V. General

A. Basically, an injured seamen (important to know if really is a seamen) injured in the service of the ship has 3 remedies (a right to recover for):

1. Maintenance and Cure (living expenses and cure) – a judicially created from of no-fault compensation requiring that a showing only that the injury or illness occurred or manifested itself while the seaman was “in the service of the ship,” 

a. But extending only to the point at which the seaman reaches “maximum cure” – as good as he is going to get 

2. A right to recover damages under the Jone’s Act for injury resulting from employer’s negligence, with the concepts of negligence and proximate cause liberally interpreted in favor of seaman; and 

a. Must prove these to recover under JA
3. A right to recover damages for “unseaworthiness of a vessel” if prove – 

a. which does not require negligence, but only a showing that the vessel owner or operator (which might not be seaman’s employer) failed to supply a vessel reasonably fit for its intended service 

b. defect can be in equipment, personnel, or operating procedures

??**wages until the end of the voyage (questions on this sometime when does a voyage end) + 

B. “Wards of admiralty” – key phrase brought up how seamen can’t really take care of themselves, they are not paid well etc.

C. initial Public Policy under this scheme is that should provide for basic maintenance and cure so as to attract seamen to the industry (important industry to US)

1. by this the merchant/owners derive an ultimate benefit as well

D. this law applies to US seamen on US flagged vessels, which there are now few

1. so although it once was a very important body of law, it is more limited in its application now

VI. Chelentis v. Luckenbach Steamship co. (USSC 1918) – 

VII. Warren v. US (USSC, 1951) – onshore activity, but owe maintenance and cure
A. Facts:

1. Crewmen on liberty in Naples and has some wine (not enough to be drunk)

2. At a dancehall and looks over an open balcony and reaches to hold onto iron rail and although it appears it is attached to building is not and he falls and is injured

B. shipowner’s argument

1. second paragraph of statute says that exception for 

a. injury incurred otherwise than in the service of the ship;

b. injury or sickness due to the willful act, default, or misbehavior of the sick, injured, or deceased person

2. along the lines of (b) is that the ( had been drinking

C. Holding: shipowner owes maintenance and cure

D.  Reasoning

1. the standard prescribed is not negligence, but willful misbehavior.  In maritime law is has long been held that while fault will forfeit right to maintenance and cure, it must be “some positively vicious conduct-such as gross negligence or willful disobedience of orders:

a. there are exceptions for intoxication, prior condition, drugs, VD

b. but here that does not apply and , although negligent, hard to find the element of willfulness or equivalent

2. have held that duty extends while sailor on liberty returning to or leaving ship

3. if leeway is to be given it should be in the sailor’s favor

E. 3 dissenters (2 arguments)

1. I wouldn’t extend maintenance to any shoreside activity not really directly related to ship business

2. 2nd view – thinks that the sailor’s activity was a direct indescretion

F. Keep in mind that in general a maritime tort, in order to be a maritime tort, needs to happen on navigable waters, but there are exceptions

1. Reagan did away with US Public Health Service that serviced seaman

2. In addition to drugs and VD that are exceptions to maintenance and recovery, AIDS now an issue

VIII. Parts we did not read

A. missed

IX. Ch. 2 – B – 2 – Maintenance and Cure

A. Maintenance Rates

1. A daily living expense allowance while laid up

2. Is meant to pay for the cost of food and lodging comparable in quality to what the seaman would have had on ship

3. Union agreements have dictated a lot of these now as opposed to judge made

B. Damages for failure to provide maintenance and Cure

1. An employer who erroneously, but without negligence or other fault fails to furnish maintenance or cure that a court ultimately determines was due will be held liable for only the unpaid benefits
2. Can recover damages if the employer is negligent in withholding the maintenance and cure – will include any compensatory damages

3. If more blameworthy then the possibility of punitive damages

C. Wages

1. The right to the wages a seaman would have earned if he had been able to complete the contractual terms of employment, usually to work until the end of the voyage

2. When does a voyage end is a big question!

D. Negligence Remedy provided by the Jones Act – pg. 208-209
1. Was enacted in 1920 to overrule the portion of the Osceola holding that Seamen have not cause of action for injuries resulting from the negligence of their employers

2. Note O’Neil says impt.- note 2 - missed, but said important point 

3. Jones act only for seaman against employer

X. Didn’t read Ferguson, but did assign notes  1- 3 pgs. 215-216– main idea is:

A. “Under the statute the test of a jury case is simply whether the proofs justify with reason the conclusion that employer negligence played any part, even the slightest, in producing the injury or death for which damages are sought.”

B. Tort law under FELA/Jones Act is much more liberal than in common law in regards to standard of proof

C. FELA/Jones Act decisions have been more liberal in their approach to vicarious liability issues as well
1. A taxi driver that ship sends its crew with is a case in which ship can be liable

2. In De Centeno v. Gulf Fleet Crews, Inc. – held that a shipowner is vicariously responsible for the negligence of a (shorebased) physician it chooses to treat its seaman”

XI. Kernan v. American Dredging Co. (USSC, 1958) = statutory negligence now applied to maritime law through Jones Act, but doesn’t have to be the type of injury statute meant to prevent

A. Facts:

1. Scow on Schuylkill river had a kerosene lantern 3 feet above rive rand vapors from river caught fire and killed seaman

2. A coast guard Guard regulation said had to have lantern 8 feet above surface

B. Reasoning:

1. The limiting approach. has long been discarded from the FELA.  Instead the theory of the FELA is that where the employer’s conduct falls short of the high standard required of him by this Act, and his fault, in whole or in part, causes injury, liability ensues

XII. Mitchell v. Trawler Racer, Inc. (ussc 1960) = Unseaworthiness and concepts of negligence
A. After working that morning with his fellow crew members in unloading the fish Mitchell was leaving ship and was injured when his foot slipped off the rail as he grasped the ladder

1. There was fish slime all over the place on ship

B. Seaworthy is a “condition”

1. ***Requires unsafe conditions –main phrase =  “in some respect, the vessel is not fit for its intended service”
a. Could be b/c of: “deficiencies in appurtenances, equipment, gear, personnel, or operational methods.” 

C. Issue: Whether with respect to so-called “transitory” unseaworthiness the shipowner’s liability is limited by concepts of common-law negligence?

1. So a very short time (in this case for an hour or several hours)

2. The shorter the time the better chance the ( has of arguing not unseaworthy etc

D. Reasoning:

1. The decisions of the Court have undeviatingly reflected an understanding that the owner’s duty to furnish a seaworthy ship is absolute and completely independent of his duty under the Jones Act to exercise reasonable care

E. Main point - only need to show that is was an unsafe condition and was there for some period of time (not very long necessarily) and a proximate cause of the sailor’s injury

1. Doesn’t matter who made it so anymore I think?

XIII. Usner v. Luckenbach Overseas corp. (USSC, 1971) = unseaworthiness when one negligent action of a longshoreman against another longshoremen and equipment fine = not liability of ship owner/operator
A. Facts

1. Winch operator (longshoremen) didn’t lower winch enough and then lowered to far too fast and struck a fellow worker and caused injuries

B. Appellate court - idea of “instant unseaworthiness” resulting from operational negligence is not a basis for recovery by an injured longshoreman

C. Holding: affirmed

D. Reasoning:

1. A vessels’ condition of unseaworthiness might arise from any number of circumstances (see list above)..The method of loading her cargo, or the manner of its stowage, might be improper.  For any of these reasons, or others, a vessel might not be reasonably fit for her intended service. BUT in this case

a. The (’s injuries was not the condition of the ship, her appurtenances, her cargo or her crew, but the isolated personal negligent act of the (’s own fellow longshoreman

2. would not make sense to hold the shipowner liable for a third party’s single and wholly unforeseeable act of negligence

Monday, October 10, 2005

Ch, 2 - ? – 5. Seaman Status

XIV. General - Seaman status has been hotly contested in many cases
A. In Wilander case the USSC said that time to get rid of  “aid in navigation language”

1. **so they believe that (Offshore co. v. Robinson) requirement that an employee’s duties must “contribute” to the function of the vessel or to the accomplishment of its mission” captures well an important requirement of seaman status.  It is not necessary that a seaman aid in navigation or contribute to the transportation of the vessel, but a seaman must be doing the ship’s work.”
B. Chandris – is a person a seaman at the time of his or her injury when the employee sometimes performs seaman’s work and sometimes doesn’t?
1. USSC added a second requirement to Wilander = the ( must have some connection to the vessel in navigation that is substantial both in duration and nature
2. “Substantial” meaning at least 30% as a starting point
C. ****USSC said the requirements to be a “seaman”, 2 basic elements****

1. An employee’s duties must contribute to the function of the vessel or to the accomplishment of its mission = Wilander case requirement

2. 2nd (Chandris) a seaman must have a connection to the vessel or identifiable group of vessels in navigation that is substantial in terms of both its duration and its nature
3. court said both of these should be “substantial in nature” - in order to be a seaman, as a starting point, person needs to spend at least 30% of his time in the service of a vessel(s) in navigation in order to be “substantial” in nature and qualify for the Jones Act
4. factors – nature of the vessel and the employee’s precise relation to it
D. If a jury case is brought under diversity of citizenship or fed. question jurisd., or in state court; jury is often called upon to determine whether a P a seaman
1. Under correct instructions of law by the court (seaman is a mixed question of law and fact)

E. Jones Act and LHWCA are mutally exclusive

1. LHWCA provides relief for land based maritime workers (longshoremen and Harbor workers) and excludes coverage for member of a crew of a vessel

2. Jones Act is restricted to “a master or member of a crew of any vessel”

F. Rules out certain groups

1. Passengers

2. Land based workers being transported

G. Reasons/Issues

1. It makes a difference b/c will determine whether covered by Jones Act or LHWCA

2. ?

XV. Chandris, Inc. v. Latsis (USSC 1995) – whether a person is a seaman at the time of injury when the person sometimes performs seaman’s work
A. Facts:

1. Antonios Latsis was employed by Chandris as a salaried superintendent engineer – responsible for maintaining and updating the electronic communications equip. on Chandris’ fleet of vessels

a. So land based, but went to sea often

2. Dr. of ship saw Latsis for eye problem and said may have detached retina, but failed to follow procedure and direct Latsis to go to a specialist right away

3. He went on cruise to Germany and spent time “with” ship while ship in dock for 6 months getting overhauled

B. ****USSC said the requirements to be a “seaman”, 2 basic elements****

1. An employee’s duties must contribute to the function of the vessel or to the accomplishment of its mission = Wilander case requirement are:

2. 2nd a seaman must have a connection to the vessel or identifiable group of vessels in navigation that is substantial in terms of both its duration and its nature
3. court said both of these should be “substantial in nature” - in order to be a seaman, as a starting point, person needs to spend at least 30% of his time in the service of a vessel(s) in navigation in order to be “substantial” in nature and qualify for the Jones Act
4. factors – nature of the vessel and the employee’s precise relation to it

C. Reasoning – “mixed question of law and fact” idea
1. The fundamental purpose of the substantial connection requirement above is to give full effect to the remedial scheme created by Congress and to separate the sea-based maritime employees who are entitled to the Jones Act protection from those land-based workers who have only a transitory or sporadic connection to a vessel in navigation, and therefore whose employment does not regularly expose them to the “perils of the sea”

D. 2nd Issue – Whether the Dist. Court erred in instructing the jurors, “in determining whether Latsis performed a substantial part of his work on the vessel, they could not consider the period of time the Galileo was in drydock in Germany

1. They did err, they should have been able to consider this

2. Idea of the “voyage test” or standard -  

E. Notes

1. Note 3 – The “Vessel in navigation” requirement excludes from Jones Act coverage workers assigned to vessels on nonnavigable water

a. Think coure de lane lake example

2. note 4 pg. 256 – keep in mind that there are some classes of workers have not been considered to be seaman b/c didn’t serve vessel’s mission etc. = but these are minority cases (like  a cook on a quarter boat, cocktail waitress on a floating casino)

a. can’t quite be squared with the majority of jurisprudence

XVI. Stewart v. Dutra Construction Company (USSC, 2005) – definition of vessel determines whether a worker a seaman in this case

A. Facts:

1. Company owned the world’s largest dredge – bucket removed silt from the ocean floor and dumped sediment onto one of 2 scows that floated alongside the dredge

2. Although the dredge had some characteristics of common to seagoing vessels, the dredge had only limited means of self propulsion
3. Dredge is not self propelled but is capable of moving itself through manipulating its anchors and cables
4. Steward was a marine engineer who maintained the dredge’s mechanical systems during this harbor project

5. He was injured as a result of a collision between the dredge and a scow

6. Stewart files both under Jones Act and LHWCA

B. Dist. Ct. granted SJ for company on Jones Act and appeals affirmed saying dredge not a vessel

1. On remand the Dist. Ct. granted SJ to company on LHWCA claim and appeals affirmed noting that dredge was indeed a vessel, but the company’s alleged negligence had been committed in its capacity as an employer and not as the vessel’s owner

2. USSC reverses and remands

C. Reasoning

1. LHWCA has an exception exempting seaman

2. The term vessel was defined throughout the LHWCA provision that excepted  from LHWCA coverage a member of a crew of any vessel and (b) deciding whether the dredge in question was a “vessel” within the LHWCA’s use of the term

3. The term vessel was defined as “vessel” included every description of watercraft or other artificial contrivance used, or capable of being used as a means of transportation on water (meaning transportation of either people or personal property)

a. So for seaman status this is the definition of a “vessel”

4. §3 says a dredge is a ‘vessel”, for dredges served a waterborne transportation function

5. **(a) the dredge was not only “capable of being used” to transport equipment and workers over water, but also was actually used to transport those things during the harbor construction project and (b) at the time of the engineers injury, the dredge 

i. was only temporarily stationary

ii. was capable of moving itself –and- had not been rendered practically incapable of maritime transport; and (think the mothball concept Neil brought up)

iii. was thus engaged in maritime transportation

D. on remand need to assess whether 

1. An employee’s duties contributed to the function of the vessel or to the accomplishment of its mission = Wilander case requirement are:

2. 2nd a seaman must have a connection to the vessel or identifiable group of vessels in navigation that is substantial in terms of both its duration and its nature
E. on remand was found to be a vessel and a seaman

XVII. notes on pg. 259 (fill this in)***

A. the main difficult questions in seaman status jurisprudence are these

1. Was the apparatus or structure?????

Ch. 2 – C. the Longshore and Harbor Workers’ Compensation Act

XVIII. The Longshore and Harbor Workers’ Compensation Act (LHWCA)
A.  §902 Status-“Employee” (1972 Amend. added a status requirement (maritme employment) for coverage) means any person engaged in “maritime employment,” including any longshoreman or other person engaged in longshoring operations, and any harbor-worker including ship repairman, shipbuilder, and ship-breaker, but excludes (a list = see supp. Pg. 15)
1. those building, repairing, or dismantling a recreational vessel under 65 feet in length 

2. sub B is controversial b/c basically excludes workers on casino boats & the like

B. §903 Situs - Coverage – expanded the pre 1972 situs req. for coverage from navigable waters to “navigable waters and adjoining piers, docks, drydocks, terminals, railway loading, etc. (supp. Pg. 16) (some splits on what areas covered)

C. §905 Exclusiveness of Remedy and Third party liability
1. like workers comp., as a trade off the employer is insulated from fault liability

2. but longshoremen can sue 3rd party where on the job injury was caused by 3rd party and non-employer

a. but can’t bring against vessel owner as a 3rd party

b. must pay back any money the employer paid out if collect from 3rd party

D. Neil noted that since 1970s Longshoremen couldn’t bring a claim of unseaworthiness

E. May be some overlap between the LS Act and the state worker’s comp. acts as to workmen injured on adjoining piers

1. If so, then workers can choose to pursue either (usually LSA benefits are better, but not always)
F. Perini case type exception – worker didn’t meet status req. b/c a bridge construction worker on boat, but still qualified for LSA
1. b/c this type of woker was covered before 1972 amend. and Congress didn’t mean to narrow coverage
G. Often question about whether a particular worker is covered by the LSA, a seaman, or neither.  
1. Where this happens, the worker often files and accepts the employer’s temporary payment of comp. benefits under the LSA (until there is a formal administrative award of comp.), while suing under the Jones Act as a seaman if there are grounds for doing so, and 
2. pays back the comp from the damage recovery in the lawsuit, if it is greater than the comp. benefits received.
XIX. Sun Ship Inc. v. PA (USSC, 1980) – can apply state worker’s comp in case governed by LHWCA = coexistent or overlap

A. Issue: may a state apply its workers’ compensation scheme to land-based injuries that fall within the coverage of LWHCA as amended in 1972? = YES

B. Reasoning

1. Given that the pre-1972 ran concurrently with state remedies in the “maritime but local” zone, if follows that the post-1972 expansion of the Act landward would be concurrent as well

2. Anyone who was eligible before the 1972 amend. would be eligible

C. Notes on pg. 264

1. note 2

2. note 4 – what if a nonseaman is injured within the admiralty and maritime jurisdiction is excluded from LHWCA covered by one of the specific exceptions?  Is he confined to remedies allowed by state workers’ compensation law?

a. The circuits are divided

XX. Northeast Marine Terminal Co. v. Caputo (USSC, 1977)

A. Facts

1. Blundo had been employed for 5 years as a “checker” and worked both on ships and off ships

2. The container Blundo was checking had been taken off a vessel at another pier facility outside of Brooklyn and brought overland unopened by an independent trucking company to the 21st St. Pier

3. Blundo was injured as he was marking the cargo stripped from the container, when he slipped on some ice on the pier

4. Caputo was a member of a regular longshoring gang and on the day injured was hired as a terminal laborer”

B. Reasoning

1. The language of the 1972 amendments is broad and suggests that we should take an expansive view of the extended coverage

2. Congress’ intent to adapt the LHWCA to modern cargo-handling techniques clearly indicates that these tasks, heretofore done on board ship, are included in the category of  “longshoring operations”

C. Notes

1. Note 3 very important – a construction worker injured on a cargo barge used to build sewage treatment plant extending over the Hudson River

a. The USSC said that when a worker is injured on the actual navigable waters in the course of his employment on those waters, he satisfies the status requirement in §2(3)

b. Even if he was doing the same job on land he wouldn’t be

c. Before 1972 elements could qualify just with situs and now need situs and status, but Congress not wanting to narrow coverage

2. Note 4 –Are the specified categories in §903(3)  meant to exhaust the meaning of the term “harbor workers”, or are they merely illustrative listing?

a. A split – Note this on EXAM

3. Note 5 – 

4. Note 6 – sometimes an employer may want to assert the LHWCA coverage in an effort to avoid exposure to tort liability

a. FELA and railroad workers dealing with cargo at piers

b. FELA has no exception to tort liability like LHWCA

c. Cts. have held that if LHWCA applies then FELA does not

Monday, October 17, 2005

Ch. 2 – E. Wrongful Death and Survival Actions

XXI. Wrongful Death and Survival Actions

A. 2 types of fatal –injury litigation

1. wrongful death actions – are generally intended to compensate a decedent’s dependents for certain losses that they have suffered as a result of the decedent’s wrongful death

2. survival actions – allow an action that the decedent had at his death to survive and become an asset of his estate

B. as a seaman can sue for unseaworthiness under the Jones Act, but limits

C. (Neil sheets) Until Moragne – the only wrongful death recovery under maritime law was under the Death on the High Seas Act for anyone killed on the high seas or under the Jones Act for seaman killed anywhere (with claims against the employer)

1. If those acts did not apply, a claim of wrongful death could be brought only under a state statute

2. Moragne created a general maritime law action for wrongful death, but left details such as measure of damages, definition of decedent’s beneficiaries, etc. to future litigation, while the court in Gaudet

D. Gaudet held that the loss of society damages, and not just economic loss, are recoverable in a Moragne-type wrongful death claim under general maritime law

E. But Higginbotham, Tallentire and Miles v. Apex cases engaged in a trend restricting recovery under the DOHSA and under the Jones Act to Pecuniary loss, ruling out any recovery for loss of society, = apparently looking for uniformity in all remedies for m/t wrongful death

F. Supreme court seemed to reverse in yamaha v. Calhoun (1996) – by allowing recovery for wrongful death of at least non-seafarer/worker decedents on navigable waters to be claimed under state law “remedies”, including loss of society damages if state law provides for it.

G. Congress amended DOHSA in 2000 concerning airline crashes – 

1. Specifically allowed recovery of non-economic damages for death of people killed in such crashes more than 12 nautical miles from any shore of the US and; (but not punative)

2. Allowed wrongful death claims under state law for people killed in commercial airline crashes within 12 nautical miles from any US shore

H. DOHSA does not apply within 3 state water nautical miles, but does on 3-12 nautical miles

XXII. Moragne v. States Marine Lines, Inc. (USSC, 1970)

A. Issue : whether the Harrisburg, in which this court held in 1886 that maritime law does not afford a cause of action for wrongful death, should any longer be regarded as acceptable law? =  NO, over rule it

B. In past English law and what was followed in this country that if injured a seaman on a high seas then can recover damages, but if kill then no cause of action here

C. In 1920 Jones Act and Death on the High Seas Act then say there is an action

1. But this doesn’t cover people on the shore front/docks or terminals thus an issue

D. 1972 amendments to ??? implead the stevedore

E. Facts:

1. A longshoreman, was killed while working aboard the vessel Palmetto State in navigable waters within the State of Florida

2. Peitioner, his widow and respresentative of estate, brought suit in a state court against respondent, States Marine, the owner of the of vessel, to recover damages for wrongful death and for pain and suffering experienced by decedent prior to his death

3. Claims were predicated on both negligence and the unseaworthiness of the vessel

4. Florida law doesn’t allow recovery for unseaworthiness

F. If don’t fit under Jones act as a seaman or death on the high seas act now do have a remedy – judge made in this case

G. Reasoning:

1. Old rule not allowing is outdated and never existed in the US anyway

2. Legislatures have acted in most states – every State has enacted a wrongful death statute and these numerous and broadly applicable statutes, taken as a whole, make it clear there is no present public policy against allowing recovery for wrongful death

3. *If denied right of wrongful death action would create 3 anomolies pg. 294

a. identical conduct violating federal law produces liability if the victim is merely injured, but frequently not if he is killed

b. identical breaches of the duty to provide a seaworthy vessel, resulting in death, produce liability outside the 3 mile limit, but not within the territorial waters of a State whose local statutes excludes unseaworthiness claims

c. Strangest anomaly, is that a true seaman, covered by the Jones’ Act I provided no remedy for death caused by unseaworthiness within territorial waters, while longshoreman, to whom the duty of seaworthiness was extended only b/c he performs work traditionally done by seamen, does have such a remedy when allowed by a state statute

H. Hold: that the Death on the High Seas Act was not intended to preclude the availability of a remedy for wrongful death under general maritime law in situations not covered by the Act

1. b/c the refusal of maritime law to provide such a remedy appears to be jurisprudentially unsound and to have produced serious confusion and hardship

I. they overrule The Harrisburg and hold that an action lies under general maritime law for feath caused by violation of maritime duties

J. Notes

1. In Land Services v. Gaudet (1974) – court decided that the widow of a longshoreman killed in territorial waters by the unseaworthiness of (’s vessel could recover for loss of support, services, society even though the longshoreman had recovered damages for the ultimately fatal injury during his lifetime

a. Court did state that in order to prevent double recovery the widow could not recover for loss of support to the extent that the longshoreman had recovered for the loss of future wages

XXIII. Miles v. Apex marine Corp. (USSC, 1990)

A. Issue: whether the parent of a seaman who died from injuries incurred aboard respondent’s vessel may recover under general maritime law for loss of society, and whether a claim for the seaman’s lost future earnings survives his death?

B. Reasoning:

C. said that in DOHSA, Congress, limits recoverable damages in wrongful death suits to Pecuniary” loss sustained by the persons for whose benefit the suit is brought so forecloses recovery for non-pecuniary loss, such as loss of society, in a general maritime action

D. Didn’t say it outright overruled Gaudet, but left very little for it

E. Hold No recovery for loss of society in Jones Act wrongful death action and no recovery for loss of society in a general maritime action for the wrongful death of a Jones Act seaman

F. Hold that income that decedent would have earned but for the death is not recoverable

1. b/c income in a survival suit will, in many instances, be duplicative of recovery by dependent for loss of support in a wrongful death action

G. final holding: We hold that there is a general maritime cause of action for the wrongful death of a seaman, but that damages recoverable in such an action do not include loss of society.  We also hold that a general maritime survival action cannot include recovery for decedent’s lost future earnings

XXIV. Yamaha Motor corp. v. Calhoun (USSC, 1996) – shift back for “nonseafarers” – can apply state law/remedies
A. Issue: Does the federal maritime claim for wrongful death recognized in Moragne supply the exclusive remedy in cases involving the deaths of “nonseafarers” in territorial waters? = NO

1. First time introduces “nonseafarers”

B. Hold that state remedies remain applicable in such cases and  have not been displaced by the federal maritime wrongful death action recognized in Moragne

C. State regs must be consistent with federal maritime policies and principles

D. Notes

1. ?????

XXV. DOHSA in supplement and Notes on pg. 313-314

A. Note 4 - The current view is that DOHSA applies to any death resulting from injuries on the high seas even if the underlying tort is nonmaritime

B. Note 6 – By its terms DOHSA applies “whenever the death of a person shall be caused by the wrongful act, neglect or default occurring on the high seas beyond a marine league from the shore of any state = 3 nm, 

1. Conversely - it also applies when wrongful conduct occurring ashore brings about a fatal accident at sea, even though the eventual death occurs ashore

C. Note 7 - 

D. note 8 – DOHSA has been applicable to fatalities within the territorial waters of a foreign state
E. Act itself (see the supplement)

1. Remember when 

F. Overview – Run through  *****exam**********

1. What is the status of the decedent?

a. a seaman

b. a longshoreman

c. nonseafarer

2. What was the place of death?

a. high seas

b. coastal waters (<3nm)

c. inland waters

d. ?

3. Was it a commercial aviation accident on the High Seas Act?

4. Does maritime law, for the status of the person at hand, afford noneconomic/loss of society damages?

Chapter 10 – Limitation of Liability

I. General – as a whole the body of law is fairly chaotic

A. 2 areas of disagreement among US courts that are not implicated in the cases and notes that follow should be briefly identified here

1. scattered authority for the proposition that owners of pleasure craft are not entitled to the benefits of the Act

2. a “charterer” can also take advantage of this L. of Liab.

3. get this????

B. “concursus” injunction– once LOL filed all other claims drop away usually

C. (Neil) Generally see that basically affords a vessel owner or a bareboat charterer the right to limit its liability for tort claims to the value of the vessel and her pending freight at the ‘end of the voyage’if the owner can show that the loss occurred without its “privity of knowledge”

1. the “end” is when a vessel sinks or otherwise become unable to continue the intended voyage

D. 1936 amend. created a minimum fund of $420 per vessel ton for loss of life and personal injury claims pertaining to “sea-going vessels” as defined in the statute

E. Owner normally petitions for LOL in US Dist. Ct. on the admiralty side (one of the exclusive areas of US adm. Jurisd.)

1. Must file within 6 months after notice of claim (SOL)

F. Privity of knowledge = of a corporate owner of a vessel (cases) basically say that must be some kind of shoreside, managerial level of participation in the fault leading to the loss

1. Knowledge and participation of the master or other operating personnel is normally not enough to make it privity and thus knowledge of the vessel owner.

2. “privity of knowledge means” - culpable participation or neglect of duty on the part of owner or managing officer

3. except In claims for injury or death involving “sea going vessels”

G. Note case law involving whether a US adm. Court will sometimes lift the usual injunctions (concursus) against claimants proceeding in another court after a petition for limitation is filed (normally stop all other claims)

1. The US Dist. Ct. has the authority to do so where the claims are less than the limitation fund or there is only 1 claim

2. In the one claim situation, the Dist. Ct. may also allow the other court to adjudicate LOL issues as a defense to the claim

3. The reasoning for the Dist. Ct. allowing this type of dual proceeding is

a. Primarily to accommodate the tension between the claimant’s right to a jury trial in the state court or in the US Dist. Ct. on its admiralty side, and

b. The owner’s right to seek LOL under the Act

II. the Act itself

A. 4281-shipper must ID all value of special merchandize in bill of lading even if told master etc. in order to claim that value if lost – if don’t then general per package

B. Fire - §4282 – no owner of any vessel shall be liable… by reason or by means of any fire happening to or on-board the vessel, unless such fire is caused by the design or neglect of such owner

C. §4283 

1. (a) –except as provided in (b), cannot exceed the amount or value of the interest of such owner in such vessel, and her freight then pending
2. (b) – if amount of liability as limited by (a) is not enough to pay all losses in full… the minimum $420 per ton of such vessel’s tonnage

3. (e) – in respect of loss of life or bodily injury involving a seagoing vessel treat owner as if knew all that master of vessel knew (privity of knowledge) (but not other situations)

4. (f) “seagoing vessel” – shall not include pleasure yachts, tugs, towboats, or towing vessels, fishing vessels or their tenders (see pg. 34 in supp.)

5. (g) if vicarious liability for shoreside care then can rely upon statutory LOL for those doctors, hospitals etc. in that state

D. §4283 (a) – can’t contract a shorter notice period of filing of claim for death or injury

E. §4283B 

1. (a) (1-2)  = can’t contract out negligence liability or limit (’s rights

2. (b)(1) = can limit, by contract, infliction of emotional distress – with some caveats

a. mainly if caused by negligence of crewmember or manager, agent, master, owner, or operator

III. Carr v. PMS Fishing Corp. (1st Cir. Ct. of App., 1999) = Privity of knowledge of 

A. Facts:

1. Fishing boat was bought and inspected and some leaks found and brought to reputable repair yard and overseen by the skipper

2. Took out and still some problems so brought back in again

3. Brought out and was OK at first and then sunk and skipper/captain sews for unseaworthiness under Jones Act b/c on high seas

B. Issue: 2 part analysis

1. The court must first determine whether negligence or unseaworthiness caused the accident?

2. The court must determine whether the shipowner was privy to, or had knowledge of, the caustive agent (whether negligence or unseaworthiness)?

3. When a corporation owns a vessel - the test is whether the culpable participation or neglect of duty can be attributed to an officer, managing agent, supervisor, or other high-level employee of the corporation

C. The claimant bears the intital persuasion vis-à-vis negligence and unseaworthiness.  If the claimant succeeds in the first state, the burden then shifts to the shipowner to establish its lack of privity of knowledge

D. Rule to which this court subscribes = is that, at the second step of Limitation of Liability analysis, the trier must determine whether the shipowner was privy to, or had knowledge of, the particular act of negligence or condition of unseaworthiness that the claimant proved in the first stage
Notes – a good list of stuff – get this from pg. 512

E. The Limitation Fund

F. Seaman’s claims

G. The personal contracts doctrine

H. Whose “privity or knowledge”?

I. Privity or knowledge of what?

J. First-party insurance

K. Third-party insurance

1. Taken 

2. Seen as very unfair by Neil and most commentators

IV. Kreta shipping, S.A. v. Preussag Int. Steel Corp. (2nd Cir. 1999) – to lift or not a concursus injunction

A. Facts:

1. Vessel en route from Belgium and Germany to US laden with cargo of steel coils and plates and storm forces crew to abandon ship and salvors later bring her into Halifax and ship is then fixed up and sent on way to US ports

2. Parties bring suit for damage to steel

3. Kreta responded by commencing action pursuant to Limitation of Liability Act in US dist. Ct. NY

B. Rule: Where the value of the vessel and the pending freight, the fund paid into the proceeding by the offending owner, exceeds the claims made against it, there is no necessity for the maintenance of the concursus

C. Ther are consideration though

D. Concursus Injunction –stops all claims against the vessel/owner after they have established a liability ‘fund’

E. 2 circumstances where court are not going to require claimants to come into limited liability proceeding

1. when the total claims is less in amount than the limitation fund

2. when a single claim case

V. In RE Bethlehem Steel Corp. (6th Cir. App., 1980) – hashed over

A. Don’t have to be a US flag vessel to claim limitation of liability in US court

1. Same in Canada
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Chapter III. – Carriage of Goods

I. General/Introduction

A. 2 principal types of contracts for carriage of goods

1. Bills of Lading – are customarily used in the “liner” trades by “common Carriers” that sail on fixed routes following announced schedules and that are prepared to carry general cargoes

2. Charter Parties – traditionally used in “tramp” shipping

a. Shipping by “private carriers” that offer the capacity of an entire ship on an ad hoc basis, typically for carriage of bulk cargo

B. the Bill of Lading Serves 3 main functions
1. Contract of carriage or at least to evidence the contract of carriage

2. operates as receipt for goods – evidence of carrier’s having received the cargo from the shipper and some evidence of the condition of the cargo at that time

3. document of title – enabling shipper to sell the goods while they are in the carrier’s possession by transferring the bill of lading to a subsequent holder

C. “Through bill of lading” – the main carrier promises to carry the goods from inner Germany for example, to the ship and ship to US and to the final destination of the goods for one price

1. they subcontract for trucks etc.

2. in old days had to have separate bill of lading for each segment of journey

D. NVOCC and VOCC and how sometimes their separate bills of lading sometimes don’t have the same terms and causes litigation

II. the Harter Act – was basically  conceived as a compromise between cargo and carrier interests

A. Under Sections 1 and 2 of the Act, a carrier could not escape liability for negligence in the care and custody of the cargo or for the failure to use due diligence to furnish a seaworthy vessel.  BUT under section 3, if the carrier had used due diligence to furnish a seaworthy vessel it would not be “responsible for damage or loss resulting from faults or errors in navigation or in management of the vessel.”
B. So distinguish between the liability stemming from unseaworthiness and if seaworthy how carrier could escape even if its fault in navigation or management of the vessel

C. Can’t K out of liability

D. COGSA regulates international ocean carriage of goods to and from US ports in the period “tackle to tackle”

1. Harter Act still controls in periods of carrier custody prior to loading and after discharge until delivery of the goods to the consignee

2. However, ocean carriers frequently specify in bills of lading that COGSA will apply to the entire period of a carrier’s custody, including harter Act periods

3. **The courts has enforced such terms in bills of lading, thus giving carriers the benefit of such defenses as the $500 per package limitation in both COGSA periods and Harter Act periods

a. can put higher amount in bill of lading if want to

E. Harter Act continues to govern domestic shipments by water (between US ports), but the “coastwise option” of §1312 of COGSA permits carriers to incorporate COGSA in their bills of lading and they do

1. Mainly to take advantage of the $500 per package limitation
F. Due Diligence – under both COGSA and HA, carriers are required to use due diligence to supply a seaworthy vessel & reasonable care in loading, handling, and discharge of cargo, but are exempted from errors in navigation and management (ie-negligence of master and crew)

1. It is often a close question in cases as to which side of the liability/immunity line particular conduct lies

G. Big Question in these CASES = Whether a given action constitutes negligence in the care and custody of the cargo (for which a carrier is liable under §1) or negligence in the navigation or management of the vessel (for which a carrier escapes liability under §3) is not always an easy question, as the following case illustrates

H. Prima facie cases of loss made out by 

1. carrier issueing a bill of lading acknowledging receipt of the goods on board the vessel in good order and condition, as required by COGSA, plus

2. a showing tha the goods when out-turned from the vessel (or delivered to consignee) were damaged.

3. The burden of proof shifts back and forth (see pg. ? below) as ( 1st makes out prima facie case to recover for cargo damage, the ( (carrier) then puts on adequate evidence to show that the cause of loss was an exempt cause under §1304 of COGSA, which then may shift back to ( to prove cause was more likely a liability creating cause under §1303 and then finally back

4. IF BOTH types of conduct partly caused the loss, and the carrier cannot show how much of it was due to the exempt clause, the carrier is liable for all of the loss (Schnell v. the Vallescura doctrine)

I. COGSA “fire exemption” – COGSA has a special rule for Fire damage to cargo in carrier custody

1. Basically the carrier is not liable for fire damage to cargo if it can show that the cause of the fire and any errors in attempting to extinguish it were not with the “privity and knowledge“ of the owner of the vessel

a. York-Antwerp rules of 1994 say part of general average “except that no compensation shall be made for damage by smoke, however caused, or by heat of the fire.”

2. Same privity req. as in LOL situations = negligence of shoreside, managerial level personnel (if below this level or master/crew then is not enough to make out privity of knowl. of corporate owner or carrier)

3. 1851 fire statute – only applies to fire onboard the vessel

a. so if fire spreads to other things then not liable?? unsure
J. Perils of the Sea Defense in COGSA (§1304(2)(c) – rarely successful b/c

1. If heavy weather foreseeable at that time of year and in the area of the voyage and

2. If loss could have been avoided with reasonable care in protecting the cargo against peril = no defense

III. The Germanic (USSC, 1905) see the question above in D

A. Facts:

1. Steamer heavily coated with ice when arrive in NY and begin to discharge cargo from all 5 hatches at one time

2. Lists back and forth and ends up getting water in coal ports and sinking

B. Reasoning: the question of which section is to govern must be determined by the primary nature and object of the acts which cause the loss?

1. If the damage was attributable to the negligence in unloading, it does not matter what part of the cargo is injured

C. Notes

1. Note 2 – COGSA has largely superseded the Harter Act, but the earlier statute retains importance

a. Legisl. History shows that Cognress intended Harter Act to continue to apply to all cases that are not governed by COGSA

2. Note 4 – negligent navigation and management – must be careful, a fine line exists between negligence in the care and custody of the cargo and negligence in the navigation or management of the vessel

a. NOTE - Carriers who argue that the crew was negligence in navigation or management of the vessel must be careful not to show the crew was so prone to negligence that the vessel was unseaworthy at the commencement of the voyage

i. If the vessel was unseaworthy as the result of an incompetent crew, the court is likely to hold the carrier liable for failure to exercise due diligence

D. Sometimes on exam N. says = after COGSA enacted what parts of Harter Act still intact?

1. COGSA does not deal with US port to port shipping, but there is a clause for “coastwise option “ parties can go with COGSA in coastal shipping if want and put in bill of lading

a. And they do want to (for $500 per package limit.)

2. Biggest difference between Harter Act and COGSA is the existence of $500 per package limit of liability in COGSA (unless declared in bill of lading as more prior to shipping)

3. EXAM - The “tackle to tackle” thing and COGSA – from point that put on ship (uses the ships tackle to load) to the point at which unloaded at the dock

a. Not at final delivery, but held at docks for pickup for example

b. Harter Act still applies to periods of carrier custody prior to loading and after discharge until delivery of the goods to the conisgnee

IV. Ch. 3 – C. The Hague Rules, COGSA, and more Recent Regimes: an Overview

A. “Clause paramount” – choice of law clause

1. can be a problem
B. Definitions

1. “Carrier” – anyone who issues a bill of lading, even if not operating the vessel, is a “carrier

2. “Goods” – “live animals and cargo which by the K of carriage is stated as being carried on deck and is so carried” are not considered goods under COGSA

a. so Harter Act still applies here

b. another example where a bill of lading can be considered “unclean” – if cargo on deck and not said to be in bill of lading

C. § 3 

1. sub (8) is very important b/c says can’t contract away negligent liability or fault, or failure in duties and obligations  provided in §3
D. before action proceeds, a few basic issues must be addressed

1. proper parties – sometimes unclear who issue the bill of lading (which evidences the contract of carriage) and thus there is some dispute as to the ID of the carrier

2. Forum – forum selection clauses

3. Choice of Law – “clause paramount”

E. To establish prima facie case for recovery under COGSA by demonstrating that goods were damaged while in (’s custody Must show 2 things to get to jury trial

1. That goods were delivered to carrier in good condition

2. Goods were outturned by carrier in damaged condition 

F. “Carrier” for COGSA is the entity that issues the bill of lading, 

1. Can have in rem liability even if not a “carrier”(issuer of bill of lading), but not under COGSA

2. An owner who does not issue a bill of lading is not liable under COGSA
3. But remember if want to use in rem liability need to find and serve the vessel in the forum

4. Mentioned proper parties problem below

V. Bally, Inc. M/V Zim America (2d Cir. App., 1994)

A. Facts:

1. Odino, freight forwarding agency, hired by Bally and got shipment ready and delivered to dock in Italy and the number of cartons was 301 and weights matched when on truck and what the bill of lading stated

2. Seal was unbroken

3. When Bally finally got, there was 65 cartons missing

B. Issue – critical point when need to show that cargo damaged etc. was when they are “outturned” at the dock, not at final point of delivery?

C. Here the (s never checked cargo at point of outturn and so never established the second prong for prima facie case

D. Neil thinks that they were probably never loaded by Odina in Italy

E. Notes

1. Note 1 – Bill of lading must generally show 3 things:
a. Under §3(3), it must show “the leading marks necessary for identification of the goods”

b. 3(3)(b) requires the bill of lading to show “either the number of packages or pieces, or quantity or weight” of the cargo

c. the apparent order and condition of the goods.”
2. note that there is an exception if carrier has reasonable ground for suspecting not accurately to represent the goods actually received or which he has no reasonable means of checking”

3. boilerplate bill of lading clauses have sometimes allowed carriers to avoid “good condition”

a. example of rust on metal pg. 331

VI. Notes on pg. 337 – 4 main burden of proof stages (briefly talked about)

A. See above in general

VII. Fire (on exam) Notes on pg.  GET THIS********EXAM***

A. COGSA provides that the vessel owner was not responsible for losses caused by fire on board “unless such fire is caused by the design or neglect of such owner.” (privity of knowledge requirement)

B. Fire can be a problem in cargo damage litigation for it tends to destroy most of the relevant evidence along with the cargo

C. Two things cover fire

1. Fire statute in Limitation of liability Act (only applies to owners) and

2. COGSA

D. If you are an owner you can go under either, so would probably go for ???

E. If you are a “charterer” then can only go under COGSA so may be liable up to the value of per package limit or agreed upon price –ASK HIM /Jenn

F. Have to show 

1. Privity of knowledge with whatever the cause of the fire and owner or managing officers

2. Unless you can show that kind of burden the carrier gets out of liability = high burden

Westinghouse Elect. Corp. v. M/V “Leslie Lykes” ( 5th Cir. App., 1984)

A. Facts

1. Fire on ship caused by cable which got loose and caused sparks and lit cotton bails on fire and crew couldn’t get to this part of hold b/c flour stacked up on hatch

2. Had to eventually flood the compartment with salt water and destroyed the Westinghouse turbines

B. Reasoning - big meaning – is that Privity of knowledge with management

3. in this case the corps. Managing officers were not the people who laid out the loading plan which caused the flour to be there (lower level shoreside)

4. Cargo’s burden is not satisfied by proving that the fire was caused by negligence of the master or crew.  “neglect of such owner” means personal neglect of the owner, or in case of a corporate owner, negligence of its managing officers or agents

VIII. Perils of the Sea – COGSA §4(2)(c)

Thyssen Inc. v. S/S Eurounity (2nd Cir. App. 1994) = A peril of the sea (within the meaning of COGSA) must show that conditions were of” an extraordinary nature or arise from irresistible force or overwhelming power, and which cannot be guarded against by the ordinary exertion of human skill and prudence”
A. Facts

1. Around Dec. 6, 1988, prior to loading of the cargo, Atlantic Lines had entered into a charter party with ( Licetus shipping

2. Licetus additionally “guranteed” the Vessels’s hatch covers to be “completely watertight”

3. Vessel hit severe storm and water washed on deck and entered the cargo holds through the vessel’s hatches

B. Thyssen said was explicit that watertight and were not so want to be paid

C. Hold: find nothing of an extraordinary nature, nor do we find irresistible force or overwhelming power in these conditions

D. Reasoning;

1. The weather conditions were common for the north Atlantic in winter and were foreseeable

E. Neil said he doesn’t know of many successful perils of the sea cases

F. Notes - jurisprudence not always consistent, but above rule is general one in the US

October 31, 2005 = From Nate

Last time:

-International carriage, tackle to tackle – regulated by COGSA.  Harter Act controls before & after, unless the bill of lading specifies that COGSA will control the entire period.

The Q clause of COGSA, § 1304 – a catch-all provision under causes for which the carrier is not liable, but the burden of proof is on the carrier to show that neither its fault, nor that of its agents (meaning management,etc. not crew/master), caused the damage.

Quaker Oats – one tank is contaminated.  Who’s responsible?  Q-clause: carrier has a burden to show that it is not liable for the loss, not just that it can’t explain the loss.  Basically, the carrier has to show actual cause, i.e. what the loss was.
· Notes after: the Q-clause doesn’t require this, but . . .

I. Package limitation, § 1304: the $500 per package/CFU limitation.

Tobin – Two shipments of clothing.

· McClenny cargo: units of jackets.

· Tobin cargo: “big packs” of units of pants.

· Note that the people who make out bills of lading are usually land-based, freight forwarders, who apparently have no idea of the implications of the language they use in the bill.

· The bill of lading controls. – how the $500 limitation applies depends heavily on how the goods are described in the bill of lading:

1) Courts define “package” to mean “the result of some ‘preparation’ of the cargo item for transportation . . . which facilitates handling, but which does not necessarily conceal or enclose the goods.”

2) Consult the bill of lading as the “touchstone” (the Binladen rule) :

a. When it discloses the number of packages, the limitation applies to them

b. When it lists the number of containers as the number of packages, and fails to disclose the number of packages within a container, the limitation applies to the container

So a “unit” is not the package; the “big pack” is, or failing that, the container.

-good for carriers and bad for shippers

· COGSA allows the shipper to declare a higher value and pay a greater freight, in theory.  In practice, this doesn’t occur; the shipper generally takes out cargo insurance.

· The few cases where it does happen, the carrier quotes an astronomical rate.

· Only if unreasonable

Notes – when COGSA was enacted, $500 was a significant amount of money.  Now, of course, it is not.  The Hamburg rules phrase the limitation in terms that fluctuate.  There has been proposals to tie the value to the weight of the cargo; when about low-weight, high-value cargo?

Note 3 – (Neil) the “customary freight unit”.  What it is is somewhat uncertain.  

1. Use this when there is no package (large piece of uncrated equipment)– big diesel engines, grain or other bulk shipments.  

2. How do we determine it?  Courts use “the unit in which weight was quoted” – meaning in the bill of lading, or in the documents preceding it.

· Con: Again, declarations of weight might be arbitrary or artificial.  Fair amount of litigation on this.  (But remember, this is only if the cargo is not packaged.)
Henley Drilling – A drilling rig, worth $629,000, is a customary freight unit.  Note that COGSA would not apply by statute, but the carrier’s bill of lading incorporated COGSA.
· Court held the carrier could slap a copy of the statute onto the back of the bill of lading, and that was enough.

· No need to be more specific than calling the shipper’s attention to COGSA.  No tariff is required.

· Ninth Circuit, note 2 – when you choose to take out cargo insurance, you basically say you don’t care.

· Most cargo damage claims are asserted by insurance, by way of subrogation.

II. Deviation: COGSA, § 1304. (Neil)  Any “reasonable” deviation is not a breach of COGSA or the K of carriage.  See GE v. Nancy Lykes. – only liability when deviation “unreasonable”
· If the carrier, under maritime common law, made a substantial and unforeseeable breach of the contract of carriage, he was deprived of all limitations of liability.

· Bear in mind that unreasonable deviation is not a cause of liability; it simply strips you of protection from liability.

· D’s ship deviates to buy fuel and hits heavy weather.

· Features of “unreasonable deviation”: whether unreasonable depends on the purposes leading the carrier to deviate from the customary or agreed route.  If the purposes of the carrier seem less wighty than the additional risk to which the deviation subjected the cargo, it may be found to be unreasonable (Lykes Bros. case) 

· Not a customary route – if it was customary the carrier would be off the hook

· Known risk of additional hazards

· A difference between courts: some require a causal relationship between the deviation and the loss, some don’t.

· Check out § 1304 – a deviation for the purpose of unloading cargo or passengers it would prima facie be regarded as reasonable.

· How to get around?  Put it in the bill of lading, and give the shipper advance notice.  The problem is, they tried it in this case and it didn’t work.

· You can make a stronger argument for tramp shippers than for carriers in this case.

· Mainly, the question is whether the shipper could anticipate the deviation?

· What about non-geographic deviations?

· Shipping on deck back when it was much riskier – so carrier puts on deck, but does not say this in bill of lading

· Going into drydock for repairs with cargo on board – subjected it to additional risk

· Most important result of unreasonable deviation is that carrier is deprived of all defenses, including $500 per package limit. And carrier’s 1304 liability defenses and SOL defense

· Basically, a huge variance from what the shipper intended.

· Getting around the liberties clause – top of p. 362.  The court construes it to allow reasonable, but not unreasonable deviation.  If it didn’t, it would probably violate the Act.

III. Damage by third parties that the carriers engage – stevedores and inland carriers?  They will try to take advantage of COGSA by invoking “Himalaya clauses.”

A. (Neil) Himayala Clauses – in bills of lading of ocean carries commonly extend the defenses of the ocean carrier under COGSA to subcontractors who perform shoreside services in loading or unloading or other handling or the cargo while it is technically in the ocean carrier’s custody under COGSA or Harter Act (ie. From the time the carrier receives the goods in the originating country until “proper delivery” to the consigned under the Harter Act), and even to inland carriers and cargo handlers under “thru bills of lading” .

1. most courts enforce such limitations on liability of shoreside subcontractors up to the Harter Act delivery, eveh though such enforcement may displace otherwise applicable state law which would make such limitations invalid

Lower courts are split – when Himalaya clauses put in – does state law or maritime law apply

Herd v. Krawill – stevedore tries to use COGSA to extend the ocean carrier’s exemption from liability.  However, the stevedore wasn’t hired by the carrier.  Clearly a maritime tort.

· The decision lead to the adoption of Himalaya clauses expressly limiting the liability of third parties.

V. Norfolk v. Kirby (USSC, 2004 = recent) – Norfolk derails en route.  P attempts to sue them.  There’s a $500 per package limitation in the bills of lading.  Does it apply to Norfolk?

A. **Neil= In Kirby found a major change in the scope of maritime law, by the court holding that maritime law governs all carriage and handling under a thru bill of lading, even that of an inland rail or truck carrier, if there is any “substantial segment of ocean carriage involved in the entire period of carriage from seller’s inland premises, via ocean vessel, to buyer’s inland premises

1. thus an inland carrier’s liability for damages to goods carried thru a bill of lading may be governed by maritime law and the terms of the ocean carrier’s bill of lading.

· Kirby > ICC > Hamburg Sud > Norfolk.

· Lower court holds Norfolk can’t take shelter behind ICC’s Himalaya clause because it was not in privity with ICC, and not Hamburg Sud’s because Hamburg Sud was not in privity with P.

· Note the contract would not have been a maritime contract if it hadn’t been a through bill of lading.  However, the court holds this is a maritime contract because the primary purpose of the contract is to ship the goods by sea from one place to another.

· This is kind of an expansion of the maritime jurisdiction, isn’t it?

· How can Hamburg Sud’s package limitation bind Kirby?  Court rejects agency law analysis in favor of “limited agency” – see the case, he kind of zipped through it.

V. Mixed contract doctrine – previously, through bills of lading created mixed contract which were partly governed by maritime law (when the cargo was at sea) and partly by state law (when it was inland).  Now, maritime law extends inland.  This is big.

· What if most of the shipment is inland – either by inland waterways or ground transport?

· The test seems to be “a substantial sea leg.”

Charter parties – three kinds. (only briefly covered says Neil = test ??)

· Demise or bareboat charter: owner leases the vessel to the charterer without crew, with specifications to return when, where, and in what condition.

· Voyage and time charters – the owner operates the ship with his own crew, but the charterer determines where it will go, either over a particular route (voyage charter) or over a particular time (time charter).

· Space charters – a charter of less than the entire ship, often a specific number of designated “slots” on a container vessel.

· If a charter party issues NEGOTIABLE bills of lading, those are subject to COGSA – otherwise, they are not.  Non-negotiable bills of lading, which do not provide document of title, are not subject to COGSA.

· More common to have negotiable bills than not – the document of title provision comes in handing if you want to transfer title.

· This is big-time practice on the East Coast.  
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Ch. 8 – Maritime liens and Ship Mortgages
A. The Personification theory
I. General

1. EXAM - Need to know when have a claim subject to M/t lien and not 

B. Main thing 1st – Maritime lien = right to sue subject of lien in rem and vice versa

1. Don’t assume that all maritime claims are maritime lien
C. Most maritime liens are made in charter parties – 

1. There is a category of maritime liens that result, not b/c statutory law that say there is, but b/c parties agree there is

D. Neil (here down) – term “maritime lean” – means the right to sue a vessel in rem to foreclose the lien, and the right to sue in rem requires the existence of a maritime lien

E. With the exception of the Maritime Lien Act and the Ship Mortgage Act, most maritime liens are judicially created, such as 

1. Tort liens where a vessel is personified to be liable in rem for the negligent conduct of its operators

F. a Vessel can be liable in rem for a charterer’s breach of a K of carriage with a cargo owner, even though the vessel owner is not liable at all b/c it did not K with the cargo owner for the carriage (wow!)

G. Osaka case – holding that no maritime lien arises for breach of an “executory” K of carriage involving failure to load the goods aboard a vessel, 

1. Note, however, that ruling may be eroded by later lower court holding that failure to load after the carrier takes custody of the cargo ashore at the loading terminal, but fails to load and carry the goods, may create a maritime lien on the vessel which was to carry the cargo.

H. Federal Maritime Lean Act – creates a maritime lean for “necessaries” 

1. provided to a vessel by a person presumed to have authority to order them such as: the master, charterer, or other operator of the vessel

2. “Necessaries” – (case law says) basically include any services or goods supplied to a vessel which are at least useful for the operation of a vessel, such as:

a. stevedore services in loading and unloading a vessel, tug services, groceries for the crew and the like

3. Goods and services must, however, be furnished to a particular vessel to meet the requirements of the Maritime Lien Act that the necessaries be furnished to a “vessel”

I. Ranking of Maritime Liens: (primarily a matter of case law)

1. Priority is 1st by class of lien - preferred maritime lean is top (before ship mortgage)

2. Seaman’s wages rank highest followed by salvage, tort liens, and necessaries, K liens (wharfage), general creditors and other claimants that don’t have liens

3. Then if money is sufficient to pay all liens of the same class, inverse chronological  priority will be followed (pay last in time first)
J. Ship Mortgage Act (1920) – created concept of “preferred ship mortgage”

1. Maritime law previously said that a ship mortgage was not a maritime K at all.

2. Looked at statutory scheme for priority of ship mortgage liens in relationship to other maritime liens, and found that the statute creates a concept of a “preferred maritime lien” which is one that has priority over the ship mortgage.

3. Basically the statute says- that any lien arising prior to the ship mortgage and almost all liens arising after, except for necessaries and general claims, are “preferred maritime liens” and have priority over the ship mortgage

4. so preferred ship mortgage only has priority over ‘necessaries’ and general creditors

K. Bankruptcy and Admiralty
1. No USSC cases, only lower federal cts.

2. Important to note – that §362 of the Bankruptcy Act automatically stays litigation and any efforts to enforce a lien against the property of the debtor, which could include a maritime lien against a vessel owned by the debtor

3. So far Lower cts. have allowed actions in rem against the vessel owned by the debtor which have been filed before the bankruptcy petition to go forward for adjudication of the liens in the admiralty case and to have those liens paid off from the proceeds of the sale of the vessel, irrespective of non-maritime claims

4. After bank. Filed, however, the lower fed. cts. tend to have the bankruptcy court administering maritime liens on the vessel, as well as all other security interests int eh debtor’s property, w/out treating liens on the vesesl as proceeds separately from other secured claims against the debtor

II. Harmer v. Bell (Judicial Cmttee. Of the Privy Council, 1852)

A. Main things

1. When have a maritime lien on a vessel, it stays with the vessel and is not lost by a change of ownership

a. Even if new purchases a BFP (bonafide purchase)

2. so new owner get stuck with prior owner’s bill

B. Why would the courts put this type of burden on BFP?

1. “In coet” – meaning you don’t find a record anyplace – so put burden to facilitate maritime commerce

a. These liens are secret and won’t extend 

b. As opposed to most states Secrt. Of state has a record of liens for cars, etc.

c. But not like that here, with vessels, 

C. Notes

1. Make a point that distinguishing between a marshall sale and M/t lien

a. If no one puts up bond, the vessel stays in custody

b. People bring claims against

c. Marshall may sell to pay claims

d. New owner takes title free and clear whether or not there are claims still not before the court etc.

2. this is opposed to a sale in attachmnent – if have a sale of an attached vessel all the owner gets is freedom from 

a. attachment proceeding comes up if applicable statutes authorizes this

b. no freedom from other parties claims

III. Cavcar Co. v. M/V Suzdal (3rd Cir., 1983)

A. Main thing to get – breach of COGSA or Harter Act creates in rem liability regardless of whether there is in personam liability of carrier or vessel operator
B. Notes
1. Note 1 - A vessel is not liable in rem  if the damage is caused by someone who misappropriates the vessel = piracy etc.
2. Note 2 other limitations to personification theory – 

a. Dismissal or settlement of an in rem claim will bar relitigation in an in personam action on the grounds of res judicata

C. Facts:

1. 200 Cars shipped to Iran with credit issued by Iranian banks

2. Most are discharged by 49 cars not discharged and vessel/carrier returns

D. What COGSA ship duty was breached by carrier? = did not deliver cargo 

E. So a prima facie claim against vessel in rem for failure to deliver 49 vehicles of 200

F. What so essential about being an in rem claim to π’s standpoint?

G. Court holds that this is OK, for COGSA, failure to deliver cargo provides an in rem COA

H. Seems unfair to carrier who didn’t do the bill of laiding

1. Not liable in personam, but my vessel is liable in rem

2. Court says that bill of laiding causes the vessel to be carrier of goods and thus the vessel  

I. Issue: Whether a vessel may bring liable in rem for breach of the contract of carriage by the operator of the vessel when the vessel’s owner is not liable in personam for the breach?

J. Usual practice is that bank takes bill of laiding when issuing credit and then say that can give cargo to X at port

1. Carriers never give up cargo without bill of lading

a. Ownership Could have changed during voyage, etc.

2. Only way for vessel owner to know for sure who owns the cargo is who shows up with a valid bill of lading

Ch. 8 – B. Claims that Give Rise to Maritime Liens

IV. Osaka Shosen Kaisha v. Pacific Export Lumber co. (the Saigon maru) (USSC, 1923)

A. Facts:

1. Vessel chartered to carry a full shipload of lumber

2. Get to a point on Columbia river where the master of the vessel says stop we are full

3. But shipper said that not full and entered action action charter party and the captain’s refusal

B. Question – is did the breach?

C. Holding

1. Rights against the vessel don’t arise until cargo is fully loaded and vice versa rights against ??

2. This may have been eroded a little by subsequent cases

D. Executory Contract doctrine –No maritime lien arises for the breach of an executory K to load goods aboard a vessel until everything is placed on ship
E. Note 1 – the vessel’s lien on cargo for unpaid freight or for any other claim is lost once the cargo is unconditionally released
F. Note 2 – The rule that no lien attaches to an Executory Contract  is not limited to contracts of affreightment.  It applies to all contracts – 

1. A contract ceases to be executory at the point at which performance is deemed to have begun – that point must be defined for each type of contract

2. Passenger do not have a lien until they board the vessel

3. For contracts of affreightment, the goods need not actually be placed on board.  It is enough that they have been delivered to the custody of the master or to someone authorized by him to receive them
4. A time charterer “must begin his performance well before cargo is… loaded on the vessel – by hire, appointing and funding a port agent, and arragning and paying for pilotage, tug assistance and line handlers and all necessary to berth the vessel in order to load cargo.  Hence a lien will arise if the goods are placed on lighters or delivered alongside the vessel and are under the master’s control

G. Note 3 – When cargo is shipped under a voyage or time charter, the shipowner has a lien for its freight on the charterer’s cargo.  If the charter provides for a lien of subfreights, the shipowner can enforce that lien against cargo belonging to the subcharter

1. Charter parties – can have a huge effect on whether or not can 

V. Krauss Bro. Lumber co. v. Dimon Steamship  Corp. ( USSC, 1933)

A. issue: Whether the petitioner is entitled to a lien on the vessel for the overpaid freight?

B. Holding: the suggestion made on the argument that the lien asserted here, after  the cargo is discharged, is affected by application of the often stated rule that the liens on ship and cargo are mutual and reciprocal, is without basis….pg. 479

Ch. 8 – C. The Federal Maritime Lien Act (FMLA)

VI. what types of actions lead to federal maritime lien claims?

A. Just know that maritime torts, involving vessels, normally create liens

B. 1920 ship mortgage Act, Congress stepped in and said that if create a preferred mortgage then a breach of that contract can be a maritime K

1. henceforth if then meet the qualification, you have a ship mortgage, and

2. a ship mortgage creates a special kind of statutory maritime lien

C. Definitions

1. “Necessaries” – includes: repairs to a vessel, supplies, groceries (anything needed to operate a vessel, towage,  = this list not exclusive

D. §31342 – Establishing Maritime Liens

1. (a) except as provided in subsection (b) of this section, a person providing necessaries to a vessel on the order of the owner or a person authorized by the owner

1) has a maritime lien on the vessel;

2) may bring a civil action in rem to enforce the lien; and

3) is not required to allege or prove in the action that credit was given to the vessel

2. (b) This section does not apply to a public vessel.

E. §31341 – (a) Persons presumed to have authority to procure necessaries

1. the owner

2. the master;

3. a person entrusted with the management of the vessel at the port of supply; or

4. an officer or agent appointed by—

a. the owner 

b. a charterer;

c. an owner pro hac vice; or

d. an agreed buyer in possession of the vessel

(b) a person tortiously or unlawfully in possession or charge of a vessel has no authority to procure necessaries for the vessel
F. §31343 – Recording and discharging liens on preferred mortgage vessels

1. it provides some security

G. preferred mortgage must be recorded with Coast Guard with substantial compliance with §31321

Ch. 8 – C.- 1. Providing necessaries to a vessel

VII. Silver Star Ent., Inc. v. Saramacca MV (5th Cir. App., 1996)

A. question: when the rent doesn’t get paid on the containers, does the container owner have a maritme lien?

B. Court holds NO

C. Reasoning:

1. Have to furnish to the vessel, why wasn’t this “furnish to the vessel” ?

a. The lease did not earmark” particular containers for service on particular SMS vessels and indeed left needed flexibility with SMS to deploy the containers.  The lease did not prevent intermodal use of the containers in land or even air transport

2. Distinction to be made is between furnishing to the vessel or furnishing to the vessel owner

a. If furnish to the vessel owner don’t get a maritime lien for payment of services

D. Notes

1. Note 2 – “necessary” – 

2. Note 3 – the 5th Cir. Has recently held that a law firm does not have a maritime lien for its services in releasing a vessel from seizure

a. Reasoning that although services were useful to the vessel, the legal services were not “essential to keep a vessel in commerce”

C. – 2. On the credit of the vessel

VIII. on the credit of the vessel

A. Despite the statute’s precision that the lienor “is not required to allege or prove in the action that credit was given to the vessel,” it is clear that the statute only creates a rebuttable presumption that the one who provides necessaries to a vessel extended credit to the vessel.

1. Case - “The party attacking this presumption has the burden of establishing that the personal credit of the owner or charterer was soley relied upon”

B. How do you stop a charterer from incurring liens when owner doesn’t even know about this?

1. Put an anti-lien clause, and

a.  post in a prominent place

b. put in all bills of lading

c. most do now

C. - 3. Presumed authority

IX. presumed authority

Ch. 8 – D. - Priority Among Maritime Liens
X. The John G. Stevens (USSC, 1898) Priority Among Maritime Liens
A. sub 5 of §31301 says this are priority – “preferred maritime lien” means  a maritime lien  on a vessel-

1. arising before a preferred mortgage was filed under §31321

2. for damage arising out of a maritime tort

3. for wages of stevedore when employed directly by a person listed in31341

4. for wages of crew of the vessel;

5. for general average; or

6. for salvage, including contract salvage

B. Notes

1. Note1 – this case is the SC’s last word on the issue
2. Note 2 – 2 theories

a. ‘beneficial service’ rule – theorizes that some series contribute more than others to the preservation of the vessel and its continuing operation and consequently are entitled to a superior position in the hierarchy of liens

b. ‘proprietary interest’ rule – a maritime lienor becomes a part-owner and one takes the risk that it will incur other expenses and liabilities

XI. The William Leishar (dist. Ct. of Maryland, 1927)

A. Had lots of different liens and non-maritime claims

B. if have ship in distress …

C. hypo deal????get this

D. voyage rule - reverse chronological order ???

1. when you have maritime claims that are in the same class (like tort claims) , they get paid in reverse chronological order

a. so the last one rung up will be the 1st one paid out

E. then another distinction between liens of different voyages

1. first pay off the claims from subsequent voyage

2. remember that necessaries that arise after 

F. if have both wage claims and necessaries claims then, wages 1st 

Ch. 8 – E. Ship Mortgages

XII. Governor and Company of Bank of Scotland v. Maria SJ M/V = Ship Mortgages – he said don’t worry about requirements really (so I guess not on test)

Ch. 8 – F. Bankruptcy – says important

XIII. missed

XIV. Automatic Stay Provision - cases that do hold that if bankruptcy starts first, then an automatic stay provision, that says once proceedings started you cannot bring any other claims, including maritime lien claims

XV. Several hotly debated matters are no being taken as clear (Big points)

A. Bankruptcy courts jurisdiction “over the validity and priority of maritime liens.

B. The bankruptcy judge has full authority to administer the debtor’s maritime property, including the power to sell a vessel free and clear of all liens

C. Once the bankruptcy petition is filed, in rem actions against the debtor’s property must cease.  The “automatic stay” – of 11 USC §362 kicks in, and the bankruptcy court acquires exclusive jurisdiction over the res

XVI. This area of law is not nailed down, so need to look at most recent case law

A. No supreme court decision

November 14, 2005

Chapter IV – Collision

I. General (from Neil)

A. General Standard of maritime liability: is failure to exercise reasonable care, but 

1. now most aspects of how a vessel should navigate to avoid collisions are now governed by COLREGS (“collision at sea regulations”) in international waters (and some US inland waters), and;

2. Inland Rules – as to the remaining US inland navigable waters, BUT see 3
3. Rule 1  (supp. 69) – clarifies a point: that COLREGS apply to all inland waters connected with the high seas and navigable by sea-going vessels, such as the Columbia River and thw Willamette R. up to Portland and Vancouver.
4. exam***think of them as analogous to driving rules/regs – need to know that the first thing you do when have a collision on high seas is look at COLREGS, don’t need to know what COLREGS say
B. Violation of COLREGS invokes the PA doctrine

1. a ship violating a statute intended to prevent collisions is presumed to be at fault and has the burden to show that the violation “could not have been” at least a contributing cause of the collision.
C. Allision cases – where a moving vessel hits a stationary object such as a dock, bridge or moored vessel
1. There is a court-created presumption that the moving vessel is at fault
2. This places the burden on it to establish its freedom from fault –or-
3.  that the stationary object was also at fault -or-
4. that the accident was “inevitable” so that no one was at fault
5. note 2 – What if stationary object is submerged = no presumption

6. what if stationary vessel was not properly moored? = presumption should not apply on behalf of a bridge that the coast Guard had determined was an unreasonable obstruction to navigation
D. Pure Comparative Fault - Rule per “Reliable Transfer” = all damage resulting from a collision is apportioned between the parties found at fault in proportion to the % of causation attributed to each such party by the court

1. where have multiple parties at fault have Pure Comparative Fault = Everyone is assigned a % of the liability

2. Abolishes major/minor fault rule

3. Measure the fault BUT SEE E BELOW

E. Rule of Joint and Several liability – continues to apply so that if a party at fault is financially irresponsible, 100% loss can be recovered by an innocent party from the other party at fault
1. E.g – such as where cargo damage on a carrying vessel is also in a collision where both vessels are guilty of navigational error, but COGSA prevents cargo owner from recovering from the carrying vessel so the non-carrying vessel bears 100% damages.
F. Note - “in extremis” finding – “Where one ship has, by wrong maneuvers, placed another ship in a position of extreme danger, that other ship will not be held to blame if she has done something wrong, and has not been maneuvered with perfect skill and presence of mind

1. this doctrine is only applicable when the party asserting it was free from fault until the emergency arose

2. this applies to the pilot in this case

G. “constructive total loss” = Gaines Towing case Rule – when a vessel is damaged in a collision or other marine casualty, the amount of recovery depends on whether it is deemed a total (or constructive total) loss or whether its partial damages justify repair

1. A vessel is considered a “constructive total loss” when the damage is repairable but the costs of repairs exceed the fair market value of the vessel immediately before the casualty

II. The Jumna (2nd Cir. App., 1906) – “inscrutable fault”

A. Facts

1. 3 tugs were maneuvering the Jumna downstream in the Ease River and hawser broke, causing her to collide with an up stream –bound flotilla which then struck a pier

B. “Inscrutable Fault” – introduced

1. When can’t figure out who was at fault/ can’t localize the blame for the collision -  not just how much each was, but who was

2. In this situation everyone pays their own damages

C. Today, this would not be an inscrutable fault case – 

1. Would say if inspected the hawser would know etc.

III. The Pennsylvania (USSC, 1874)

A. Rule – (PA rule was different?) When as in this case, a ship at the time of collision is in actual violation of a statutory rule intended to prevent collisions, it is no more than a reasonable presumption that the fault, if not the sole case, was at least a contributory cause of the disaster.  

1. In such cases the burden rests upon the ship of showing not merely that her fault might not have been one of the causes, or that is probably was not, but that it could not have been”

B. If you violate a statutory rule (COLREGS) the burden is on the violator not only to show that did not cause the accident, but COULD NOT HAVE

C. Rules governing Fog Signals

1. Whenever there is a fog, the following signals should be used

a. Steamships under way shall use a steam whistle

b. Sailing ships under way shall use a foghorn

c. Steamships and sailing ships when not under way, shall use a bell

D. Facts

1. Dense fog 200 miles off sandy hook

2. A British bark was under way – moving about 1 mile an hour

a. She had a bell and was rung 15-20 times a minute

b. She also had a foghorn, but was not used on this morning

3. The Pennsylvania steamer struck and sunk the bark

4. Steamer was traveling fast, but had followed all other rules

5. Bark was not using the fog horn

E. It was the duty of the bark, under way, to blow a foghorn, and not ring a bell so must be at fault

F. 2nd issue –taking the bark at fault, it still remains to inquire whether the fault contributed to the collision? 

IV. Hal Antillen N.V. v. Mount Ymitos MS (5th Cir. App., 1998)

A. Facts

1. 2 ships passing, one going north to New Orleans  and when south, outbound 

2. both saw green lights and so thought would do a starboard to starboard, but then Mt. Ymitos made a sudden, high speed turn, Noordam tried to avoid, but couldn’t’

3. Dist. Found that in the area where the collision occurred, ther exists a custom of passing starboard to starboard

B. custom of starboard to starboard passing

1. as a general matter, courts do not favor giving effect to local customs involving deviations from the rules of navigation and make an exception only when the customs “are firmly established, and well understood”

2. the COLREGS and other statutes must be adhered to closely

3. b/c custom not published etc. and highly contradictory testimony etc. hold that dist. Ct. erred by finding custom of passing starboard to starboard

C. Applicability of COLREGS

1. Noordam only violated not using her radar system properly, but Ymitos many violations

2. Hold - Was not a proximate cause of the collision

D. Apportionment of liability

1. 90% Mt. Ymitos and 10% Noordam

2. This court remands to consider the damages

V. Puerto Rico Ports Authority v. M/V Manhattan Prince (1st Cir. App., 1990) = “in extremis” doctrine

A. Facts

1. The tanker Manhattan Prince, while in the process of docking, collided with a pier  = “allision” – hit stationary object

2. Big communications problems = 

a. Polish crew and officers – none spoke Spanish

b. Compulsory pilot (of tug) did not know Polish

3. Pilot had never docked a ship this size before

B. Dist. Ct. found that vessel and pilot jointly and severably liable apportions damages 

C. “in extremis” finding – “Where one ship has, by wrong maneuvers, placed another ship in a position of extreme danger, that other ship will not be held to blame if she has done something wrong, and has not been maneuvered with perfect skill and presence of mind

1. this doctrine is only applicable when the party asserting it was free from fault until the emergency arose

2. this applies to the pilot in this case

D. probably 2 major presumptions in maritime law

1. the Pennsylavania rule = violation of a statute

2. note 1 - when a vessel hits a stationary object – when a fully manned vessel strikes a stationary object, it ought to be presumed, unless the vessel proves otherwise, that the vessel was negligent

E. notes

1. note 2 – What if stationary object is submerged = no presumption

2. what if stationary vessel was not properly moored? = presumption should not apply on behalf of a bridge that the coast Guard had determined was an unreasonable obstruction to navigation

VI. Gaines Towing and Transprot. V. Atlantia Tanker Corp. (5th Cir. App., 1999)

A. Facts:

1. The M/V Patricia was properly moored at a dock o the Houston ship channel

2. They called Coast Guard to tell all passing traffic to go slow

3. Nonetheless the tanker passed the M/V at 6.3 knots (did reduce speed though0 and created a wall of water damaging the tug

B. Tanker made a good argument that I did slow down, but needed to go this fast to maintain maneuverability

1. Court said tough, should have gotten tugboats then if couldn’t maneuver going slower

C. Rule – when a vessel is damaged in a collision or other marine casualty, the amount of recovery depends on whether it is deemed a total (or constructive total) loss or whether its partial damages justify repair

1. A vessel is considered a “constructive total loss” when the damage is repairable but the costs of repairs exceed the fair market value of the vessel immediately before the casualty

a. The market value of the vessel is the ceiling of recovery

b. Damages for loss of use may not be awarded when the vessel is a constructive total loss

c. When a damaged vesesl is not a total loss, the owner is entitled to recover the reasonable cost of repairs necessary to restore it to precasualty condition

2. The dist. Court erred as a matter of law in failing to make a clear determination of whether the damages exceeded the value of the vessel

3. If a constructive total loss court should nto have awarded damages for loss of use of the vessel

VII. US v. Reliable Transfer Co. (USSC, 1975) – a landmark case like 3 others in admiralty

A. This case established comparative fault

B. Reasoning:

1. More fair

2. Other countries have abandoned old rule of 50/50

3. The “major-minor fault” rule is not great

C. Missed on board discussion of clever ways to get money (joint and several liability issues)

D. Notes

1. This case abolishes the major-minor fault rule

2. Joint and several liability still in admiralty


Chapter 5 – Towage and Pilotage
A. Towage

I. General (Neil)

A. Towage – the owner of a tug contracts with owner of a barge to tow a non-self-propelled barge

B. the general standard of a tug’s duty towards its tow - is reasonable care to avoid Negligence (Lonestar Indust.)

C. Exculpatory clauses (“red letter clauses”) in tow K can be OK- USSC in Bisso case in 1955 held towage Ks exculpating the tug from liability even if at fault to be invalid, BUT subsequent cases have tended to undermine it, and the continued vitality of that ruling is in doubt

D. note 3 (exam)– the owner of the tow is obligated to deliver it to the tug in seaworthy condition and can be held responsible for damages to the tug, tow, or cargo resulting from the tow’s unseaworthiness
1. BUT if the tug is negligent in accepting an unseaworthy tow or in continueing to move a tow that exhibits unseaworthiness, sole responsibility may be imposed upon it

II. Lone Star Industries, Inc. v. Mays Towing co. (8th Cir. App., 1991)

A. A “Tow” – 

1. Applies equally whether the tug is pushing or pulling or sideways

B. (Neil) the general standard of a tug’s duty towards its tow is reasonable care to avoid Negligence

2. has a general duty of due care

II. Dillingham Tug and Barge Corp. v. Collier Carbon and Chemical Corp. (9th Cir., App., 1983) = red letter clauses/ exculpatory clauses are OK in towage
A. Facts

1. Red Letter clause - The towing contract provided that “neither Dillingham nor the tug shall be responsible for the loss of the barge arising from the act, neglect, or fault of the master …or the servants of Dillingham in the navigation or in the management of the tug, towing, or towing equipment…”

2. The trial court held that the exculpatory provision was void under rule of Bisso case, which held these clauses against public policy

B. 9th cir. Says these types of clauses in insurance provisions in a towage contract are OK

C. Notes

1. Bisso case is at odds with most of the commercial maritime law, under which exculpatory clauses, are generally effective

2. Seems pretty amazing, but it 

Ch. 5 - B. Pilotage

III. General (Neil)

A.  Congress has allowed states to regulate pilotage of vessels in international voyages, and many states imose compulsory pilotge requiring such a vessel to take a pilot
B. Courts, since the USSC’s 1861 The China decision have held a vessel liable in rem for compulsory pilot negligence, even if the vessel owner is not liable in personam b/c the pilot is not an employee of the vessel owner or operator in such cases
C. Exulpatory clauses in pilot K OK - The courts have upheld Ks exculpating the pilot from liability to the piloted vessel owner for the pilot’s negligence
IV. the Framlington Court (5th Cir. App.) = compulsory pilotage

A. General rule: Where pilotage is customary at a port, a pilot is available, and the nature of the navigation requires one, it is a breach of the warranty of seaworthiness if a pilot is not taken
B. Facts

1. The ships master refuses to take a local pilot in waters he had never been in before

2. Vessel stranded on Wood island

3. Libel was filed in rem against the ship

V. Kotch v. Board of River Port Pilot Commissioners (USSC, 1947)

A. Facts

1. Louisiana statutes provide in general that all seagoing vessels moving between New Orleans and foreign ports must be navigated through the Miss. River approaches to the port of New Orl. And within it, exclusively by pilots who are state officers

2. A series of requirements to become a state pilot

B. Issue: does the pilotage law of LA so administered violate the equal protection clause of the 14th Amend.?

C. Holding: does not violate 14th amend.

D. Notes

1. Compulsory pilotage statues like LA are prevalent

VI. Evans. V. United Arab Shipping co. (3rd Cir. App., 1994) – ****maybe on exam

A. Facts

B. Jones Act only applies to seaman who is suing his employer

1. Pilots are usually independent contractors so no Jones Act claim
2. Can use general torts negligence with admiralty - law doesn’t apply (Kermerec case)

3. Shouldn’t read this case as the π not having any remedy
C. Note 3

1. The China (1860), - was a compulsory pilot, not vessel pilot

a. But the court decided

b. Held that A basic principle of maritime law – is that even if the pilot is not an employee of vessel, if he is at fault, then the vessel is responsible in rem
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Chapter VI – General average = loss or damage to ship or cargo

I. General

A. General average (“average” means damage or loss to ship or cargo) = comes into play where 2 or more parties are engaged in the same sea risk and there has been a voluntary sacrifice of either cargo or the vessel to avoid an imminent worse peril or damage which threatens the safety of both – where 

1. In Ancient times (law of Oleron etc.) – the sacrifice was often throwing some cargo overboard to lighten the vessel in storm conditions so it could reach its intended destination.

2. Modern examples - are typically an intentional stranding of a vessel in order to save cargo and the vessel from total or very great loss from a storm or other conditions that threaten to sink or destroy the vessel

B. Where such a sacrifice occurs, the cargo owner or the vessel owner which sustains the loss or damage due to the sacrifice has that loss made up in part by pro rata contributions, based on the value when the vessel sailed, from the owners of the vessel and all other owners of cargo aboard the vessel, including the owner of the sacrificed cargo.

C. who participates – the interests at risk

1. the owner of the cargo thrown overboard

2. owners of other cargo

3. vessel owner


D. In order to constitute a case for general average, 3 things must occur:

1. A common danger – a danger in which the ship, cargo, and crew all participate; a danger imminent and apparently “inevitable,” except by voluntarily incurring the loss of a portion of the whole to save the remainder

2. There must be a voluntary jettison… or casting away of some portion of the joint concern for the purpose of avoiding this imminent peril…or, in other words, a transfer of the peril from the whole to a particular portion of the whole

3. This attempt to avoid the imminent common peril must be successful
E. a general average adjustor appointed to determine the loss or expense to each of those interest

F. “Jason” or “new Jason” clauses – Vessel owners typically put in what is called a “Jason or new Jason clause” in bills of lading, which requires cargo owners to contribute to the general average sacrifice by the vessel owner even where the danger arose from error in navigation or management of the vessel by the master or crew (think Harter Act type thing)
1. the USSC upheld the validity of such clauses where the conduct creating the imminent danger did not render the vessel operator(owner) liable for damage to the cargo 

2. if the vessel operator’s (owner) conduct did render it liable to the cargo – then a bill of lading clause attempting to impose the duty to make a general average contibution on an owner of cargo damages by that kind of conduct is invalid, as lessening the carrier’s liability below what COGSA provides
G. core idea of General Average – pg. 426 – 

H. “general salvage” – is one borne proportionately by all property interest in the voyage

I. “particular salvage” is borne solely by the owner of the property that has suffered a loss

J. the Vessel has a possessory lien on cargo for the payment of general average

1. the master will release the cargo upon receiving a guarantee of an insurer or  some other acceptable security to pay any contribution  that is ultimately found to be due

K. fire and general average = Ralli v. Troop
1. a “compulsory sacrifice” made by the paramount authority of public officers deriving their power from the municipal law does not qualify for general average
2. note 1 “the purpose of the sacrifice” – 

a. needs to be to preserve the cargo, not other ships 

3. note 2 “who ordered the sacrifice?” – 

a. when the master or one acting on his authority summon the fire department to put out a fire, the owners of the property sacrificed in the effort to put out the fire and are entitle to general average

4. note 3 – in 1994 York-Antwerp rules not COGSA - Distinguishing between fire damage and the effects of extinguishing/fire-fighting
a. no compensation shall be made for damage done by 

b. smoke however caused -or-  by heat of the fire

5. in COGSA as long as no privity of knowledge with vessel owner then can take as general average for damage due to fire extinguishment

a. have to prove the carrier’s negligence caused the fire

L. Peril - Navigazione Generale italiana v. Spencer Kellogg and son, inc. (2d Cir. App., 1937) = Peril and whether a mistake or not

1. Notes – if there is a peril, but the master is mistaken as to its degree, and takes more drastic action than necessary, general average can still be allowed

2. But – general average has been disallowed where the master was mistaken as to the existence of peril
M. Jason clauses - 

N. law of average part of general maritime law

II. Barnard v. Adams = the sacrifice
A. Facts

1. Ship ran 10 miles up river near Buenos Aires Argentina and then on ground to avoid being dashed on rocks near shore and losing everything

2. The cargo was easily recoverable, but the cost of unstranding the boat was more than she was worth so she was left

3. To recover contribution in general average for the loss of their vessel, the Brutus, on board of which certain goods were shipped, and consigned to (the (s), and delivered to them on their promise to pay, provided contribution were justly due

B. Voluntary sacrifice can be an intentional act if in peril

C. In order to constitute a case for general average, 3 things must occur:

1. A common danger – a danger in which the ship, cargo, and crew all participate; a danger imminent and apparently “inevitable,” except by voluntarily incurring the loss of a portion of the whole to save the remainder

2. There must be a voluntary jettison… or casting away of some portion of the joint concern for the purpose of avoiding this imminent peril…or, in other words, a transfer of the peril from the whole to a particular portion of the whole

3. This attempt to avoid the imminent common peril must be successful

D. Reasoning

1. The right to contribution is not made to depend on any real or presumed intention to destroy the thing case away, but on the fact that it had been selected to suffer the peril in place of the whole, that the remainder may be saved

E. Note 1 - Concern that could use for fraudulence if vessel needed repairs, would just run vessel up rather than try and save vessel 

1. Long time concern whether or not a voluntary stranding ought to constitute a general average

III. Ralli v. Troop = fire and general average 
A. Facts

1. Fire on ship and port authorities try to put out, move to safer areas away from dock and other ships and then flood with water/scuttle to stop fire

B.  A “stranger” 

1. whatever caused the fire, that was not the sacrifice, what is, is whatever loss is made in trying to save the cargo as a whole from the fire

C. Holding: the destruction of the JW Parker by the act of the municipal authorities of the port of Calcutta was not a voluntary sacrifice of part of a maritime adventure for the safety of the rest of that adventure

1. It was a “compulsory sacrifice” made by the paramount authority of public officers deriving their power from the municipal law
D. Dissent

1. Thinks that whether crew or authorities pump the water in is quite immaterial

2. And ruling promotes bad policy b/c put crew and authorities in antagonism and may preven the master from using their superior facilities for extinguishing fires

E. For rest see above in General

IV. Navigazione Generale italiana v. Spencer Kellogg and son, inc. (2d Cir. App., 1937) = Peril and mistake or not

A. Notes – if there is a peril, but the master is mistaken as to its degree, and takes more drastic action than necessary, general average can still be allowed

B. But – general average has been disallowed where the master was mistaken as to the existence of peril

Ch. 7 D – Vessel Fault

V. the Jason (USSC, 1912) – vessel fault

A. Facts

1. Norweigan steamship Jason, while going from Cuba to NY with general cargo, including 12,000 bags of sugar stranded off the south coast of Cuba, through the negligence of her navigators

2. Vessel was released from strand by jettisoning 2,042 bags of sugar

3. Adjustors said that owners of sugar owed general average

B. Bill of lading clause

1. In lading basically said that the consignees or owner of cargo shall not be exempted from liability for contribution in general average even if caused by negligence of the pilot, master, or crew

2. The effect of the Harter Act plays a role here

C. Rule/holding:

1. So far as the Harter Act has relieved the shipowner from responsibility for the negligence of his master and crew, it is no longer against the policy of the law for him to contract with the cargo owners for a participation in general average contribution growing out of such negligence; and

2. Since the clause contained in the bills of lading of the Jason’s cargo admits the shipowner to share in the general average only under circumstances where by the act he is relieved from responsibility, the provision in question is valid, and entitles him to contribution under the circumstances stated

Chapter VII. – Salvage

I. General – 

A. 3 interests that participate in Salvage proceeding
1. Master, crew, and vessel owner (get share) and 

a. Is split by rank and the degree of risk that each party experienced and skill exhibited

B. Coast Guard or firefighters and others whose job it is to rescue others and their property are not eligible for salvage awards, In general, but some disagreement

C. salvage awards are typically covered by insurance policies

1. rationale is that ship may be at risk

D. 3 Elements must prove for “Salvage” – 

1. A marine peril
a. Peril Must only be reasonably apprehended, not imminent

b. So long as the ship is in peril, any voluntary act which contributes to her ultimate safety may rank as an act of salvage
2. Service voluntarily rendered when not required as an existing duty from a special contract (think salvage clause in employment or other salvage K) see F.

3. Success in whole or in part, or that the service rendered contributed to such success (common law “no cure no pay” though)

E. if these 3 elements met, the owner of the salving vessel, and master and crew share  in the salvage award amount determined by the court 

1. court also determines what % goes to each

2. Based on some analysis of degree of risk that each interest experienced and degree of skill exercised in order to achieve the successful salvage

F. Voluntary act

1. The fact that common ownership of the salvor and salved vessels has played no part in the grant of salvage awards (see Salvage Act)

2. Rule - Where an individual performs a salvage service outside the normal scope of his employment, the rule is that “nothing short of a contract between the owners of the slaved vessel and the salvors to pay a given sum for the services to be rendered will operate as a bar to a meritorious claim for salvage.

a. So you can bet that cruise lines putting this in contracts now

b. Nothing like this in the contract for Sun’s crew, their employer merely ordering them to help other vessel does not make that a pre-existing duty and pre-empt salvage

G. Convention on Salvage - The subject of salvage in the US is governed by a 1912 statute and earlier American common law decision, which may  be superceded by 1989 Convention on Salvage effective in 1996 (think enviro situations)

1. It does provide that a salvor gets its expenses for an unsuccessful attempt to achieve salvage to avoid environmental damage (contrary to the otherwise applicable  maritime case law of no cure no pay)

2. And at least double expenses if successful in avoiding environmental damage

II. Markakis v. S/S Volendam (Dist. Ct. SDNY, 1980) – common ownership of vessels does not effect renumeration for assistance or salvage services
A. Facts

1. Master ((), of the vessel SS monarch, commenced suit on on his and crew’s behalf to recover salvage award for services rendered to the SS Monarch Star

2. Cruise line vessels – both vessels owned by same company, but crew of salvor still entitled to salvage

3. Towed vessel to safer place and took on passengers and luggage

B. Discussion of Latches and SOL for different parts of admiralty
1. SOL for COGSA = 1 year §1303(6)

a. But if a notice of loss or damage, either apparent or concealed, is not given as provided for in this section, that fact shall not affect or prejudice right of shipper to bring 

2. SOL for wrongful death under DOHSA = 3 years

3. SOL for wrongful death under general maritime = 3 years

4. SOL for Salvage = 2 years

5. SOL for Wrongful death or injury under Jones Act = 3 years

6. Harter Act = no SOL

7. Limi. of Liability Act – must file in fed. dist. Ct. within 6 months

C. Good Notes – EXAM Maybe

1. Salvage vs. towage
a. Salvage service commands a higher award (if fee is not agreed to)

b. Under a salvage K – both vessel and cargo owners are liable for payment

c. Salvage K creates a preferred maritime lien (which has higher priority than a towage K maritime lien)

d. If the vessel is disabled then it is a salvage service
2. Note 3 – Salvage of one’s own ship
a. Seaman are generally not entitled to salvage of their own vessel b/c crew members have a pre-existing duty

b. But, if vessel owner abandons vessel – says go away the vessel is done and the crew still saves, then they are entitle to salvage

3. Note 5 - no cure, nor pay
a. Can still get salvage even if unsuccessful if avoid severe environmental damages by actions

4. Note 4 – STATUTORY duty to Stand by
a. In case of collision vessels are required by statute to stand by and render necessary assistance

b. If not collision – and interrupts salvor’s ship’s normal duties etc. they may be able to claim salvage
5. What services count?

a. The salvor need only “contribute” to the saving of the property to be entitled to salvage

b. Merely standing by a vessel in distress can be a salvage act

c. Where boat put water on pier and not ship, they were not entitled to salvage

III. Margate Shipping Co. v. M/V Ja Orgeron (5th Cir. App., 1998) = How to calculate the amount of salvage
***Neil says varies case by case and how much weight to give each is not laid out
A. Facts

1. Oil tanker salvages boat and flotilla that had space shuttle booster rocket off Florida in bad storm

2. Great peril to ship

B. 6 traditional Blackwall factors in this case used (not in traditional order)

The court has the discretion to fix the award – considering and weighing the benefit conferred upon the prop owner and the risks of the salvage operation.  Consider Blackwell factors:
1. 6 – imminent danger of complete loss

2. 5 – the combined value of the cargo and the vessel

3. 4 – assessment of the salvors risk

4. 2 – assessment of the salvors skill and energy in performing the rescue

5. 3 – the value of the salvor’s ship

6. 1 – how much time the salvor’s spent in the rescue

C. Purpose of the Blackwall factors:

1. The purpose of court granted salvage awards is to encourage rescues in settings of high transaction costs by simulating the conditions and outcomes of a competitive market (where the parties would have been free to negotiate a price)

2. Induce the parties to save the ship w/out first agreeing on terms

D. The value for salvage purposes is the market value of the prop saved
1. Where there is no market value, determine replacement cost

E. No list of factors is likely to exhaust the considerations that may become relevant

1. Skill and effort of the salvors in preventing or minimizing damage to the environment

F. A salvors misconduct or negligence may reduce or eliminate an award

G. What can be salvaged?

1. When they have belonged to the ship as part of its furniture or cargo – yes

2. When they have no connection w/a ship or vessel – no

H. Salvage convention 1989 

1. Savage operation – any act or activity undertaken to assist a vessel or any other property in danger in navigable waters or in any other waters whatsoevcr

2. Property – any prop not permanently and intentionally attached to the shoreline and includes freight at risk

I. Policy considerations

1. Obviously no voluntary salvor would be willing to perform a salvage for less that it would cost him to do it, just as no salvee would agree to pay more for a salvage than the loss he could thereby avoid

J. GOOD notes

1. note the Blackwell factors
2. Additional Factors = list is totally complete

3. Environmental Risks – one district ct. has made a 7th factor – “skill and effort of the salvors in preventing and minimizing damage to the environment

a. no cure no pay has been modified in response to some well publicized disasters of vessels carrying oil that polluted the shoreline

i. if the salvor has prevented or minimized damage to the environment, he may receive up to twice his expenses

4. Misconduct, negligence, or damage
a. A salvor’s misconduct may reduce or eliminate an award
b. Making an extravagant claim counts as a form of salvor misconduct than can reduce or even potentially eliminate the reward

5. Property subject to Salvage
a. Salvage Act prohibits salvage of US war or government vessels

b. What about house boat?

i. Make public policy argument that avoiding serious damage to other vessels and structures and damage to “vessel” or vessel like itself

IV. Sea Hunt, Inc. v. Unidentified Shipwrecked Vessel (4th Cir. App., 2000) – salvaging old shipwrecks

A. Facts

1. State of VA issued permits to Sea Hunt to explore for shipwrecks off the VA coast and conduct salvage operations

2. Sea Hunt inititated an in rem admiralty action against 2 Spanish wrecks

B. law of finds – get all of it, finders keepers

C. Spain has asserted ownership claim to the shipwrecks, however, express abandonment is the governing standard

D. US and Spain have a treaty so US intervenes on Spain’s behalf

E. Rules: the ASA statute provides that a shipwreck is abandoned only where the owner has relinquished ownership rights

1.  An owner who comes forward has definitely indicated his claim of possession, and in such a case abandonment cannot be implied

2. legist. History of ASA suggests that soverein vessels must be treated differently from privately owned ones

3. under admiralty law, where an owner comes forward to assert ownership in a shipwreck, abandonment must be shown by express acts – they must say so

a. the old giving of area to England from Spain does not mention ships etc. so does not help Sea Hunt

F. if property is abandoned, the law of finds rather than salvage applies
G. as indicatd in this case, the US cannot abandon property absent an act of congress

H. salvage claims can be asserted in rem and in personam

I.  Note on Contract Salvage

1. it often happens that a salvor will contract with a vessel owner before saving the vessel


V. notes on pages 466-467

A. Duty to Render assistance when

1. USC 2304 makes it a crime for an individual in charge of a vessel to fail to render assistance to a person in danger at sea if this can be done without serious danger

B. Salvors of life

1.  Note 7 – US courts have generally given life salvors few rights under the 1912 statutes

a. some indications that only get life salvage when saving property and life at the same time
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Chapter  X – Marine Insurance
I. General

Neil says

Marine insurance – cargo, hull, P & I, “yacht policy”

Only against loss from enumerated risk
Perils of the sea – narrowly interpreted.  Court look for THE proximate cause, not A proximate cause.

Other than certain excepted perils – burden is on the company to show 

Wilburn Boat – if there is no established maritime rule, may look to state law.  In that case, breach of warranty.

Conflicting “other insurance” clauses.  What to do?  Apply pro rata?  Repugnance?

A. Principal types of insurance

1. Hull insurance – provides coverage of the vessel and equipment etc.

a. Provides the vessel owners and others with interest in the vessel with first party protection against harms to the ship and includes some third-party protection

2. First party cargo insurance – for cargo

a. provides first-party protection to shipper and buyers of goods

3. Protection and indemnity insurance – P and I – like a liability policy for car

a. Provides for liability /third party liability type of risks

B. 2 Troublesome terms on pg. 522

1. “Warranty” 

a. in the strictest sense, a warranty is a promise that, if broken, voids the entire contract; or

b. in a more relaxed sense, a warranty is a promise  to try one’s best

i. a breach of this watered-down “warranty’ will not oust the policy, but it will defeat coverage for any loss flowing from an unseaworthy condition that the insured should have corrected

c. also used to signal particular exclusions from coverage

i. a typical example is a clause providing that an identified type of cargo is “warranted free of particular average”  This means that the Insurer will not pay for partial losses to this type of cargo

2. “General” and “particular” average – 
a. general – loss to the whole venture
b. particular – is a partial loss to a single interest

C. history

1. clubs formed 

2. Lloyd’s S.G. Policy

D. Admiralty jurisdiction

1. To invoke admiralty jurisdiction a K must be wholly maritime in nature,
a. Note: The nature and subject matter of the K is determinative of whether admiralty jurisdiction exists
b. A maritime K is one that relates to a ship in its use as such, or to commerce or to navigation on navigable waters
c. Not maritime:

i. A K to procure marine insurance is preliminary to the actual marine insurance K and is considered outside of admiralty jurisdiction (Fernandez)
2. Certain K’s closely associated with marine insurance are considered not w/in admiralty jurisdiction
3. K’s of insurance on marine objects that are not in navigation are considered by courts to be outside the jurisdiction
4. Insurance will not be considered marine if the covered risks are non-maritime in nature
E. Applicable law

Rule: (Wilburn Boat)
1. U.S. Courts should look to English law for the applicable rules, however
a. Reason – there are special reasons for keeping harmony w/the marine insurance laws of England – but English law is not precedent but of “value”
2. In absence of controlling federal admiralty law principles,
a. A federal admiralty rule – even a judge-made rule is good enough
3. The courts must apply applicable state law
a. The state with the greatest interest in the issue prevails – the court determines choice of law rules based on the F’s choice of law rules
b. In the absence of a rule, should court make one?
i. Presumption against creating a federal admiralty rule – because the lack of a federal rule shows the absence of any strong federal interest in the matter
F. The standard marine insurance policy gives protection against perils – the named perils clause of the policy sets out the principal risks actually insured against under the policy
1. Perils of the sea (narrowly interpreted)

a. A peril must be:
i. The event must be fortuitous in character, and
ii. The loss must be due to an exceptional event associated with the sea
1. Wind and waves
2. Stranding and collision – even arising out of the negligence of the crew
3. Damage from the swells of a passing vessel MAY be depending upon the circumstances
b. What is not a peril:

i. Ordinary or routine occurrences
ii. Natural decay/wear-and-tear
2. Perils of the Sea exemption clauses

a. Free of Captures and Seizures Clause
i. Excludes liability for piracy, 
ii. Acts of enemies, and 
iii. Arrests and restraints of Kings, princes, and people
iv. Note: if war risk coverage is desired the ship-owner must obtain separate war cover and pay an additional premium (Calmar)
b. Warlike Operations – all consequences of warlike operations
i. There must be some casual relationship between the warlike operation and the collision (Standard Oil)
1. Look to the factual situation in each case and apply the concept of proximate cause – proximate cause refers to that cause which is most nearly and essentially connected w/the loss as its efficient cause
3. Perils of the Sea expansion clauses

a. The Inchmaree clause – intended to provide coverage to a cargo owner when a loss is due to error in navigation or management of the vessel since the carrier is exempt from liability

G. Hull insurance – provides vessel owners and others w/interest in the vessel w/first-party protection against some harms to the ship and includes some 3rd party protection

1. Exceptions:

a. Claims that would be payable under the hull policy are excepted from the P&I policy

H. Cargo insurance – affords first party protection (and some 3rd party) to shippers and buyers of goods

1. Open or floating cargo policies (i.e. “cargo to be carried”) – these provisions are designed to allow coverage to extend to future shipments w/out the necessity of continually rewriting the policy

I. Protection and Indemnity (P&I) – 3rd party insurance protecting the insured marine operator against some of its potential liabilities

1. Definitions:

a. Particular average – partial loss to a single interest

b. General average – loss to the whole venture
J. Excess Insurance
1. Rule: double insurance is void to the extent of the over-insurance
How insurance works:
a. If the insurer on one policy pays the entire loss, they may request contribution from insurers under other policy or policies
b. Other insurance clauses can provide 2 other functions:
i. Excess clauses - Excess cover where the primary insurer has an upper limit on liability, and
ii. Back-up cover where an escape clause allows one insurer to avoid liability if valid and collectable insurance exists from another insurer
K. Types of insurers

1. Primary insurers – have a duty to defend claims made against the insured
L. Interpretation of policies - “contra proferentum” An ambiguous insurance K provision must be construed against the insurer who drafted it
II. Standard Oil co. v. US (USSC, 1950) – There must be some causal relationship btwn the warlike operation and the collision 
A. Court says this was not a consequence of hostilities b/c

1. The minesweeper was not the “proximate cause” of the tanker’s damages

2. Courts says here that can’t just be “a cause”, but must be the “predominate and determining” cause or reason for the collision

B. Notes-

1. Hard to really says that these types of cases will be precedent for any other

2. Note 2 pointed out – 

3. “barratry” – deliberate misconduct by master or crew

III. Calmar Steamship Corp. v. Scott ( USSC, 1953) – war risk policy

A. Facts

1. A suit in admiralty against the British underwriters on a war-risk policy (of hull insurance) issued to cover the Calmar Corps’s SS Portmar for a voyage, in the winter of 1941-1942, from the US to port or ports in the Philipine Islands and return to an Atlantic or Pacific port in the US

2. steamer chartered by US and sent with ammo and supplies to Philippines before Pearl Harbor and was diverted to Australia after war began

3. was used by Australia and was eventually bombed in Australian port of Darwin and ran aground and left

B. Question of whether the Portmar was covered when she was attacked?

1. ( made argument that the “voyage” ended when the vessel was used by/for Australia shipping on a couple of short voyages

C. court said

1. the voyage did not end b/c didn’t say couldn’t’ go to other ports first

2. the provisions of the policy insured against a loss such as that of the Portmar, though it be the consequence of seizure by a British ally and not enemy

3. but the Koepang expedition was venture undoubtably inconsistent with the voyage specified in the Portmar’s insurance, but don’t decide this here

D. Notes – important here

1. Constructive total loss – the insured vessel has sustained damage beyond a certain point and the insured can claim this and declare an abandonment of the vessel to the hull insurer and recover on a total loss
2. Deviation – the assurer is deemd to have intended to accept only that risk that inheres in the expeditous prosecution of the voyage by the suaul commercial route
a. Where the vessel without excuse, departs from the route, or delays unreasonably in pursuing the voyage, the policy is ousted

b. The contract of insurance, Once ousted, is gone forever, return to the proper course does not restore it

IV. Infamous Wilburn boat case = use state law
A. this court says the insured forfeited coverage b/c of berrimae fidei – “utmost good faith

1. insured knew the policy didn’t cover commercial uses of house boat and knew they were going to use for this purpose and didn’t disclose this to insurers

V. Craddock International Inc. v. WKP Wilson and sons, Inc. (5th App., 1997) = interplay of P and I and Cargo insurance
A. Facts

1. Shipping of fishing plant from Venezula to Peru using American boat and insurers

2. PMSA did not obtain first-party cargo insurance for  the fish meal processing plant before the Scotia Seahorse sank

3. Ship sinks and loses cargo

B. Cradock’s P and I policy contains a limitation of coverage clause that limits the insurer’s indemnification obligation to $250 per customary freight unit

1. Ends up being a $250 (fish plant considered one package) coverable loss under the policy, even though the district court awarded PMSA and Cradock $1 million

C. Implied warranties and P and I policies

1. It would be non-sequitur to conclude that the unseaworthiness of the insured vessel would negate coverage under a P and I policy whose purpose is to protect for  the insured’s own negligence

D. Brokers

1. This case illustrates that brokers CAN MAKE costly mistakes

2. They are usually treated as agents of the insured rather than the insurance company

VI. Fernandez v Hayne (dist. Ct of Eastern Virginia, 2000) – how do tell if maritime contracts – initial contract or 

A. Facts

1. (, John Fernandez contracted with US Enterprises and it brokers/employees, Haynie, to place and maintain an insurance on his shrimping vessel

B. issue: is this a maritime contract?

1. That is between broker and insured

2. Brokers switched insurance coverage from one company to another without knowledge or approval of (
C. Holding: the Exxon case and its progeny plainly discourage the application of per se bars from admiralty jurisdiction in contract cases.  

D. Reasoning

1. Subject matter of the agreement between the π and (s was a marine insurance policy that, if loss ensued, would undoubtedly fall within the court’s admiralty jurisdiction

VII. Seaboard Shipping corp. v. Jocharanne Tugboat Corp. (2d, App., 1972) – multiple coverage and who pays

A. What this case is about is a situation that is common with insurers

1. When multiple coverage

B. Facts

1. Jocharanne had 3 policies covering the barge

a. $200,000 Hull and Machinery policy by Lloyd’s

b. Open cargo liability policy

c. $200,000 P and I

C. court holds

1. that Oceanus doesn’t have to pay 

D. b/c – 2 reasons, but 2nd the point here

1. an express escape clause in policy – ‘that don’t have to pay anything that another insurer are going to pay for

E. Notes – main thing here

1. P&I coverage as supplementary to hull coverage – 

a. Case holds – that both historically, and in this case, claims which would be payable under the standard form of hull policy are excepted from the P and I policy

2. Note 2 – “Other Insurance” clauses – When the above principal of sub ordination is not in play, courts resolve disputes among insurers according to a hierarchical treatment of the 3 perceived types of “other insurance” clauses

a. Excess clauses – providing that the policy kicks in  when the limits of other available insurance are exhausted – are honored

b. Pro rata clauses – setting out a percentage of coverage the policy bears to the net amount of coverage available – are less favored

c. Escape clauses -  providing that coverage ceases whenever other insurance covers the loss – are somewhat disfavored

**The result is that when Policy A has an excess clause, Policy B a pro rata clause, and Policy C an escape clause, C must pay first, up to its limits; then B; and only then A

F. Note 2 “mutual repugnancy” – Often run into = when 2 clauses of the same type clash, a doctrine of mutual repugancny comes into play, voiding both clauses 

1. result is that the insurers must share the loss in proportions determined by their policy limits

VIII. Shaver Transportation co. v. Travelers indemnity co. (US Dist. Ct., dist. Of OR, 1979/1980)

A. Facts

1. Both shaver (carrier) and Travelers (shipper) take out marine cargo insurance

2. Shaver doesn’t properly clean the hull of barge which had tallow in it and the caustic soda that Travelers shipping is ruined

3. The barge gets some damage by having soda in it until can be properly removed and some salvage

4. Both sue under their policies

B. Why do both parties get insurance and then cargo owner puts the carrier as 

1. Frees up carrier from liability to the extent of the coverage of the shipper/cargo owner

C. This is not an “all risk” policy which costs more, but an “enumerated perils” policy

D. Said that inchmaree clause doesn’t apply here 

E. Coverage for negligence in policy didn’t apply b/c unseaworthiness of vessel due to prior shipping of tallow did not touch the causes enumerated in the clauses

F. Note 2 – “Inchmaree clauses’
1. This arose b/c the House of Lords restrictively read (the perils clause in a Lloyd’s S.G. policy of time hull insurance) in the new age of steam vessels not to include damage from a pump clogged through valve failure

2. The lords reasoned that these were not the type of perils, ejusdem generis with those specified in the old SG perils clause

3. Shipowners and cargo interests responded by persuading underwriters to include clauses along the lines of the one quoted in note 10 of Shaver

4. Today means anything other than a “peril of sea” – used to add additional perils short of “all risk”

5. They are risks that cover specific things

G. Note 3 – Ejusdem Generis – the concept- that general language at the end of an enumeration is limited to scope by the types of things enumerated

H. Note 5 – “enumerated perils” policies; “all risks” policies
1. In enumerated perils policy the assured has to show the court a clause expressing coverage

2.  In “all risks” policies – the insurer has to point to a clause excluding coverage

IX. Beyond the case

A. Could have claim under “unseaworthiness” b/c barge not fit to carry the soda cargo

B. What is a “customary freight unit” if suing under this

Ch. X. FORUM SHOPPING and choice of law

I. Venue – venue in a federal court to exercise admiralty jurisdiction is proper wherever personal jurisdiction can be had
II. Forum Selection Clauses

A. Second Restatement

1.  Rule: Forum selection clauses in international K’s which are non-cargo (and thus not traditional COGSA cases where COGSA applies regardless of whether the parties have elected to include COGSA in the K) are prima facie valid and should be enforced unless enforcement is shown by the resisting party to be unreasonable under the circumstances (The Bremen)
a. Factors to consider:

i. Did the parties equally negotiate the K or was it drafted by the party w/the superior bargaining power
ii. Were the parties both U.S. based?
iii. Did the party select the F in an attempt to discourage parties from bringing suit?
b. Reasons for – forum selection is a reasonable effort to bring certainty to an international transaction and to provide a neutral forum experienced and capable in the resolution of admiralty litigation 
c. Reasons against – such clauses tend to oust a court of jurisdiction 
2.  Forum-selection clauses in form passage K’s are subject to judicial scrutiny for fundamental fairness
3.  Note: dissent – the prevailing rule is that forum-selection clauses are not enforceable if they were not freely bargained for, create additional expense for one party, or deny one party a remedy

B. Forum Selection Clauses in Bills-of-Lading under COGSA

1.  Forum selection clauses in bills of lading are valid despite the language in COGSA that states “liability…may not be lessened when failure in the duties or obligations provided” 
a. Reasoning – COGSA does not address the separate question of the particular forum or other procedural enforcement mechanisms that may reduce liability on their own
C. *Foreign law (choice of law) selection clause in a bill of lading covered by COGSA will probably be held to be invalid in US courts b/c: (on past exam)
1.  Where this no opportunity for a US court to review a foreign decision a enforcement of a clause mandating a foreign forum may be denied 

Chapter XI. - SOVEREIGN IMMUNITY

III. Federal Governmental Sovereign Immunity

A. Government K’s

1.  Waivers of governmental liability (sovereign immunity) on non-maritime contracts
a. The Tucker Act – most non-maritime K actions against the U.S. must be brought in the Court of Federal Claims
b. The Contract Disputes Act – an administrative agency system
2.  Waivers of governmental liability on maritime contracts
a. The Suits in Admiralty Act (SIAA) – covers other maritime K assertions against the government
b. The Public Vessels Act (PVA) – covers maritime K claims arising from the operation of public vessels of the U.S. = NO in rem against US

i. Both preclude in rem suits while allowing for some in personam suits against the government
B. Government Torts – Torts is different

1.  The SIAA and PVA waive governmental immunity from suits in tort – maritime tort – as well as K
a. The PVA
i. Precludes prejudgment interests, and
ii. Requires foreign P’s to make a reciprocity showing (that the P’s country would permit a U.S. citizen to sue it under similar circumstances), and
iii. Is more restrictive on venue controls
2.  The Federal Torts Claims Act (FTCA) – does not cover any claim for which a remedy is provided by the SAA or PVA
a. Covers tort suits against the governmental entities that fall outside admiralty jurisdiction
b. Exceptions - where governmental immunity is retained:
i. Discretionary function – precludes any suit on any claim based upon the exercise or performance or the failure to exercise or perform a discretionary function or duty on the part of a federal agency or an EE of the government, whether or not the discretion involved be abused
ii. Any claim arising in a foreign country (does not include international waters)
C. Governmental immunity as jurisdictional

1.  Claims asserted under the SIAA and PVA 
a. Are the exclusive jurisdiction of the federal district courts

b. However, unless a party is a government employee, they can bring tort claims either in the federal district court as a maritime tort or in state court under the savings to suitors clause as a general common law tort
IV. State Governmental Immunity

A. Rule:  

1.  A non-consenting state 
2.  Cannot be sued for damages in either federal court or the state’s own courts unless 
3.  Congress has unequivocally expressed its intent to abrogate the state’s immunity
a. This abrogation can only occur expressly w/Congress acting under the authority of the 14th amendment
b. Note: for Congress to invoke section 5 of the 14th it must:
i. Identify conduct transgressing the 14th’s substantive provisions, and
ii. It must tailor its legislative scheme to remedying or preventing such conduct
B. Exceptions to state immunity 

1.  Nothing prevents suit against state A in the courts of state B provided personal jurisdiction can be had there,
2.  In ratifying the Constitution the States consented to suit brought by other states or by the Federal Government,
3.  Congress has narrow authority under section 5, to enforce the 14th amendments substantive provisions by abrogating the state’s sovereign immunity,

4.  An In rem action can be maintained against property claimed by a state if the state does not have possession of the property, and
5.  Many states have enacted tort claims acts which partially waive their immunity
6.  Note: the immunities only protect those governmental entities that qualify as an arm of the state 
V. Foreign Governmental Immunity

A. Rule: The FISA provides the sole basis for obtaining jurisdiction over a foreign state in federal court
B. The FISA
1.  1604:
a. A foreign state shall be immune from the jurisdiction of the U.S. courts and of the states except
b. As provided in 1605-07 of the Act
c. Note: 1604 bars federal and state courts from exercising jurisdiction on district courts when a foreign state is entitled to immunity
2.  1330(a):
a. The district courts shall have original jurisdiction,
b. Of any non-jury civil action against a foreign state,
c. As to any claim for relief in personam with respect to which the foreign state is not entitled to immunity under 1605-07 of the FISA or under any applicable international agreement
i. This only applies when an international agreements expressly conflict w/the immunity provisions of the FISA
d. Note: 1330(a) confers jurisdiction on district courts to hear suits brought by U.S. citizens and by aliens when a foreign state is not entitle to immunity under 1604
3.  Exceptions:

a. Waiver of immunity,
i. The requirements of waiver statutes are treated as jurisdictional and thus not subject to relaxation no matter how compelling the case
b. Commercial activities occurring in the U.S. or causing a direct effect in this country,

c. Property expropriated in violation of international law,
d. Inherited gift or immovable prop located in the U.S.,
e. Noncommercial torts occurring in the U.S., and
i. Limited to only w/in the U.S. – the continent and those islands that are part of the U.S. or its possessions
ii. It makes no difference that the tort had effects in the U.S.
f. Maritime liens
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Review

II. missed – definition of vessel

A. what about structures?

B. Stewart case

1. Thomas said only need to be capable of moving and it did occasionally

2. Capability is the most recent SC view 

a. Does not have to being used at the time

3. Question of what about something possible of moving but hasn’t for 20 years

a. This is still unclear if the stewart case overturns these

II. 28 USC 1333 – simply created fed. maritime jurisd. over maritime cases

A. sayd that 

B. except Savings the suitors clause – says state has concurrent jurisd.

C. have seen over year sthat states have concurrent over all maritimes claims except a few exceptions

1. ones not found at common law

2. typically in rem

3. another is petition to limit liability under the LOL ACT

C. Very important point that if brought if state or Fed. law it is still governed under admiralty law

1. If brought by diversity of cit. and min. $75K still admiralty law governs

2. Even if on an issue the court says going to use state law

D. Note that Admiralty law doesn’t really govern procedure just substantive law

E. LOL can only be brought in federal court

1. So if ( is sued under admiralty in state court and they want to invoke LOL then they need to file LOL in fed. court

2. May go ahead with state jury trial and then go to fed. ct. after judgment, but before award of damages and see what to do

F. Rounds v. Cloverport Foundry (USSC)

1. Action in rem

G. Group of admiralty rules that merged in 1966 and then FRCP became applicable to admiralty, except 

1. Supplemental rule C for bringing in rem

a. Main thing is if doing this, the vessel needs to be here

b. Does not have to be there when initiate action, just when get to  

c. Vessel can agree to put up a letter of undertaking???

2. Suppl 59

3. FRCP Rule B dealing with maritime attachment

H. As to maritime attachment a couple of things required

1. Cannot use attachment if ( in jurisdiction and cannot be served service of process in the jurisdiction

2. Some kind of goods/items that can be attached

I. Jury trial

1. Courts have said that this fed. right does not apply in admiralty

J. saw some cases that emerging recently, especially as env. Law is developing, so mainly in env. Law courts seem to be fairly receptive to idea that state law may be allowed as long as don’t have severe conflicts

1. courts are 

III. Substantive maritme/admiralty law (classes 4-6)

A. Rights in personal injury or death depends greatly on status of person killed

1. Was the person if not a seaman, covered by Longshoremen and Harbor workers Act?

a. Can’t be both

2. If neither apply then Kermeric case – if neither apply the standard is to use general duty of due care

a. Pure comparative fault Contributory negligence is used so can get 10% even if 90% liable

3. What about example where are sent from ship to shore to get supplies and taxi driver drives negligently then have a claim 

a. That claim would be governed by Kermerec and not Jones Act or Longshoremen Act

b. Kermeric does not differentiate between classes of people when on vessel – when someone visiting on vessel still owed standard of “due care”

i. Only exception is a thief or someone intending to blow up vessel etc.

c. Missed product??

B. Seaman,  Longshoreman, or none?

1. Chandris and wilander case

2. whether or not deemed to be crew of one or more vessels and assisting in the mission of that vessel (like cook or casino vessels and employees)

3. cases like Chandris lay down test

a. rule of thumb that if spend >30% or time in vessel activities will be considered a seaman

b. but this question will be a jury question if have a jury

4. may turn on whether or not the thing working on is a vessel

5. if are get

a. maintenance(daily living exp.) and cure (medical/hosp expenses) up to maximum cure, **which is important b/c under state law may get ongoing, even lifetime, aid, but not here

i. if have gotten as good as will get then you are on your own

b. nothing is required in way of causation between seamen and master etc. to invok mainte. And cure = all you need to show is that manifested itself or happened while in employ of vessel (so even if had disease before employ , but manifested during emply get maint. And cure)

i. only thing is if can prove that happened before

IV. Jones Act – and unseaworthiness

A. ? and unSeaworthiness of vessel – Jones act

1. causation plays a role here, but only need to show a slight cause

2. don’t need to show fault by unseaworthiness of injury just unseaworthiness

3. can’t bring in rem under Jones Act, but can bring separate admiralty claim

4. typically if π can make out both Jones Act unseaworthiness and in rem admiralty, they will do that 

B. fish slime case – Does π have to show some kind of exercised due diligence – answer to that is irrelevant

1. if vessel in unseaworthy condition and may have caused injury then that is enough

2. if Master not properly trained can be unseaworthiness

3. or if Master new that crewman was mentally ill and then that ill person kills someone – that may be unseaworthiness

4. **there has been cases where don’t allow where the injured contributed to the injury – the file cabinet and master case example (basically ends up being 100% contrib.. neglig.)

V. Longshore and Harbor workers ACT

A. Jenson cases in 1917 – said that unconstl.for state worker’s comp. laws to apply to fed. maritime cases on ???

1. 1972 major set of amend.

B. since then, 2 major requirements

1. Situs requirement – prior to 1972 meant navigable waters – said injury must have occurred on navigable waters or adjacent priers, wharves etc.

a. Remember seaman don’t have to be injured on navigable waters if in service of ship to qualify

b. Now- anyone working on cargo that just came off vessel or just going on the vessel then pretty clear

c. When talking about 50 miles inland then a little more sketchy

2. Status requirement – “must be involved in maritime employment”

a. Not a taxi driver who drives down to docks everyday

b. Traditionally = loading and unloading vessels (longshoring)

c. Workers who repair vessels (at shipyard)

d. ?

e. a ship breaker – involved in tearing up ships

3. some exclusions in Act (so if have an esoteric case be careful)

a. people working at resort

b. they may be covered by State law or Longshore or Jones

c. if not covered here, may be a kermeric case

4. what if run a cook shack on the dock for benefit of employees?

a. Well if on vessel and doing this then probably crew, but 

b. If run a mobile type shop on the dock (and in someone’s employ)

i. Situs = OK

ii. Status = question here, not sure 

c. But if not longshormen Act then clearly state workers comp.

C. Perini case that some post 1972 cases don’t require status, b/c occurred before ???

1. That is a construction worker, working aboard a barge on waters to build bridge

2. Said Congress didn’t’ intend to so narrow coverage

VI. Wrongful death claims

A. Jones Act/death on high seas Act or state law?

1. answer depends heavily upon who the decedent is:

a. if a seaman, then Jones Act  = 

b. Act provides for pecuniary loss only – out of pocket, definable type of economic loss

c. no loss of society allowed

d. rules out loss of society and rules out punitive

2. some states allow loss of society and some don’t and some question 

3. remember that even if bring admiralty in state court – the subst. law of admir. Will govern so still no other damages

B. Death on the high Seas Act

1. covers any death on high seas and after 1 league or 3 nm

2. again only covers only for pecuniary – so no loss of society

3. since Amend.

4. ***** TEST I think****airline air crash in navigable waters need to look closely ast Act to see what is covered

C. Moragnia case – says a right to judge made sue for maritime wrongful death if not covered under any other act

D. Wilburn boat and Yamaha

1. Wilburn says if don’t have any federal rule then will apply state – don’t worry about his case so much Neil says

2. Yamaha says that if not covered by any applicable wrongful death statute then can apply state law

E. Yamaha is where we stand now

1. Moragne type suit

VII. Limitation of Liability (for vessel owner)

A. Covers only vessel? and bare boat charter

1. Tort occurred without the owners privity and knowledge

a. That is the question

b. Case law says some kind of upper level, onshore managerial employee type person

c. Not the ship master type or lower level onshore employee type privity

2. Enforced by filing federal limitation of liability

3. Court decides if owner is liable and how much each 

B. Determine value by value of vessel at the end of voyage

C. Limitation Fund – 

1. Includes value of vessel at the end of voyage, so if sunk worth 0, but if can be raised then may be some value placed on 

2. Includes pending freight

D. Says with exception of fire, the value to which the owner can limit its liability is the value of vessel at end of voyage plus includes pending freight, but with fire

E. Fire part of statute – says that if owner entitle to limit – the limitation is zero, not allowed

F. Missed – P and I insurance ??/

G. petition???

VIII. Carriage of goods by sea

A. Harter Act before – still has some force of its own

B. COGSA now = tackle to tackle (loading to discharge)

1. Under Harter act delivery – it means at or not to far from ocean terminal and not 150 miles inland

2. Big difference is $500 per package limitation in COGSA

a. Operates as contract

b. If something different in bill of lading then ? of which will be enforced

3. Under §1307 of Act can /???

C. Both list a group of causes for which owner liable and not liable

1. Usually negligence and storage of cargo – dropped etc.

2. Failure to use due diligence (essentially negligence) to ensure seaworthiness of of vessel

3. **No recovery under COGSA if caused by negligence of crew in navigation and management of vessel

4. A lot of litigation about 

D. COGSA has a fire exemption like limitation Act

1. If caused without owner’s privity of knowledge the liability is 0 not $500 per package

2. Broader under COGSA b/c carrier can take advantage

3. Anyone who issue a bill of lading can take advantage of COGSA

E. Liability is imposed in rem if liability under COGSA – public policy reasons for this

F. Must show that goods were  or out turned improperly or not at all

G. Has a “reasonable deviation clause”

1. Carrier liable for any “unreasonable” deviation not reasonable one

2. Carrier is not able to use certain defenses if does

3. Deviation can not only be geographical – out of customary route, but if stopped along route for other reasons (give the crew a vacation)

H. Ocean bills of lading – Himalaya clause

1. Another carrier can claim same defenses– inland carriers

2. Typically longshore outfits and inland truck or rail carriers

3. Or could have separate bills of lading for each segment

IX. Maritime leans and 

A. ??

B. 1920 congress enacted maritime lean Act and ??

1. maritime lean act deals only with “necessaries”

a. fuel, tug services, 

2. maritime leans an “incoet” – float around in air???

C. Prior to 1920 contract to build a vessel , but in 1920 supreme court said creating a “preferred ship mortgage”

1. Lender can foreclose under in rem fed. maritime case

D. Differentiate between Preferred ship mortagage and Preferred maritime lean

1. So after 

E. Priority

1. Judge made rules – a ranking by class – seaman’s wages come first

2. If not enough money to pay all claims then go to higher ranked first and within a class then go to higher ranked first

3. Reverse chronological order

X. Maritime collision

A. Standard liability based on fault – did a vessel or vessels involved violate one of the COLREGS – like state vehicle driving law

B. A Vessel that violates COLREG presumed to be at fault unless it cannot show that is WAS NoT THE cause – Penssy. Rule – very harsh

C. If hit bridge or stationary object then presumed that the vessel’s fault – see notes

D. if more than one vessel or person at fault, then apportioned like comparative fault

1. not simply a share by number of people – overrule by ? case

E. TUG –Tow 

1. Bisso case – exculpatory clauses in contract by tug are illegal

2. Bremmen v ZAPAta case – said at least in international setting, the exculpatory clauses are not totally illegal AS LONG as equal bargaining power

a. So Bisso undercut, but Bisso is in domestic waters so undecided

F. ?

1. other important principal from “the china (1860) – important principle if a pilot screws up you can sue the pilot or vessel in rem, but not vessel owner

2. ??

XI. General Average

A. A voluntary sacrifice of cargo to avoid a real or reasonably perceived danger to vessel and cargo

1. Jettison is common cause

B. When occurs all interest participate pro-rata – so each share

C. Procedure – adjusters appointed to make calculation

D. Bills of lading clauses 

1. So if vessel  found itself in danger due to negligence of crew, cant’ say cargo owner you have to share in loss

XII. Salvage – general principle is that a person(s) that participate in maritime salvage are entitled to a % value  of value

A. If non-contract then “no cure = no pay”

B. Those entitled are

1. Master, crew, and owner of vessel

C. Pure salvage and contract salvage

1. If contract, then the owner made an agreement to send someone out to salvage

D. Life salvors

1. The life salvor may be allowed to pariticpate in cargo salvage as a reward

XIII. Insurances

A. P and I 

B. Cargo insurance – first party insurance

1. Wilburn boat has come up several times – said no federal law established so look sto state law, but then it could mean will have different maritime alw all over the country so bad for uniformity

2. Case has been critized

XIV. Skipped the rest

Exam

1. look at format = will be same

2. spend time first and make a little outline first so can order issues

3. if question calls for a part of statute then could cite it

4. looking for reasonable answers – can take a minority position if do it reasonably

2nd essay question

1. 1st thing to look at is what basis for liability owed to grain company 

a. a COGSA type of situation

b. a failure to carry cargo at all is a violation

c. could argue that perhaps on other hand it is a lack of due diligence to keep vessel seaworthy by dumping oil over

d. may argue not a COGSA claim at all, but plain old breach of K

e. argue that committing criminal act is unreasonable deviation
f. argue that converted grain 

2. how does grain company’s claim stack up against govt. claim and 

a. want to argue some kind of theory of liability against vessel owner puts us ahead of ship mortage

3. if expenses of offloading vessel would be treated as ??? expense

4. another issue is if O is liable to grain company then for what? - $500 per customary freight unit (if say its uner COGSA)

5. if was in rem and not cargo

6. also think about foreign immunity – “restraining princes”
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