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0. Prejudgment Seizure & Due Process


A. Broad Rule: No Taking without a hearing.



Exceptions

· Important Govt. or public interest
· Special need for prompt action (sick chickens, misbranded drugs.)
· State has kept strict control of its monopoly – where judge grants a warrant, i.e. EPA gets the okay to go in and seize pollution. 
B. Consideration in Pre-Judgment Seizures



1. Interest of parties in property.



2. RISK OF ERROR (erroneous deprivation) 



3. Interest of Ct. – How much is going to cost? 



4. Affidavit


C. Post-Judgment Remedies



1. Damages



2. Injunction



3. Preliminary Injunctions 65(a)



(a)(1) notice to adverse party



4. TRO – 65(b)




w/o notice only if:

· Immediate and irreparable injury will result before notice to adverse party is given. (b)(1)
· Atty. Seeking TRO certifies in writing that he can't get a hold of adverse party. 
· Duration: 10 days
Note: TROs can be sought in tandem w/ permanent injunction

I. Starting a Suit:  Pleadings


A. What's in a Pleading?



1.8(a)(2)Short and plain statement of the facts (known as notice pleading. 




Purposes: 




1. Put D on notice as to what P's claim is and what it's based on.




2. Put Ct. on notice as to what's at issue.




3. Deciding the merits – P may have no right to relief. See 12(b)(6)
2. 8(e)(2) Inconsistencies. Facts may be unclear (no discovery yet), so inconsistent counts are okay. 

3. Information and Belief:  AVOID IT!


1. Informs Ct. and D what you can't factually support.

2. B/c it's an allegation – not all of an allegation is necessarily true, so you want to get as much factually correct as humanly possible. 

3. Fear of Rule 11 – It's almost like telling the court you didn't do your research. (When you sign your pleading, your saying you did the research 11(b).

DON'T DO IT UNLESS ABSOLUTELY NECESSARY! 

When can I plead information and belief?

· Only when necessary > Statute of limitations is about to run and you think you have a really good case. 

· Plead 11(b)(4) and then do some research. If you were wrong about your client's case, you have 21 day safe harbor. 



4. Fear of Rule 11(c) - Sanctions? 

0. 1983 – Revised to give the Rule some teeth. Judges concerned about "litigation crisis." Nasty motion attacking veracity of opposing council. 

1. 1993 Revisions – Rule 11 Lite
· Case has to be likely to have legal and evidentiary support.

· If you make a mistake, you now have a 21 day "safe harbor" to correct your mistake. 

· Rule changed b/c it was intended to deter frivolous litigation, not punish attys, which is what it ended up doing. 

2. Do your research. Plead based on a factual investigation. (b)(2)
3. Doesn't apply to discovery. See Rule 37. 


B. Exceptions to Notice Pleading

· 9(b) Heightened Pleading standards in cases of fraud or mistake, conditions of mind can be pleaded generally.

· Cannot be applied in cases where not pleading fraud or mistake. (Leatherman v. Tarrant County)

· Policy Note: These cases should have heightened pleading standards b/c they're very expensive to defend.  

C. What if the pleading is lacking? 

1. It's too vague 12(e): Motion for a more definite statement. As long as it doesn't fall into the 9(b) category, pleading just has to be a plain statement of facts. 

2. It's irrelevant 12(f). Granted when portions of pleading are immaterial. 

3. You have no case! 12(b)(6): Failure to state a claim,

· First major hurdle for Ps to overcome

· Extremely broad interpretation of this rule. 

· Usually filed within 20 day period after initial pleading is filed. 

II. Defendant Responds – The Answer and Other Stuff


A. When?  12(a)(1)(A): You have 20 days to file your answer. 



1. What if they don't show up?

55(b)(1): If the defendant completely fails to appear and the relief that is sought is a certain sum, a clerk can enter default judgment.

55(c): If a showing of "good cause" can be made, then the default judgment can be set aside.


B. What's an Answer?



0. General Stuff

· Admits and denies things in the complaint.

· Anything is admitted need not be proven at trial.
· Admission removes issues for the trier of fact. (Judges like this.)

1. Admit or Deny?

() 8(b): D's answer must admit or deny the allegations made. If you fail to deny, that's an admission.

() You can deny generally, but that would put everything in the complaint at issue. This can raise 11 problems. (Ex. USOC v. Harding.  Can't dispute Harding's age as alleged in the complaint.) 

() If you don't have sufficient information to answer, you can plead that under 8(b). 

· You cannot do this if you have the information or could have figured out that you had access to it. 

· Be careful about denying on lack of information and belief. 

· If you have access to the information and then deny it in the complaint, the Court may treat that as admission. 

2. Affirmative Defenses & Allocation of Burden in Pleading

() The defense has an obligation to plead certain facts. It's their burden. 19 affirmative defenses listed in 8(c), which says that the D shall plead certain facts. 

() Other sources burden in pleading: 

· Statutory text.

· Legislative history

· Information Method: Put the burden of proof/pleading some information on the party that has it. Allocate the burden on the party who knows more. (Ex. Gomez v. Toldeo, D had burden to show what he did was in good faith. "facts peculiarly with the knowledge of D.") 

· Probability Method: If there is a norm, then the party who deviates has the burden pleading affirmatively. 

C. Counterclaims


0. Offensive (rather than defensive) motion


1. Compulsory – 13(a) – "shall"
· Sibling rule of preclusion – If you are a D and you are faced w/ a potential counterclaim that arises out of the same transaction or occurrence as the P's claim, then you SHALL bring the counterclaim. 
· If you fail to bring the claim, then you are barred. (Note: Where RJ and CE prevent you from suing twice, this rule prevents you from suing once.) 

· If Av.B and B has a counterclaim and doesn't bring it, then even if B wins, B can't turn around and sue A b/c that suit is barred. 

2. Permissive – 13(b) – "may" 

· NOT arising out of the same transaction or occurrence 

· Do these need to have Fed. div. jurisdiction or involve a Fed. stat. claim to brought in Fed. Court? 
III. Voluntary Dismissal and Altered Pleadings


A. Voluntary Dismissal 



0. Why would Plaintiff want to dismiss a suit? 

· Insufficient pre-lawsuit inquiry
· Not enough money to continue w/ suit
· Client lied about the strength of her case
1. Rule 41(a)(1)
· P can pull the suit before D answers or files a 56(c). If D wants to avoid this, he can file 56(c). 
· P can also pull suit w/D's approval

· If P has done this before, then this acts adjudication on the merits. (RJ)


2. Involuntary – 41(b)
· D can request for failure of P to comply w/ rules or orders of the Ct. 

· Unless it is for failure to join under 19, this acts as an adjudication on the merits (RJ)
B.  Changing your Pleading


1. Amended Pleadings (= Facts Prior to Case) 15(a)
· You can amend a pleading until a response is served

· If o/w, party may amend with the leave of the Court. 

· Judges have very broad discretion granting these motions, but motions to amend pleading are usually granted. 

2. Amending at Trial – 15(b) 


CONFUSED

3. Supplemental Pleadings (= Facts After the Complaint) 

· Used to bring the facts of the case up to date.

· Deal with facts since the complaint was filed.

· Example: Landlord-tenant dispute >> amend to bring the amount of back rent up to date.  

4. Relation Back – 15(c) 
() By defn,, if using this rule, the statue of limitations has run. 

() To name a new defendant:

· Claim must arise out of the same transaction or occurrence AND
· New defendant must have rec'd notice of the action OR should have know that but for a mistake concerning his identity, he would have been named. 

C. Judgment on the Pleadings – 12(c) 
· Close relative of 12(b)(6), but filed after all of the pleadings.

· Either party can file, but its almost always the plaintiff who files. 

· If defendant ever denies in his answer, 12(c) can't be granted. 

· Motion says "I win on the law." Granted only when no facts are in dispute. 

· Only granted when answer consists entirely of affirmative defenses and facts are conceded. 

IV. Parties to the Suit


A. Real Parties in Interest – Rule 17(a)

· Truth in labeling rule. 

· Every suit must be brought by a real party in interest, i.e. real beneficial interest holder (i.e. real property owner, not phony paper holder. 

Gen. Rule on Anonymity: Ps cannot proceed anonymously 10(a). Exceptions to this rule are construed very narrowly. Personal information of the utmost intimacy is required. 


B. Joinder of Claims – 18(a): 

You can join as many claims as you want. Ct. may weed out your weaker claims. (Danger of RJ if you don’t bring all of your good claims in S1.) 


C. Permissive Joinder of Parties – 20(a) 

· Av. B+C: Can join Ds as long right to relief asserted against them arises out of the same trans action or occurrence or series of transactions and occurrences AND if any questions of law or fact common to all of these people will arise out the action. 
· A+B v. C: Same requirements as above. This scenario is less common. 
· Usually its Ds that want to sever claims (Why?)
· Joinder rules are very liberally interpreted.

· Absolute identity of events is unnecessary. 

· The greater the time between transactions or events in an alleged series, the less likely it is that a Ct. will accept "same series of transactions or occurrences." 

Separate Trials - 20(b): Most judges don't like severing claims. Redundant rule. 


D. Consolidation and Separation of Trials –42(a) & (b)



Judges have complete discretion to put cases together and take them apart. 


E. Compulsory Joinder – Rule 19 



1. 19(a) – Is the party indispensable? 
· Bringing in an absentee and making them a party to the suit. 

· Usually used to drag in a D the P didn't name. 

· If they're not amenable or can't be dragged in, turn to 19(b)
Party shall be joined if subject to service of process AND joining them will not take away Cts jurisdiction IF: 

(1) Complete relief can't be had w/o the person. 

(2) Person has an interest in the case at hand AND if it goes forward w/o him then:


(i) the absentee will be hurt OR

(ii) the absentee will incur double liability or inconsistent obligations.

Note: General Rule about joint tortfeasors do not have to be joined. If you want to pick them off one at a time, that's fine under 19(a). 


Don't forget about stare decisis effect on parties. 


2. 19(b) – Is the party required under (a) and if so are they still unavailable? If so, should the suit go forward w/o them? 

Four non-exclusive factors in determination: 

1. To what extent will judgment rendered in the party's absence be prejudicial? Will they be hurt? 

2. Extent to which, by provisions of judgment, of shaping of relief the prejudice can be lessened. Frequently the Ct. will look at remedies here. Either injunctive relief instead of damages or vice versa.

3. Will the judgment rendered in the person's absence be adequate.

4. Will P have an adequate remedy if action is dismissed for non-joinder? Ct. is usually looking for an action pending elsewhere where all the parties can litigate. 


F.  Impleader – Third Party Practice – Rule 14
1. Purpose: Accomplish in one proceeding the adjudication of the rights of all persons concerned in the controversy and prevent necessity of several related claims in different lawsuits. Should be liberally construed to effectuate its intended purpose. 

2. Gen. Rule: Ct. should allow impleader of proper 3rd party, unless it will result in some prejudice to the other parties. 

3. If-Then or Dependant Liability:  If original D (3rd party P) is NOT liable, then 3rd party D is NOT liable. 

4. Very common joinder mechanism – 95% of these actions are against recalcitrant insurance carriers who don't want to pay claims. 


G. Interpleader – Rule 22 and 28 U.S.C. 1335 
1. Two requisites: 1) Interest in K or property in a neutral Ct. AND 2) rivalry between claimants to that fund. 

2. If have 1&2 > interpleader is proper. If o/w interpleader is not proper. 

3. Rule 22
· Complete diversity is required – all claimants to the fund must be from different states.

· Not used as frequently as statutory interpleader b/c of complete diversity requirement. 

4. 28 U.S.C. 1335
· Minimal diversity – Can have one claimant from OR and 49 from WA and you have minimal diversity :: used more frequently. 

5. When: Very early in the suit. Don't need to wait until  judgment phase. 

6. Example:  Ins. Co. v. Bro. + Sis. 

· Ins. Co. owes one of them a life insurance policy b/c their aunt died. They both claim it goes to them.

· Ins. Co. institutes interpleader to place the policy in the Court and Court gets to decide who policy goes to.

· Then Bro. and Sis. can go at each other w/ cross-claims. 

H.  Intervention – Rule 24

1. Of Right (a) - 2 requirements: 



1. Interest in the property or transaction which is at issue AND

2. The disposition, as a practical matter, will impair or impede the applicant's ability to protect that interest unless the applicant's interest is already protected. 

() Intervening party's burden to show that their interest will not be adequately represented (protected) is very light. 

() The stare decisis effect of the disposition of the case can be considered with regard to whether the applicant's interest will be impaired or impeded. 

() Trial judge has some discretion here, but not nearly as much as she has under (b)

() Definitions of Interest from Case Law

Cascade: Broad interpretation of interest. Intervenors were so situated as to be adversely affected. Court said mere economic interest satisfied the requirements of interest. 

Donaldson: Significantly protectable interest. Economic interest not sufficient here. Donaldson had one, but Ct. decided that he would need a formalistic legal interest to intervene. 

Trobvich: Focused on adequacy of representation. (Sec. of Labor arguing he represented all workers. S.Ct. didn't buy that argument.) Trobvich barred from filing suit himself, but was allowed to intervene, even though he didn't have a legally protectable interest. 



2. Permissive - (b) 

() To apply to intervene a party only needs one issue of law or fact in common.

() Trial judge has a huge amount of discretion here. (Much much more than under (a).) 

() Bottom Line: You'll get in if the Court thinks that you've got something new to add. (Great expert, new argument, etc.) If your addition to the suit is redundant, the Court will probably say no. 



3. Note: 

() Intervenors are bound by the rulings made prior to their joining litigation. Kind of smells like a due process violation, but can argue that you take the case as you find it. 

() Intervenors can jump in anytime, even on appeal. 

() Usually they're just along for the ride and don't get to participate much in discovery. 

V. Class Action – Rule 23 

A. General Stuff

1. 2 kinds of class members: 1) absentees who stay in the background and 2) Rep. parties who have to fulfill the Rule requirements. 

2. Why allow one person to represent another person? 

· If there are many Ps that can be joined in one suit. why let them go on their own to inconsistent judgments? 
· It's cheaper for them and cheaper for the court. 
· It avoids questions of fairness and issues of RJ and CE.
· Particularly efficient when each P has a very small claim. (Cuisanart example)
· If transaction cost > benefit, then no suit. 
· If the class is injured in the aggregate, then the suit will probably get brought. 
· Good from a philosophical standpoint b/c w/o class action there wouldn't be a punishment or deterrent for Ds who violate the law. 
3. Who Picks the Rep.? 

· Atty. picks the rep. parties.
· Atty. acts as principal and client acts as agent, which is the reverse of how it normally is. 
4. Settlement Equation:


P settles if (Settlement > Pr*Damages – (Trial Costs + Opp. Costs) 

5. Who's involved?


() Judges

· Very removed from process. 

· Very little ability to monitor, which can prevent detection of conflicts of interest. 


() Objectors

· Also on the outside of process, but can come in and jack up settlement value.


() P's Attys.

· Stakes far > than client's 

· Agent/Principal distinction is reversed. 

· Incentive to settle quickly. 


() D's Attys. 

· Incentive to collude w/ P's atty. 


() Class Members

· Agency/Principal reversal
· May not know much about the case. 

B. Rule Breakdown


(a) Prerequisites 

1. Numerosity – Class is so big that joinder of all members is impracticable.

2. Common questions of law or fact.

3. Typicality – Claims or defenses of rep. parties are typical of claims or defenses of class. (Hansberry v. Lee)

4. Rep. parties will fairly and adequately protect the interests of the class.  (Hansberry v. Lee)



(b) Types




1) Individual suits would create: 

(A) Inconsistent results for the party opposing the class. (Ex. neighbors suing a local air polluter.)

(B) Other individuals similarly situated would be hurt. (Particularly applicable in cases w/ limited funds.) 





Note: These are the rarest type of class action. 





Notice is optional, pursuant to d(2). 
(2) Party opposing class has acted or refused to act on grounds generally applicable to the class, which makes final injunctive or corresponding declaratory relief w/ respect to the class appropriate: 

· Much more common than (b)(1)'s 

· Great for constitutional claims (ex. GA jail detainees) b/c suited for injunctive relief. 

· Notice not mandatory, but can be given pursuant to (d)(2)
· Class members can't opt out. 

(3) Questions of law or fact predominate AND class method is superior to other methods for fair and efficient adjudication: 


(A-D): Factors to make that determination

· Notice is mandatory and must inform the class members that they can opt out, pursuant to (c)(2) 
· Eisen: Nothing in (c)(2) says that notice requirements can be tailored to suit P's financial situation. Ct. is required to direct class members to get out the best notice possible including to individual members who can be identified thru reasonable efforts. 

· D is not responsible for footing the bill to get notice out. 

(c) – Notice Requirements

(e) – Fairness Hearings
· Suits can't be dismissed or settled w/o Courts permission.

· Theory: Court will be able to monitor adequacy of proposed settlement terms.

· Problem: Judge cannot consider the merits in ruling on propriety of class actions. 

· Reality: Some rubber stamping by TC. 

(f) – Courts of Appeal can now review unfair settlements


B. Problems with Class Actions



1. Ineffective Judicial Settlement Monitoring:

· No adversary contest. 
· Lack of information concerning terms of settlement.
· Judge doesn't have enough time or incentive to monitor effectively. 
2. Objectors

· Free riding professional objector attys. 

· Ride on initial class action filing and pick up fees riding on settlement negotiations. 

· Extortion Story: Secret Side Deals. 

· Objectors extort fee in exchange for dropping objections. 

· Fee willingly paid by existing parties to avoid dealing with objectors. 

C. Possible Solutions


1. Guardians or Special Masters

· Guardians represent the class and look out for their interests.

· Special Masters appointed under Rule 53 and owe their allegiance to the judge. 

· Creates a monitor of proposed settlement terms. 

· Incentives? Are fees and respect enough? 

2. Positive Role of Objectors

· Posner-Easterbrook View

· Broaden participation at fairness hearings and create an adversarial contest.

· Objectors input is unique and will be at odds w/ class counsel and defense counsel. This will decrease likelihood of sweetheart deals and collusion. 

3. Public Sector Guardians

· State or Fed agencies: help create less severe monitoring problems.

· Public interest group objectors: substantially participate in settlement and try to insure fairness. 

· Don't take fees when they defeat an atty. fee award at a fairness hearing. 

VI. Discovery


0. Usual Sequence

· Documents > Depositions and/or interrogatories. 
· If there aren't very many documents involved, then sometimes depositions are taken before document requests. 
Why? If there are documents relevant to a witness, you want those there when you are deposing that witness. 


A. Initial Disclosures – 26(a)(1) 



Theory: Supposed to make litigation a little more civil.

What:  Names, addresses, phone #'s of people who have info you want to discover. 


B. Discovery Devices



1. Document Inspection Requests



2. Interrogatories

()  Per 33, any party may send written information to any other party. These questions must be answered under oath. 

() Good feeder device: helps to figure out where you want go next in discovery. 

() Good for answering: Who? What? Where? Who else was there? 

() Not particularly effective device for getting info b/c: 

· Usually asked and answered by attys. who want to avoid disclosing harmful information.  So the answers are long and reveal very little.

· Too susceptible to abuse. Easy to write, hard to answer. 

· Ill suited to getting a narrative record of what happened. (Depositions are better for this.) 

() Used to be good for getting names, etc. of witnesses. Those can now be gotten in mandatory initial disclosures. 

() 33(c) Contention Interrogatories: Can ask opposing party questions that elicit an opinion, even if that opinion is one of applying the law to fact. 



3. Depositions: Single most important discovery device. 




Logistics:  

· Limited to 7/hrs on one day. With good cause shown, you can get more hours from one witness. 
· Any party can schedule a deposition on reasonable notice. 30(b)(1) 
· 10 depositions per side 30(a)(2(A)
· Usually take place in interrogating atty's office. 
· Chance to see opposing party's "star witness" 
· Deponent's counsel is pretty limited in what he can do. He can say "I object and I instruct you not to answer." But that's about it. 30(d) 
Rule 31:  

Depositions used when not very much money is involved. Type out questions, send to court reporter. Ct. reporter asks questions and writes down answers and then sends them back to you. Limiting b/c you can't pose questions in response to witness' answer.



4. Physical or Mental Examination  - Rule 35 



Requirements: 1) Party's condition must be "in controversy." 






2) There must be a showing of "good cause." 

· Case law shows that it is very difficult to get mental exams.

· If the examined party wants a copy of the exam, they also have to give opposing party everything else in that file. 


C. Expert Witnesses

· Stars at trial b/c expert witnesses are the only ones who can opine, rather than just state facts. 
· In most cases, there is an effort to take discovery from experts who will testify at trial. 
Trial Preparation for Experts 26(b)(4): 


(A) Can depose or send interrogatories to experts retained for trial. 

(B) Non-Testifying Experts: Very difficult to get discovery from experts not expected to testify at trial. Facts known and opinions held by non-testifying experts who are retained or specially employed in anticipation of litigation or preparation for trial are subject to discovery only in exceptional circumstances. (Non-testifying experts don't need to be subject to discovery to prepare an effective cross.) Exceptional circumstances are interpreted very narrowly. Per rule, it must be impracticable for party to get the info they want any other way. 

If there are non-testifying experts who have info that was NOT prepared in anticipation of litigation, you can discover that. (Shell Oil example. "Experts" were in house employees.) 

(C) Court requires party seeking discovery to pay the expert's fee.   

D. Scope of Discovery – 26(b)

· Any matter not privileged relevant to any claim or defense. 
· Court can refuse discovery if the cost grossly outweighs the value to the party seeking discovery. 

E. Exemptions From Discovery 

26(b)(3): If you want to discover trial prep. materials or anything prepared in anticipation of litigation by another party's rep. (including atty., consultant, indemnitor, insurer or agent), you can do so only with a showing of undue hardship and substantial need. 

(Hickman v. Taylor:  There are still some things that are not discoverable. If an atty.'s mental impressions etc. were discernable, he wouldn't ever write anything down. Is this even close to right????)

(b)(3): There are still some things that are NOT discoverable even w/ a showing of undue hardship and substantial need. Those are the mental impressions, conclusions opinions or legal theories of an attorney or other representative of a party. 

If there is a document or other item that you want to discover and it contains both fact and law, then a judge will look at in camera (in chambers) and redact the legal part and allow the facts to be seen by the opposing party. 

Upjohn: Scope of atty-client privilege is potentially as large as the corporation. 

F. Non-Compliance with Discovery

Rule 34: Party from whom discovery is sought has the burden of showing why discovery should not be allowed. 

Rule 36 – Request for Admission: 

· Trying to pin down opposing party and get them to admit facts you think you've proved. 

· If the opposing party won't admit those facts, and you prove them at trial, then the opposing party may have to pay the costs of proving said facts. 

· Very rarely used. (Not quite a discovery device b/c it happens at the end of trial.) 

Rule 37 


(a) – Motion to Compel Discovery


(b) – Failure to Comply – Very Broad Range of Sanctions

· Cost is not irrelevant, but it's not an excuse either. Just b/c compliance w/ discovery is time-consuming and expensive doesn't give a party the right to a protective order. 

· Usually Court will tell attys to try and work it out before issuing sanctions or similar. 

FAILURE TO COMPLY WITH DISCOVERY IS FATAL TO YOUR CASE. 

VII. Summary Judgment – Rule 56


0.  Basic Stuff



1. When: P – 20 days after filing (a)




D – anytime (b) 
· Single most important motion in civil litigation. Largely b/c 12(b)(6)  standards are so broad. This motion gets rid of a lot of frivolous or sham litigation. 

· Any thing found in discovery or investigation can be used as SJ evidence. 

· PAPER TRIAL. 

· Almost exclusively used by Ds. 

· Ps only used it in res ipse loquitor cases. (Plane crash and mountain case. Ins. K cases.) 

2. Related Motions

() Directed Verdict/Judgment as a Matter of Law Rule 50: At trial, P proves elts. A& B of ABC case, then D can move for DV. Can only do where no reasonable jury could enter a verdict for non-moving party. 

() Motion Not Withstanding the Verdict: At trial elts. A & B of ABC case proved and jury finds for P anyway. Judge can set aside verdict.  


A. Burdens and Shifting Them 

0. Rule 56(c): There is no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law. 

1. Pf./Persuasion: Concerns which party must convince the trier of fact at trial of the accuracy of his factual assertions. (On the P to prove prima facie case. On the D where subject matter to be proved is aff. defenses. Then the prima facie elts of those defenses are allocated to D.)

2. Production: Duty of producing evidence. Concerns whether a party has sufficient evidence to go to trial in the first place. 

3. Basic Shifting: Once the Ct. has place burden of pf. on a party (usually P except as to aff. defenses), the burden usually remains on that party throughout litigation. 

Burden of Production may shift from party to party. A party may do more than simply meet his burden (i.e., present enough evidence that a reasonable finder of fact must find for him.)  At that point the burden of production has shifted to the opposing party, who than must respond with evidence of his own sufficient to allow a reasonable finder of fact to find for him. 


B. Relevant Cases

1. Adickes:  Heavy burden of production placed on movant (D) to show absence of factual issues. P has no corresponding burden of productiono, unless moving party satisfies initial burden. 

2. Celotex (governing):  Provided that non-movant (P) has the burden of pf., there will be a light burden (which burden?) on the movant (D) that can be carried merely by pointing to deficiencies in or lack of movant's evidence. 

Note: P fighting SJ can put in evidence that wouldn't be admissible at trial, but that evidence must be in admissible form by trial. If you do choose to do this, then you MUST put that evidence in at trial.  

3. Other 1986 Cases:  Seems to adopt a direct verdict standard: Grant SJ if no way non-moving party could convince the trier of fact. All three 1986 cases also shifted a lot of power from the jury back to the judge. They also made an SJ motion easier to grant. 


C. More on Burden Shifting

1. Statute of Limitations: If there is a case involving statute of limitations and the pleading is silent on sat. of lim., then the burden of pf. is on the D to prove stat. of lim. as aff. defense. Once the D has met this heavy burden of production, then P has the burden of production to show that stat. of lim. has not run. (or other aff. def.) 

2. At Trial: 

() If non-movant would have the burden of production at trial, he must respond w/ sufficient evidence that a finder of fact could find in his favor.

() If the non-movant would not have the burden of production at trial, there is agreement that the only way the movant may obtain SJ is by shifting the burden of production. I.e. by providing sufficient evidence that, absent a response from the non-movant, a reasonable fact finder would have to find for the movant b/c it would be irrational to find otherwise. 

3. On Appeal: When a Trial Court grants SJ, non-movant gets a de novo (2nd Chance) appeal. Very, very wide scope of review. 


D. Other Rule 56 Motions



1. 56(d): Partial SJ. Even judges use it to pare down issues set to go to trial. 

2. 56(f): Time out rule. If non-moving party needs time for a little bit more discovery, the judge will usually grant it under this rule. 

3. 56(e): Non-moving party has to go beyond pleadings. Either by her own affidavits or by depositions, etc. designate specific facts showing that there is a genuine issue of fact for trial. If in doubt about whether you have the facts to go to trial, you can't bail yourself out of a bad deposition with sham affidavits. 

FINAL NOTE: To grant 56(c) motion two requirements: 1) No genuine issue of material fact AND 2) Entitled to judgment as a matter of law. 

NO SJ if either one is missing. 

VII. Res Judicata and Collateral Estoppel 


0. Basic Stuff 

1. You can only sue once on the same issue or claim for reasons of finality and repose. 

2.  Applies only to suits decided on the merits: Trial, SJ, and per Restatement of Judgments, 12(b)(6) and default judgments are also decided on the merits. (However it's more difficult to claim that 12(b)(6) and default judgment are on the merits.) Cases pending appeal are also considered final judgments. Administrative agency decisions count too. 

3. RJ and CE usually raised in a 56 motion. 


A. Res Judicata – Claim Preclusion 

1.  General Rule: You can only sue once on your claim. A second suit on the "same claim" is improper and barred by Res Judicata. 

2. Same Claim – Same transaction in S1 as in S2?

Majority View: Transactional test. Claim arising out the same transaction or set of transactions. (Facts related in time, space, origin, or motivation) 

Minority View: Do S1 and S2 involve the same set of rights. 



3. Full Faith and Credit and 1738

() FF&C: Constitutional requirement that means states have to honor judgments made by other state courts. If a claim is decided in one state, you can't go to another state and re-litigate the same claim. 

() 1738: State judgments shall have the same FF&C in Federal Courts. If S1 is in a state, then 1738 says that Fed. Ct. must honor the judgment in S1 and give it the same effect. 

() States don't have to honor Federal judgments, but the Supremacy Clause pretty much guaranties that they will. 


B. Collateral Estoppel – Issue Preclusion



1. General Stuff

· If issue was central or necessary to judgment in S1, then party can be barred from re-litigating that issue. 
· Use same transactional test as used for RJ. 
· Hard to use CE to bar new parties from suing. 
· If there are inconsistent judgments on an issue (multi-suit litigation), a judge will not usually allow CE. 
· If a D is facing multiple suits, he wants to try them one at a time b/c even if he only wins one, P cannot use CE against him. 
· Per R,2d Judgments § 29: CE is inappropriate where prior judgment is ambivalent. 
2. Precluding 3rd Parties

()  Preclusive effect applies only to party or non-party in privity: 

1. When non-party is successor to party's interest in property.

2. Non- party controlled the original suit.

3. Non-party's interest were represented adequately. 




() Control of Suit:

· A non-party may be heavily involved in S1 and not be precluded, including using the same atty as used in S1.
· Must show that party to be precluded actually exercised some control over S1's cause of action.
· Control means decisional control. 
() Virtual Representation:

· Applied very narrowly. 

· A non-party to S1 must be so closely aligned with a party to S1 as to be his virtual representative. 

· Parallel interests are not enough to show virtual representation. 

· There must be an express or implied legal relationship. 

3. Mutuality of Estoppel

() Mutuality Rule (Old Rule): A party shouldn't benefit from CE unless he would also have been bound by the prior judgment. You would need exactly the same parties in each suit for mutuality to make sense. 

() Bernhard Rule (New Rule): The only question that matters under the new rule is whether the party against whom collateral estoppel has been asserted had a full and fair opportunity to litigate the issue in the first suit. Adopted by S.Ct. in Blonder-Tongue. 

() General Rule of Offensive CE:  In cases where a P could have easily joined the earlier action or where the application of offensive CE would be unfair to D, a trial judge should not allow the use of offensive CE. 

() Fairness Factors for Offensive CE (Parklane Hosiery): 

1. S1 D had incentive (damages were high enough) to fully litigate and defend self vigorously. 

2. D did not have a procedural disadvantages in S1. 

3. Use of Offensive CE will not reward a private P who could have joined the previous action. 

VIII. Pretrial Conference – Rule 16
· In most Fed. cases there are at least two pre-trial conferences: One for scheduling and one for the pre-trial order: witness lists, possible pre-admission of documents. 

· Settlement can be incentivized here. 

· Type A judges can give attys really hard time about things in the pre-trial order. 

· Usually 1-3 months before trial. Can be very revealing about the strength of your case. Plaintiffs bar hates these. 

· Whole point of pre-trial ordering is to create a balanced distribution of information and thus facilitate settlement. 
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