I. Choosing a System of Procedure


A. Two types of Judges



1. Activist (Bands Refuse - activist to extreme)



2. Passive (Frankel and Fuller's ideas on judges' roles)



3. Judicial Management Movement




a. Sees judge as "case manager".  Used in Europe (not England) along with Civil Law Traditions of Inquisition Models.


B. Goals of the System:



1. Procedural Fairness




a. No coercion through sanctions (Kothe)




b. Give people their "day in court"




c. Federal courts use State Laws when dealing with state law regulated activities.





i. Common in diversity cases.  State Law in defendants' state?



2. Truth



3. Accuracy in Judgment



4. Ending Conflict




a. Trial




b. Settlement





i. Arbitration - trial with a private judge





ii. Negotiation - reached without judge

II. The Rewards and Cost of Litigation


A. Prejudgment Seizure



1. Fuentes v. Shevin rules and holdings:




a. 14th Amendment is violated when items are seized with no pre-trial hearing.




b. Any ownership, even partial, is entitled to Due Process





i. Includes partial or temporary seizure (Connecticut v. Doehr)





ii. "due" process: appropriate, situational, case based.




c. Exceptions:





i. Securing government or public interest





ii. Special needs for prompt action (i.e. war effort, impending economic disaster, protection of public from contaminated food or drugs)



2. Matthews v. Elders (Matthews Criteria).  Additional and substitute safeguards are usually pre-seizure hearings, bonds, etc.




a. Consideration of the private interest at stake




b. The risk of erroneous deprivation of such interest and the probable value of additional or substitute safeguards against that erroneous deprivation.




c. Government's interest, including fiscal and administrative burdens which would come from additional or substitute safeguards.


B. Post Judgment Remedies



1. Damages




a. No damages, except "nominal" unless statutes allow for attorney's fees (Carey v. Piphus) unless actual injury can be shown.





i. Attorney's fees rarely covered unless specified by statute (civil rights cases, usually).





ii. Statutory award levels do not limit attorney-client contracts for fee structures (Venegas v. Mitchell)




b. Damage awards are a species of tort liability - meant to compensate for actual harm done.  Punitive damages are punishment and are only authorized in certain cases (torts as opposed to contracts, etc)





i. If harm is being done, but not completed, remedy still exist (Smith v. Western Electric) - see Injunctions.




c. Injunctions - for when no adequate, applicable remedy exists and risk of irreparable damages if injunction is not given. (Smith v. Western Electric)




d. TRO - Temporary Restraining Order - an order to prevent someone from doing something.  Temporary.



2. Equitable Remedies - 7th amendment guarantees right to jury trial for all "suits at common law".  Includes equity suits.  No longer two courts: Courts of Equity and Courts of Law.  Just one court.




a. Declaratory Judgment




b. Injunctive Relief - must have no applicable, adequate remedy at law for an injunction.  An order to force a party to do something.





i. Smith v. Western Electric - sought injunction to restrict smoking in the work place.  Injunctive relief is an adequate remedy for a cause of action to be heard.  Survives 12(b)(6) motion (demurrer).





ii. Types of Injunctive Relief:






a. Temporary Restraining Order






b. Preliminary Injunction






c. Post-trial injunction




c. Pre-judgment seizure.





i. See section A.


C. Cost of Litigation



a. USC Section 1988 covers fee shifting.



b. In general, fees are paid separately by all parties


D. Private Orderings Through Alternatives to Litigation

III. Describing and Defining a Dispute


A. Historical Evolution of Pleading



1. Forms of Action - old way of doing things.  CB 119-121.



2. Common Law Pleading -new way of doing things.  "Code Pleading"




a. Rule 8 - General Rules of pleading.  Notice pleading.




b. Can't plead conclusions, must plead facts and accusations based on facts.




c. Risk motion for 12(b)(6) - failure to state a claim on which relief can be granted.  Rule 15 allows amended pleadings.  Overall need for "justice" usually rules.




d. All items not denied are assumed affirmed.



3. The American Reform Experience




a. One form of action




b. Code pleading


B. Describing and Testing the Plaintiff's Claim



1. The Problem of Specificity




a. Notice pleading requires minimum standard.




b. Generally, plead facts and allegations based on facts, not conclusions.




c. Vague facts may be overlooked (U.S. v. Board of Harbor Commissioners), and you can plead law - risky, though, depends on judge.




d. NC, OR and CA still require code pleading.  More specific standards needed.





i. Can't plead law in Code pleading states.





ii. No ambiguity or generalities in Code Pleading states.



2. Consistency and Honesty in Pleading




a. Inconsistent Allegations are OK.





i. Inconsistent means both theories can not possibly be true.





ii. Inconsistent pleadings are OK under the FRCP.





iii. Multiple scenarios can be posited and tried, as can multiple theories of defense.





iv. Rule 42(a) - consolidation and severance of claims.




b. Certification by Signing - Rule 11(b) - and surrounding sanctions.  Put in place to in order to:





i. Prevent harassment through lawsuits.





ii. Provide a suit is warranted by law if it is challenging a law, i.e. not frivolous.





iii. Provides the suit is likely to be supported by evidence after discovery.





iv. Says that denials are warranted.





v. Provision for sanctions keeps folks honest (to the best of their abilities, given client actions).




c. Rule 11 sanctions need "good grounds" - McKormick v. Koffman




d. Rule 11 sanctions usually require a "willfulness" or "bad faith" component to be granted.





i. Zuk v. EPPI, where attorney should have known he was barred by statute of limitations, but failed to investigate while pursuing the suit.





ii. Sanctions prevent attorneys from winning lawsuits with no merit due to "sheer fortuity" - i.e. default judgments, etc.





iii. Good way to get malpractice suits.




e. Judges can also move for sanctions, even if attorneys do not.



3. Scrutinizing the Legal Sufficiency of a Plaintiff's Claim - Motion 12(b)(6) "So What?" claim.  Common law demurrer.




a. Rule 12(b)(6) - "Happy Defendant Claim".




b. Rule 11 sanctions - what keeps you from doing it all the time.




c. Notice pleading is often liberally construed.



4. Heightened Requirements of Specificity




a. Fraud cases need higher level of pleading specificity.  Fraud needs to show that the actions were known to be fraudulent, not just that they happened. - what did the defendants know, and when did they know it?




b. Securities claims also require higher standard of notice.




c. Class actions also require.




d. Civil Rights cases.




e. Court can give opportunities to replead under Rule 8.




f. If you have adequate facts to plead, DO IT!



5. Vague pleadings can request Rule 12(e) motions - motion for more specific claim.




a. Can not be used to gather discovery-type information prior to discovery.




b. Just enough in the claim to know the cause of action and allow for defense pleading to be made.




c. Alternate approach is to allow vague pleading and discuss in pre-trial conferences.



6. The Future of Pleading Practice is moving more towards allowing pleadings which survive Rule 11, and move towards settlement.




a. Basic idea is that settlement gives everyone an agreed upon "justice".




b. Is it justice, though, or a cost benefits analysis?


C. Defendant's Response



1. Pre-Answer Motions Under Rule 12 - Favored Defenses:




a. Failure to state a claim on which relief can be granted.




b. Failure to join an indispensable party.




c. Failure to state a legal defense to a claim.



2. Pre-Answer Motions under Rule 12 - disfavored defenses:




a. Lack of jurisdiction over the person




b. Improper venue




c. Insufficiency of process




d. Insufficiency of the service of process.



3. Most favored defense (Rule 12(h)) - Lack of Jurisdiction of the subject matter.  Motion can be made at any time.



4. Failure to Answer - Default.  Rule 55.




a. Default is another good way to get sued for malpractice.




b. Rule 60 - motion to reopen a judgment.  Can be used for default judgments. 





i. "looser motion" - one the looser makes.





ii. Rare, but possible.  Judge probably needs to see "injustice" in order to do so.





iii. Must prove:






I) Plaintiff will be prejudiced against.






II) Defendant has meritorious defense






III) Culpable (willful, intentional) conduct of the defense did not lead to the default - simply bad attorneys may be able to reopen default judgment.




c. Judge may request "prove-up" in order to see additional information before declaring default judgment.




d. Rule 55(c) and 60(b) exists to make sure proper "day in court" is given.



5. The Answer




a. Must admit or deny all averments.





i. Failure to deny is an admission.





ii. Can plead "not enough information" to neither admit nor deny.  Acts, legally, as a denial in that the issue will go to the court to decide.





iii. Don't plead "not enough info" without consideration - David v. Compton & Knowles. - Defendant failed to notify plaintiff that they were suing the wrong person.  Instead, plead "not enough info".




b. Affirmative Defenses - for when admitting or denying is insufficient for justice to be served.





i. Must look at policy, fairness, and probability





ii. Failure to state an affirmative defense, then the issue is not at case, and evidence relating to it is inadmissible at trial.





iii. If an affirmative defense is not pleaded, the defendant may not rely upon it.  






I) However, Rule 15(a) governs amendments to add affirmative defenses, and is said "shall be freely given when justice so requires".




c. If all averments are admitted to, and no affirmative defenses are given, plaintiff may request a 12(c) judgment on pleadings.  





i. If there are matters outside of the pleadings, however, the judge may skip the judgment on pleadings and treat the request as one for summary judgment.




d. Counterclaims, governing rules:





i. Compulsory Counterclaims: Rule 13(a)





ii. Relation back of amendments: Rule 15(c)





iii. Permissive joinder of parties: Rule 20





iv. Supplemental jurisdiction





v. Res Judicata




e. Counterclaims, general rules:





i. Issues of fact and law are largely the same in both claims.





ii. Would res judicata bar a subsequent suit on the defendant's claim, absent the compulsory counterclaim?





iii. Will substantially the same evidence support or refute the plaintiff's claim as well as the defendant's counterclaim?





iv. Is there a logical relationship between the claim and the counterclaim. 




f. Compulsory Counterclaim, Rule 13(a)





i. Arises out of the same transaction or occurrence.




g. Permissive Counterclaims: Rule 13(b)





i. Not arising out of the same transaction or occurance.





ii. Is not required.  "May" be set up.





iii. i.e. Disconnected Counterclaim





iv. May also be brought up in separate suit (see joinder), and would not be barred by res judicata.


D. Voluntary Dismissal



1. Try to keep it to the beginning stages of a trial - Rule 41(a)(1)




a. 21 day grace period - Rule 41(a)(1)(i) - for plaintiff dismissal without a court order.




b. Dismissal w/o prejudice.



2. Court order for dismissal will lead to res judicata unless specifically done w/o prejudice.


E. Amendments to Pleadings - Rule 15.



1. "Leave shall be freely given when justice so requires"



2. Permission to Amend:




a. Amendments need to match facts of case.




b. Evidence presented at trial which is argued against because it is not given in the pleadings - court may allow for pleading amendments.




c. "Mistakes" are common cause for amendments: mistakes in identity (Swartz v. Gold Dust Casino




d. Does the amendment prejudice a party?




e. Permission to amend becomes harder (in reality) the closer the case gets to trial.  Issues should all be known earlier.



3. Relation Back of Amendments - Rule 15(c)




a. Permitted by law if within the statute of limitations.




b. May be permissible outside the statute of limitations if the amended pleading rose out of the same transaction or occurrence (15(c)(2))





i. Can use a logical relationship test - a garage is logically related to a house, so the building of each, separately, may still be related.





ii. Logical relationship tests should look at time and space of relationship.




c. If original pleading was done by mistake, and relation back is to correct that mistake (Swartz v. Gold Dust Casino)

IV. Obtaining Information for Trial


A. The Promise and Reality of Broad Discovery



1. Feds have broader discovery rules than most states.



2. Work Produce immunity to discovery: Hickman v. Taylor.



3. Rules 26-38.



4. Discovery is limited (26(b)(2)(i)) if unduly burdensome.  May include expense, but highly subjective.  




i. Burden has to outweigh benefit.




ii. Can not rely on the plaintiff to provide the defense it's own defensive data - In Re Shell Oil Refinery- had to reproduce all the failure data.


B. The Discovery Devices



1. Types of discovery devices:




a. Depositions




b. Documents 




c. Interrogatories




d. Physical and Mental evaluations (for claims of physical ailments or mental distress)



2. Discovery Conferences: Rule 26, Form 35.  May be required.



3. Mandatory Initial Disclosures - Rule 26(d).  Used to be only on request, now mandatory.




a. Witnesses (a)




b. Documents (b)




c. Proof of Damages (c)




d. Insurance data (d)




e. Some states (Oregon) have "opt out" capabilities from mandatory discovery.




f. Subject to exemptions.



4. Document Inspection




a. Document request does not have to be specific.




b. Can include "e-documents" - email, web transactions, web pages, etc.




c. Specified by category, not specific documents.




d. Includes other tangibles besides documents.




e. Poor record keeping does not excuse you from document discovery - Kozlowski v. Sears




f. Documents possessed by a third party (i.e. not the defendant) require a subpoena to access.




g. A party can not profit from its own negligence.



5. Interrogatories - Rule 23




a. Written questions requiring answers under oath.




b. Potential for abuse is high: questions easy to ask on paper may be very difficult to answer.




c. Oregon state courts do not allow written interrogatories.




d. Can not ask pertinent follow up questions.



6. Depositions - Rules 30, 31, 34, 37, 45




a. Oral (Rule 30), Written (Rule 31) or both.




b. Written deposition does not allow for follow up questions - "poor man's deposition".




c. Telecon depositions are starting to take place.  Money saver.




d. No objection rulings allowed in depositions.



7. Physical or Mental Examination




a. For when physical or mental state is at question in the suit.




b. If claiming "mental distress", be prepared for discoverable mental health review - Davis v. Ross.




c. Defendant must submit all medical reports to plaintiff relating to the claim (not usually full medical history).



8. Discovery Sequencing and Tactics




a. Get documents first.




b. Documents, then interrogatories, then deposition (base questions on interrogatories for follow up), and finally medical and metal examination documents.


C. Managing the Scope and Burden of Discovery



1. Discovery limited to claims or defenses which are pleaded.



2. Coca-Cola Bottling Company v. Coca-Cola Co: Is the plaintiff's need for the trade secret information outweigh the defendant's need for keeping it a trade secret?



3. Ability of the court to review documents in camera and redact (i.e. white out) items which are deemed not to overcome the defense's need to retain.



4. Poor file keeping doesn't get you out of discovery.



5. Supplier, subsidiary, parent company docs are all fair game.



6. Interrogatories are limited in most states (Oregon: 10, unless cause is given)


D. Exemptions from Discovery - Hickman v. Taylor - Rule 26



1. Work product rule - Rule 26(b)(3) - introduced after Hickman v. Taylor.



2. Facts, even disclosed in confidential conversations, are still discoverable.



3. Mental impressions, conclusions, opinions, or legal theories of an attorney or other representative are de facto protected - 26(b)(3).



4. Upjohn Rules for attorney-client privilege requirements:




a. Where Legal Advice of any type is sought




b. From a professional legal advisor in his capacity as such




c. The communication relating to that purpose




d. Made in confidence




e. By the client




f. Are at the client's instance permanently protected




g. From disclosure by himself or his legal adviser




h. Except when the protection is waived.



5. "Privilege" information is defined in Rules of Evidence.



6. Representatives can be experts who are employed specifically for preparation for trial - In Re Shell Oil Refinery.




a. Includes experts retained for trial data gathering.




b. Only required to disclose what will be presented at trial, not all information.


E. Investigation - Fact Gathering without Judicial Assistance



1. Counsel may choose to take sworn statements from individuals who have knowledge of the case, even though they are not depositions.



2. Non-depositions statements may not be discoverable under work product rules.



3. FRCP determine if the statements are: 1) discoverable, 2) admissible, or 3)which uses they can be put to at trial.


F. Enforcing Discovery Rules - Sanctions - Rule 37(c)(1).



1. Fault



2. Willfulness of fault



3. Bad Faith



4. Add up to negligence (Gross Professional Negligence - Cine 42d Street Theatre Corp. v. Allied Artist Pictures Corp), where sanctions can be granted.

V. Adjudication Before Trial: Summary Judgment - when no questions of fact are at hand, only questions of law.  Rules 56, 12(c)


A. Rule 56 requires summary judgment if and only if the evidence put before the court at trial would justify a directed verdict.


B. The Nature of Summary Judgment Device: The concept of burden shifting



1. Heavy burden on moving party (party moving for summary judgment) to ensure there is no issue of fact for a jury to decide.




a. Adickes v. Kress - moving party failed to show there were no issues of fact - policemen in store, yes or no? - therefore, no summary judgment.




b. Must look at issues with in the best light for the opposing party.



2. Moving party can shift the burden by two means:




a. Through discovery, obtain a preview his opponent's evidence, and show that evidence is insufficient to discharge the opponent's production burden.




b. Through previewing his own proof, the moving party can attempt to show the non-existance of an essential element asserted by the opposing party.




c. A combination of both.



3. Celotex v. Catrett has different rules than Adickes - said Adickes rules did not apply. 




a. A moving party may shift its burden of persuasion by demonstrating that the non-moving party failed to supply sufficient evidence if a genuine dispute of material fact.




b. Burden of Persuasion: a party's obligation to establish evidence sufficient to convince the trier of fact that each element of the party's claim or defense is correct.




c. Burden of Production: A party's obligation to produce evidence sufficient to avoid an adverse ruling on an issue, even if this falls short of persuasion.




d. Moving party bears initial responsibility to inform court of an absence of an issue of fact.





i. Nonmoving party can point out an issue they believe IS an issue of fact, thereby shifting the burden on the moving party to prove their case.


C. Meeting the Burden of Production: Determining the appropriate standard



1. Burden of persuasion never shifts:




a. Plaintiff: elements of prima facia case (i.e. elements of statutory compliance).




b. Defendant: affirmative defenses



2. Burden of production (a.k.a. burden of summary judgment): can shift




a. Plaintiff: non-movant (usually)




b. Defendant: movant (usually)




c. 1970-1986 saw heavy burden on moving party.  1986 (Celodex) shifted to a lighter burden and burden shifting.



3. Arnstein v. Porter: "slightest doubt" test of question of fact.  If there is the "slightest doubt", then no summary judgment.



4. Directed verdict standard set forth in Dyer v. McDougal - must have enough evidence to show directed verdict would be needed at trial.




a. More restrictive than the "slightest doubt" test.




b. Which to use may depend on the case facts.





i. Defamation cases generally use directed verdict standard.





ii. If rule for trial is "clear and convincing evidence", then maybe directed verdict standard is best.





iii. If rule for trial is "preponderance of evidence", maybe "slightest doubt test is best.



5. Bottom line is that a judge should not be weighing evidence - that is for a jury to do.

VI. Judicial Supervision of Pretrial and Promotion of Settlement - Rule 16.


A. Pretrial Conferences:



1. Rule 16(b) conferences are usually for scheduling and planning.



2. Pretrial conferences are not final



3. Can go over: pleadings, questions as to legal theories, etc.



4. Rule 26(f) provides for mandatory pretrial conferences regarding a number of topics: discovery plan, arrangement for disclosures, etc.



5. Limits the number of issues to be decided at trial. 


B. Pretrial conferences can be required, but not unduly burdensome (Heileman Brewing Co. v. Joseph Oat Corp.).  



1. Rules require party or representative.



2. Can't compel settlement, only promote.



3. A pretrial conference requirement is NOT a mandate for alternative dispute resolution.

VII. Preclusive Effects of Judgments - when final is final.


A. Res Judicata and Collateral Estoppel



1. Res Judicata ("already decided") precludes litigation based on claim at hand.



2. Collateral Estoppel precludes litigation on the same issue.


B. Claim Preclusion



1. Same Claim or Cause of Action - barred by res judicata.



2. Res Judicata cases are usually the same parties.



3. Exceptions to the rule Against Splitting a Cause of Action



4. On the Merits/facts of the case (Manego)




a. Under res judicata, a final judgment on the merits of an action preclude the parties or their privies from re-litigating the issues that were or could have been raised in that action.  Manego citing Alan v. McCurry.



5. Must prove "same claim" for res judicata to take effect.



6. Exceptions would be if new information came to light which was not discoverable under the first case - i.e. new facts give new case.



7. Second exception for splitting a cause of action - res judicata essentially prohibits splitting a cause of action.



8. Preclusion in State-Federal Court Adjudications




a. One state must give "full faith and credit" to other states - even for res judicata.




b. If a state decides an issue, the feds will preclude on res judicata.




c. If you have an issue with a state ruling - APPEAL - don't try to change venues.


C. Issue Preclusion (Collateral Estoppel)



1. Same Issue Litigated - usually different parties.



2. Usually, the defendant raises collateral estoppel, plaintiff can raise against an affirmative defense.



3. Alternative Grounds for Decision



4. Issue must be essential in the first suit to get issue preclusion in the second suit.




a. Non-essential items from S-1 may not be deemed precluded if they were not adjudicated.



5. If facts change, then you have different issues.  Then you have to eliminate claim preclusion before having a trial.


D. Persons Bound by Judgment



1. Parties and Persons in Privity




a. A "person in privity" means "a person so identified with another that he represents the same legal right.




b. A person with a sufficient relationship to a party that he is bound by the judgment.




c. Real parties in interest are bound by compulsory joinder to be part of the suit.




d. Class action, joinder and interpleader insure the proper parties are in the suit.




e. Test:





i. A non party who is succeeded to a party's interest (heir, etc).





ii. A non party who controlled the original suit





iii. A non party whose interests were represented adequately by a party in the original suit.



2. Mutuality of Estoppel




a. A person should not benefit from collateral estoppel unless he would also have been bound by the prior judgment.




b. Defensive use of collateral estoppel  requirement for mutuality was overruled by Supreme Court in Blonder-Tongue Laboratories v. University of Illinois Foundation.  Defensive use only.




c. If plaintiff COULD have joined the earlier suit, the offensive use of collateral estoppel will be denied.  Parklane Hosiery Co. v. Shore.

VIII. Establishing the Structure and Size of Dispute


A. Proper Parties to a Suit



1. Real Party in Interest (Rule 17(a)) - generally means a financial interest.




a. Legal title to the right being asserted, sufficient interest in the outcome.




b. Subrogated parties are assigned legal interest.  E.g. insured plaintiff subrogates suit to insurance company, guardian ad litem is subrogated interests of minor



2. Fictitious Names




a. Fictitious names for the plaintiff is OK for pleading, but may need to be revealed to show standing.  




b. Plaintiff's may have to come forward to prove injury-in-fact.




c. Exceptions for severe cases with social repercussions (i.e. Roe v. Wade)


B. Joinder of Claims (Rule 18(a))



1. A sues B + C, or A + B sue C + D.



2. Permissive Joinder: Rule 18 - any claim against an opposing party may be joined if:




a. They arise out of the same transaction or occurrence




b. The question of law is common




c. The claim applies to the original claim, counterclaim or cross-claim of a third party.




d. For Code Pleading states (OR) joinder is limited to claims arising out of the same transaction or occurrence.



3. Misjoining leads to severance, not dismissal.



4. Showing of prejudice to one of the joined parties will call for severance under Rule 42(b).



5. Look for similarities or patterns in occurrence and transactions. 


C. Permissive Joinder of Parties (Rule 20)



1. Most courts try to join parties at pre-trial conferences.



2. Relation back of joined parties is done under Rule 15.



3. May join if:




a. They arise out of the same transaction or occurrence




b. The question of law is common




c. The claim applies to the original claim, counterclaim or cross-claim of a third party.



4. Plaintiffs must be voluntary




a. Plaintiff can be made involuntary under 19(a) - compulsory joinder - if deemed a necessary party.



5. Defense attorneys like to split joinders where possible for "divide and conquer".



6. Plaintiff attorneys like to join defenders in hopes they will implicate each other.


D. Compulsory Joinder of Parties (Rule 19)



1. Parties must be joined in the interest of justice.



2. Indispensable parties must be joined, or the suit will be dismissed because they are so necessary for the outcome.  Parties are indispensable if:




a. Prejudice: a judgment rendered without the indispensable party in his absence will prejudice his own verdict in the interest of the parties at suit.




b. Adequacy of remedy - without the indispensable party, complete relief can not be granted.




c. Result of dismissal. - will the indispensable party be able to protect his interest given all possible outcomes of the case?




d. Indispensable party would risk double or multiple obligations without being party to the suit.



3. Complete diversity, however, is needed.




a. If A sues B and is compelled to join C, who is in the same jurisdiction as A, then diversity is destroyed.




b. Rule 19(a) - "if feasible".  Destroyed jurisdiction make it unfeasible.



4. A party being sued for breach of contract, where loosing would force him to breach another contract does not have to join the second contract owner.




a. Making two, mutually exclusive, contracts was his own fault.  Risk double liability because double faults.


E. Impleader (Rule 14) - Third party claims



1. A sues B, B impleads C as a party who is or may be liable for all or part of A's claim.



2. C is usually an insurance company.



3. Original suit defendant becomes "third party" plaintiff.



4. Plaintiff doesn't have to agree to impleader.  All that is necessary is POSSIBLE liability of the third party defendant.



5. "If I'm liable, then so-and-so is liable" rule. I.e. indemnification.



6. A sues B, B counter sues A, A can implead C against the counter suit.


F. Counterclaims and Cross-claims (Rule 13)



1. Counterclaim: A sues B.  B sues A back.




a. Rule 13(b) allows for liberal use of counterclaims.




b. Claims arising from the same transaction or occurrence must bring a counterclaim or be barred from bringing it up in a second suit (compulsory counterclaim).




c. No need for same transaction or occurrence to be involved in counterclaim - just the same two defendants (permissive counterclaims).




d. Allows for Rule 18(a) joinders without requirements that they be related other than by the parties involved.




e. For really crappy counterclaims, Rule 42(b) - severance - can be used.




f. Third party defendants (brought in by impleader) may counterclaim against original defendant or plaintiff





i. Third party counterclaims against an original plaintiff are only possible if the original plaintiff makes a claim against the third party defendant first



2. Cross Claim: A sues B + C, B sues C.




a. Cross claims must arise from the same occurrence or transaction.




b. Same transaction or occurrence may be for either the original claim or for a valid counterclaim (permissive or compulsory).




c. Can also be brought in for any property in dispute in the claim, regardless of transaction or occurrence.




d. Cross Claims are never compulsory.


G. Interpleader (Rule 22 and 28 USCA 1335)



1. Brought about by conflicting claims to limited funds or property.



2. Provides a large pot of money to be "divvied up" under a suit.



3. Requires:




a. Same thing, debt or duty claimed by all parties.




b. All claims must be from the same source.




c. Plaintiff must not have any interest in the subject matter.




d. Plaintiff must have no independent liability to the other claimants.



4. Does not require an admission of liability.



5. Rule versus Statutory Interpleader:




a. Both require a fund and a fight.




b. Rule interpleader requires complete diversity.




c. Statutory interpleader requires minimal diversity.




d. Rule interpleader has limited form and restricted venue.




e. Statutory interpleader is nationwide.


H. Intervention (Rule 24)



1. Outsiders voluntarily joining a lawsuit.



2. Must have interest - legally protectable, financial, business, etc. - in the case.  Whether this means a person must actually have standing - injury-in-fact - has not yet been addressed by the S. Court.




a. Simply being a taxpayer doesn't give you interest in all IRS cases.




b. "Consumer" injuries may constitute interest - Cascade Natural Gas v. El Paso Natural Gas




c. Union member may have interest not adequately represented by the Union.  Dept. of Labor v. Union + Tribvich (intervener)



3. Intervention must be timely.  Factors of timeliness:




a. When did the intervener know or should have known of his interest in the case?




b. Where there any prejudice against the existing parties (i.e. statute of limitations) due to the delay in seeking intervention?




c. Will there be prejudice to the intervener if intervention is denied?





i. Preclusion





ii. Stare Decisis - this is enough, even if res judicata would not apply.  A precedent would be set. (Natural Resource Defense Council v. U.S. Nuclear Regulatory Commission)





iii. Res judicata





iv. Collateral Estoppel.




d. Are there "unusual circumstance" which allow or disallow for intervention?



4. Not possible if the intervening party's interest is adequately represented by the parties already in the suit.




a. Burden of proof for this is minimal (Tribvich)



5. If intervention doesn't work, permissive joinder is always a possibility.  Depends on whether or not a side will take you in.


I. Class Actions (Rule 23)



1. The Problem of Representation




a. Is a party adequately represented in past class, so as to dismiss on res judicata?





i. Hansberry v. Lee - Hansberries were not represented in previous lawsuit with Lee, where the class was a group of white land owners in the subdivision.  No one was representing the African Americans, therefore, no preclusion.




b. Were a person's rights represented as part of the class?



2. Standards for Certification




a. Common interest




b. Fairly represented by the class representatives - representatives must be able to protect the interest of the class, not just the lawyers.




c. Numerousness: too many people for joinder to be feasible.





i. Usually a low amount of harm to each class member.  Aggregate effect is large.





ii. Numerousness being sufficient is often a value judgment of the court.




d. Typicality: claims and defenses must be typical for the class.



3. Mandatory Class Actions - Rule 23(b)(1) actions




a. If prosecution would lead to incompatible adjudications.





i. Example: environmental suits seeking injunctive relief




b. Prosecution of separate actions would hurt individuals. 23(b)(1)(B)





i. Example: asbestos litigation where one guy gets the windfall, and others are left with nothing because insurance money is gone (or company is gone).




c. 23(b) class actions - where individuals may be harmed by class action rulings - have mandatory notification of ALL class members. Rule 23(c)(2)(B) requirement.



4. Problems of Implementation




a. In Rule 23(b)(3) classes, notification is mandatory to class members.




b. Plaintiff has requirement of notifying class members - including costs to do so. Eisen v. Carlisle
