I. Case Analysis:


A. JDXN - is JDX proper?  How?  Why?


B. Service/Notice - was service proper?  Why?


C. Venue - Is venue proper?  Why?


D. Choice of Law - Federal or state law?  Why?


E. Appeals?  How?  When?

II. Jurisdiction

III. Specific Jurisdiction


A. Types of JDXN:



i. Personal



ii. In Rem - state seeks to settle to rights of the entire world as to a particular property.



iii. Quasi In Rem I (in the nature of rem) - state seeks to settle competing claims to a particular property. 



iv. Quasi In Rem II (quasi in rem) - substance of the action is unrelated to the property, but property may be used to satisfy the judgment.



v. Subject Matter JDXN


B. Adjudicative Jurisdiction - JDXN of the Courts



i. Jurisdiction over the defendant 




a. in personam JDXN - over the person (from Pennoyer v. Neff)





1. Defendant resides in state





2. Service of process is in the state (Tag jdxn)





3. Voluntary participation in the action (agreeing to jdxn)





4. Question of status (i.e. married to state resident)




b. In rem JDXN - over the "rem", or property





1. Property is any "rem" - a debt is the property of the debtor, which can move with the debtor/person who owes money (Harris v. Balk)



ii. Jurisdiction over the subject matter of the dispute




a. SMJ


C. Concerns with determining JDXN:



i. Proper JDXN means other states must give full faith and credit to the outcome of the suit.



ii. Power Theory - where JDXN came from.




a. Sovereignty of states to avoid prosecution of them and their citizens - no state can exercise direct jdxn an authority over persons or property without its territory (as opposed to within its territory)




b. Fraudulent Inducement into the Forum




c. JDXN over corporate Defendants.



iii. Long Arm Statutes



iv. Refining Minimum Contacts



v. Presence of Defendant's Property



vi. Personal Service within the JDXN



vii. General JDXN Alternative



viii. Consent



ix. Jurisdictional "Ouster" by Consent - forum selection clauses



x. The Requirement of Notice




a. Manners of serving process



xi. Venue



xii. Discretionary Decline of JDXN.

IV. Specific Personal JDXN and the shift to minimum contacts.


A. Pennoyer v. Neff - jdxn constrained by sovereignty of the state.


B. Shift to minimum contacts with International Shoe v. Washington - jdxn constrained by Due Process Clause (Constitution)  - the "WHY?"


C. New test for JDXN (International Shoe)



i. Due process requires "minimum contacts" with the forum such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. - DUE PROCESS COMPLIANCE - check after Long Arm Statute.



ii. To determine "Fair Play" and "Substantial Justice", consider:




a. Quality and nature of the activity in relation with the administration of the law - was it irregular and casual?  Or systematic and continuous?




b. Whether defendant exercises privileges of conducting activities in that state - purposeful availment = purposely establishing minimum contacts within the forum.




c. Sufficient contacts or ties with the state to make jdxn reasonable - one time business trip or second home?  Major offices?



iii. WHY Minimum Contacts?




a. Protects defendants from burdens of litigation in far-off places or inconvenient forums.




b. Ensures states do not reach beyond their own sovereign immunity, into the realm of other states (co-equal sovereigns)


D. Long Arm Statutes - always start here with JDXN.



i. Apply in state courts as well as federal courts within that state (FRCP 4(k))



ii. "Catch-all" provisions extend long arm statute "as far as the Constitution allows"


E. Due Process and Minimum Contacts (WWVW)



i. What do we care about under due process?




a. Adequate notice.




b. Subject to the personal jdxn of the court, judged by minimum contacts.



ii. Functions of Minimum Contacts: - check after Due Process Req'ts.




a. Burden on defendant




b. Interest of the forum state in adjudicating the dispute (ex: CA's interest in protecting their citizens from insurance fraud)




c. Plaintiff's interest in obtaining convenient and effective relief 





1. ex: severely injured plaintiff still recovering in hospital in OK, doesn't want to go to NY for suit - WWVW





2. Do not make litigation so inconvenient that a party is at a severe disadvantage - Burger King v. Rudzewicz




d. Interstate judicial system in efficient resolution




e. Shared interest of several states




f. Nature of the activities involved - irregular and casual or systematic and continuous? Volume of contact?




g. Purposeful availment - i.e. exercising the privilege of conducting activities within a state.




h. Relation between the contacts and the claim (factual causation and legal causation - think Torts)



iii. Foreseeability - reasonable anticipation of the defendant to be "haled into court" in this jurisdiction.




a. WHY?  Orderly administration of the laws and predictability (WWVW)




b. Stream of commerce and foreseeability - if the item is put into the "stream of commerce" in that venue, then defendant should be able to foresee being haled into court in that jdxn.





1. Stream of commerce may be insufficient, if that is all there is.






· Be careful with stream of commerce - no majority opinion on it!





2. Still look for other contacts, regularity of contacts, etc.




c. Express aims of actions (Calder v. Jones - tabloid aimed at CA resident) - actions focused towards CA jdxn, harm felt in CA jdxn, intentional tort issue.  Court unanimously upholds CA jdxn.



iv. Reasonableness - Asahi.


F. Due Process (generally)



i. Fairness



ii. Power



iii. Orderly Administration of the Laws.

V. Specific Personal Jurisdiction and the Internet


A. Is a web site minimum contact?



i. Needs to be purposely directed at residents of the state - PURPOSEFUL AVAILMENT.



ii. Zippo sliding scale: passive website at one end, "doing business on the internet" at the other end.  Assess the level of interactive-ness and the commercial exchange of information.


B. Businesses that structure their activity to take full advantage of the opportunities that virtual commerce offers can reasonably anticipate that these same activities will potentially subject them to suit in locales that they have targeted.

VI. Consent to JDXN:


A. Exclusive JDXN Clauses - prima facie valid without evidence of bad faith, even though bargaining powers may not be that fair.

VII. General Jurisdiction


A. No contacts with the forum needed.


B. Required: Continuous and systematic general business contacts.


C. Purpose: to have at least one forum in which suit can be brought.



i. For real people: state of domicile.



ii. For corporate "persons": 




a. State of incorporation




b. State of corporate headquarters

VIII. Subject Matter JDXN (SMJ): 


A. Diversity



i. No common citizenship




a. Domiciles for people.




b. State of incorporation, headquarters or significant business activity for companies.



ii. Matter over $75,000.


B. Federal Questions - Art. III, Sect. 2: judicial power shall extend to all cases, in law and equity, arising under the Constitution, the Laws of the United States, and Treatise made - district courts get original JDXN over all civil action under 28 USC 1331.



i. Federal question must be plead by the plaintiff.




a. Suit must be authorized by the statute in question.



ii. Federal questions raised as defense




a. Declaratory judgments are different - plaintiff is trying to avoid being the defendant.




b. Should look at the actual claim which would be brought to determine if SMJ is correct for federal question.



iii. If there is no cause of action under the federal statute in question, then there is no SMJ jdxn under federal question.



iv. Overwhelming predominance of state law questions will also prevent jdxn under federal question SMJ.

IX. Supplemental JDXN - 28 USC 1367 - power comes from Art. III of Constitution:


A. Pendant JDXN



i. Pendant Claim - secondary claims, not in federal courts, but coming from the same "case or controversy" as the federal claim.



ii. Pendant Party - secondary parties


B. Ancillary JDXN.



i. One who is in the posture of the defendant asserting a claim against one of the party.


C. Discretion (for declining Fed jdxn) under 1367(c):



i. Need one of four occasions:




a. Novel or complex state law




b. State Claims sufficiently dominate




c. All original JDXN claims have been dismissed.




d. In exceptional circumstances, there are other compelling reasons for declining.



ii. If one of those issues is present, Gibb considerations




a. Judicial economy




b. Convenience (to parties and judiciary)




c. Fairness to the parties




d. Whether all the claims would be expected to be tried together.

X. Notice


A. Personal service - one way to assure notice.


B. Alternatives:



i. Publication - only works if persons being served notice can not be accounted for by those doing the service.  Due process requirement.




a. Publication (and other alternative methods) may not be used unless they are as likely to bring home notice as any other feasible and customary method of notice (Mullane)




b. If parties are known, publication is insufficient.



ii. FRCP 4




a. Any non-party who is at least 18 can serve summons and copy of complaint.




b. Option of trigger duty to save money (mail notice and request waiver, if no waiver, served party has to pay)




c. Method for service 4(e)(1)




d. Proof of service 4(l)




e. Notice is not personal jurisdiction.


C. Timeliness of service.


D. Method of notice must be reasonably calculated under the circumstances, interested parties should be given the opportunity to present their objections (Mullane)



i. If all the parties are known, they must be personally notified.



ii. If number involved (class actions) is so large, notice may be by regular mail.

XI. Venue


A. 28 U.S.C. 1391



i. 1391(a) - SMJ= Diversity.




a. Venue is judicial district where defendant resides if all the defendants reside in the same district, OR




b. Venue is judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, OR




c. Venue is where the defendant is subject to personal jurisdiction, if there is no district in which the action may be brought.



ii. 1391(b) - SMJ = Federal Question




a. Venue is judicial district where defendant resides if all the defendants reside in the same district, OR




b. Venue is judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, OR




c. Venue is where the defendant is found, if there is no district in which the action may be brought.


B. Question is never if the venue is the "best" venue, but only if it is appropriate under the statute.


C. Corporations "reside" (for the purpose of venue) in the judicial district where they are subject to personal jdxn.


D. Venue for SMJ of Diversity:



i. 1391(a-b): judicial district where defendant resides if all defendants reside in the same state



ii. 1391(a-b): A judicial district in which a substantial part of the events giving rise to the claim occurred.



iii. 1391(a): If no district in which the action may be brought, then venue is where the defendant is subject to personal JDXN.



iv. 1391(b): If no district in which the action may be brought, then venue is where the defendant may be found.


E. Forum Non Conveniens



i. Test:




a. Presumption in favor of plaintiff's chose forum, as long as personal jdxn and venue are proper)




b. Must have an alternative forum, then weigh:





1. Private interest factors





2. Public interest factors



ii. Mainly discretion of the court, focus on convenience - no hard line rules.



iii. Only reviewed under abuse of discretion guidelines.



iv. What if court can not transfer the claim?  - Foreign courts, state courts


F. Transfer of venue - 28 USC 1404



i. Power to transfer comes from statute, not Constitution



ii. One federal system makes transfer possible in federal courts.



iii. "For the convenience of the parties and witnesses, in the interest of justice" a suit may be transferred. 



iv. Preference is transfer over dismissal.

XII. Choice of Law - i.e. which law applies?

XIII. Substantive Law


A. Rules and Decision Act (RDA, 28 USC 1652) state laws are to be applied in federal courts unless there is a question of the Constitution, Federal Laws or Treatise.



i. Swift v. Tyson said "laws" were only statutes and property laws.



ii. Erie overrules Swift v. Tyson to include state common law.


B. Supremacy questions - who gets the more supreme law?  Sovereignty issues.


C. Erie -



i. Courts sitting in diversity apply state law, both statutory and common.




a. The Constitution does not give the Federal Gov't the right to substitute federal law for state law.




b. There is no federal common law.



ii. Not all issues are covered by Erie.  Covered:




a. Substantive law - level of duty owed in tort claims (provided no federal tort statute)




b. Statute of limitations.



iii. Twin aims of Erie:




a. Discouragement of forum shopping (outcome determinative test)




b. Avoidance of inequitable administration of the laws



iv. If you have two rules - one state, one federal




a. Are they on point and in conflict?




b. Is there any way to harmonize?




c. Try this before picking one - if we don't have to pick, we don't want to.


D. York -



i. The federal court sitting in diversity is "only another state of the court"




a. Mandated policy decision for federal courts to defer to state law if the federal application of law would effect the outcome of the case.



ii. York's Outcome Determinative Test:




a. The outcome in federal court should be substantially the same as the outcome in state court.




b. Is the law in question merely the manner and means by which a right to recover is enforced OR




c. Is it a matter of substance…does it significantly effect the result of the litigation for a federal court to disregard the rule?




d. Want to harmonize federal ruling with state ruling - avoid forum shopping re: twin aims of Erie.


E. Cohen/Ragan: Harmonizing state and federal rules.


F. Byrd



i. Byrd Balancing Test:




a. Balance the interest of the two systems (state and federal)





1. Should the federal policy yield to state rule - question of Federalism and state sovereignty within the federal system.




b. When federal policy is as high as the 7th Amendment (right to jury trial in civil cases), then federal law is almost always going to triumph over state interests.



ii. Kind of the opposite of York, where it was a policy decision to determine the feds should defer to the states on substantive law - here, the states must defer to the federal law when substantial federal rights are at stake (i.e. Constitutional rights)



iii. Must look at how closely the state created right or obligation is "bound up" with substantive rights.


G. Hanna (two parts)



i. Part One:




a. Focus on twin aims of Erie:





1. Discourage forum shopping





2. Avoidance of inequitable administration of the laws.




b. Modified "outcome determinative" under York by looking at outcome with respect to the twin aims of Erie.



ii. Part Two:




a. Rules Enabling Act - 28 USC 2072




b. If the rule is FRCP apply REA to determine if FRCP applies.



iii. There are no federal laws on substance (contract law, negligence duty, etc).

XIV. Procedural Law


A. Rules Enabling Act (REA) - If the federal rule is an FRCP, then the FRCP prevails.


B. Procedure versus substance - Hanna



i. 28 USC 2072



ii. Authority: Art. III + Necessary and Proper Clause



iii. Federal Courts should apply Federal Procedural Rules (FRCPs) unless there is some reason not to.


C. MUST LOOK AT FORM AND SUBSTANCE. 


D. Form/Procedural - Sibach:



i. Is the process for "enforcing rights and duties recognized by substantive law and justly administering remedy and redress for infraction of laws"?  If yes, then form/procedure.




a. Enforcement?




b. Administration of remedies?



ii. Can not be related to the determination if remedies should be administered - i.e. liability or not.


E. REA Checklist (determines if the issue is "largely procedural"):



i. General Rule



ii. Forms of process



iii. Writs



iv. Pleadings



v. Motions



vi. Practice and Procedure of district courts


F. REA Enclave:



i. Such rules shall not abridge, enlarge or modify any substantive right and shall preserve the tight of trial by jury.


G. Dispositive Question (Gasperini):



i. Can federal courts give effect to substantive thrust of state law without too much alteration of the federal scheme for the trial and decision of civil cases.


H. Distinct Problems of Erie



i. If Federal Problems are on point, use Hannah's "arguably procedural" test



ii. If no FRCP or other rule under REA, use York (as modified by Hannah)



iii. FRCP Questions - analysis




a. Ask if rule applies




b. If not, what are the other rules? (Gasperini analysis)




c. If yes, then check for conflict between state and federal RCPs.




d. If no conflict, apply both - no Erie Problem.




e. If conflict, use REA analysis




f. Is it procedural?




g. If yes, ensure it doesn't violate the enclave




h. If it doesn't violate the enclave, then use the Federal Rule.




i. If there is no FRCP, talk about Hannah.




j. Byrd balancing for Federal Rules is appropriate under Gasperini




k. If you find state law applies, you have to figure out which state.



iv. Watch for invasions of the independent federal judiciary

XV. Picking a State Law


A. Gray v. American Radiator: use the law of the state where the injury happened


B. May have to use Mississippi Law in a Rhode Island Court (Mason)


C. Federal courts must use state laws as they apply now - can overrule previous decisions, if there is enough evidence.  Fed cts look at:



i. Lower state court rulings and S Ct dicta



ii. Lower federal court rulings of that state, or using that state's laws



iii. General rules on the issue at bar



iv. Rules of other states which this state has looked to



v. Treatise and Law Review Articles.


D. Federal courts can send certified questions to state supreme courts.

XVI. Reverse Erie - when to apply Federal Laws to state issues


A. Do you use Federal Rules or State Rules in evaluating decisions such as should judges or juries decide the validity of a release (Dice v. Akron)


B. Is often jury instruction related.


C. Is it a federal right?



i. Question about whether federal concern reign supreme - such as the 7th Amendment.


D. Need for uniformity in determining federal statute interpretation.


E. How do states determine Federal Law?  Statutes, Federal Common Law.

XVII. Federal Common Law


A. No general federal common law.


B. Federal Common Law necessary for Gap Filling 



i. Interstitial gap filling for federal statutes.



ii. Issues not addressed in the statute.


C. RDA - Rules and Decisions Act



i. State law must be used UNLESS constitutional issues, treaty or act of Congress - Federal Common Law is for the parts after the "unless"


D. Uniformity needed in interpretation of federal laws.


E. State laws can be used as federal laws - fed ct discretion (U.S. v. Kimbell Foods)



i. Does the federal rule require uniformity?



ii. Does the state rule frustrate the federal rule?



iii. Does the federal rule disrupt state law governed commercial transactions?


F. Implied cause of actions under the Constitution



i. If a court has the ability to grant an equitable relief (injunction), then the must also have the ability to issue damages (Bivens)



ii. A right with no remedy can imply a federal cause of action (Bivens)

XVIII. Jury Trial


A. Seventh Amendment Right to Jury Trial in civil cases (Sixth Amend is criminal cases)



i. Only applies to cases appropriately heard in federal courts.



ii. No facts found by the jury can be re-examined except by rules of common law.



iii. Suits in common law - not suits in equity.  1791 Rules of Law and Equity courts.


B. To determine if you get a jury trial:



i. Is the question LAW or EQUITY?




a. Legal issues get juries.




b. Equity issues do not.




c. Issue is that which would be tried - beware the declaratory judgment!





1. 7th Amendment trumps "first to file" arguments for declaratory judgments (Beacon Theaters)




d. Questions of both law and equity in the same suit?  Must look at which issue is prominent - right to jury trial can not be for "incidental" claim.




e. Issues which would get jury trials if a corporation brought them, then shareholders bringing the same suit get the same right (Ross v. Bernhard)



ii. But how do you know if it's Law or Equity?




a. Look at damages sought.




b. Look at law in question




c. Historical analog (1791 Law/Equity)




d. Remedy sought is more important that historical analog (Local 391 v. Terry)





1. Money is usually legal remedy





2. Restitutionary damages are generally equitable.





3. Writs are equitable





4. Injunctions are equitable.


C. The right to a jury trial is "preserved" - but what does that mean with new statutory rules?


D. The Clean-Up Doctrine: the right to jury trial may not be applicable if the legal issue is merely incidental to the equitable issues - BUT, Federal Courts can't use this rule (Dairy Queen)



i. Katchen (4 yrs after DQ) used clean up doctrine to deny jury trial - but it was under a specific statutory scheme.


E. The practical ability of the jury should never outweigh other factors - must believe in the competent jury.


F. JNOV/JMOL - Judgment as a matter of law.



i. FRCP 50(b)




a. Timing requirements




b. Standard for a JMOL: no legally sufficient evidentiary basis for a reasonable jury to find for that party.





1. Is this legally sufficient?  





2. Is there a question for the jury to decide?




c. Motions for JMOL are against the person with the burden of proof - usually the plaintiff, unless defendant has pleaded affirmative defenses.



ii. Courts could take the case from jury in 1791 - demurrer and new trials (nullifying jury decisions)



iii. Standards for JMOL:




a. No room whatever for honest opinion over the factual issue in controversy (similar to demurrer) - Black.




b. More than mere speculation about the possible outcome.  More than a "mere scintilla" of evidence that the jury should not have found the way they did - Lavender v. Kurn (hook or crook case)




c. Can't be about witness credibility - jury has to decide that.



iv. Judicial economy says "let the jury rule, then rule on the jury" - the jury might just come up with the right answer. (JNOV is generally JMOL after a verdict is given)



v. For the jury to stand, there must be factual issues and a dispute over the issues (not a mere scintilla of a difference)



vi. If no dispute over facts - 




a. If reasonable minds may differ on the interpretation of those facts, then the jury gets to decide.




b. If there are any inferences which need to be drawn from the facts, then the jury gets to decide.

XIX. Other ways to overrule a Jury


A. Additur - NOPE - Unconstitutional.


B. Remittitur - OK.  Reduces the amount of damages a jury gives by giving the option of either the remittitur or a new trial.



i. Remittitur is granted when award is "so exorbitant as to show passion and prejudice on the part of the jury"



ii. Remittitur can not be conditionally accepted - Donovan rule.



iii. Remittitur can not be appealed - defendant agrees to it.



iv. If defendant takes a new trial instead of remittitur, then that can not be appealed because it is not a final judgment.



v. One way to get around is with special jury forms, to determine exactly what the jury ruled on and for how much.  A way for juries to itemize damages.




a. Special jury verdict forms must be objected to prior to the jury verdict in order to preserve them for appeal.




b. Special verdicts should be harmonized as best as possible, even if the harmonization doesn't make a lot of sense.



vi. Policy basis is 4th Amend right to illegal search and seizure - additur is taking more than jury found as a matter of law.  Remittitur doesn't "seize" anything.


C. New Trial (FRCP 59): 



i. Is judgment against the great weight of the evidence?



ii. Were there errors at trial?



iii. Seventh Amendment Policy - right to jury trial, role of jury, role of judge.


D. Compromised Verdict



i. That's the jury's job.



ii. Dimick issue.



iii. Any evidence that jury was tainted?  Then jury gets to decide.


E. Jury Impeachment



i. Iowa Rule: allows evidence of extrinsic or overt acts of jury misconduct which may be corroborated or disproved.




a. Does not allow evidence of intrinsic matters which inhere in the verdict itself and are therefore known only to the specific juror.



ii. Federal Rule of Evidence:




a. Juror may testify on the question of whether extraneous prejudicial information was improperly brought to the jury's attention or whether any outside influence was improperly brought to bear on any juror.


F. Relief from Final Judgment - FRCP 60



i. FRCP 60 - "other way" to get relief from the trial court




a. Mistake, inadvertence or fraud - one year time limit.




b. "Any other reason" - no time limit, but incredibly hard to get.  Cruzan used this motion based on new evidence from her friends.

XX. Appellate Process


A. Final Order Doctrine: 28 USC 1291 - permits appeals from all final decisions.



i. Appeals are not guaranteed by the Constitution, they are based in statute.



ii. Final decisions are judgments that end the litigation on the merits and leaves nothing for the court to do but execute judgment.



iii. Policy: avoids piecemeal adjudication and "death by 1,000 cuts".



iv. Balance with the desire not to conduct a trial which may have been unnecessary.



v. An issue which puts parties essentially out of court is not necessarily final - rejection of the "death knell doctrine" in Quackenbush




a. Usually seen in class action suits - failure to certify as class action effectively puts the action out court, but was not appealable until FRCP 23(f) allowed it.


B. Collateral Order Doctrine: Collateral Orders which are appealable:



i. Important issue which is separate from the merits (separate)



ii. Court has resolved the issue completely (final/conclusive)



iii. The court's decision will be effectively unreveiwable if the  parties were to wait for final judgment. (important and unreveiwable)



iv. Issues available under Collateral Order Doctrine:




a. Governmental Immunity (but not contractual immunity)


C. 28 USC 1292(b): Alternate ways to have appellate review (other than COD)



i. Elements:




a. Question of Law




b. That is controlling




c. Where there is substantial grounds for difference of opinion AND




d. An immediate appeal would "materially advance the ultimate termination of the litigation"



ii. Injunctions are reviewable for appeal




a. TROs - not usually.  Too temporary to waste appeal on.





1. You'd have to get a write of mandamus issued against the court for denying a TRO.




b. Preliminary Injunctions - review allowable if "irrepairable harm" is being done to the defendant.




c. Permanent injunctions - Obviously applies





1. You don't get to appeal a denied permanent injunction when you get the injunction by a means other than summary judgment.


D. Interlocutory Appeal - requires dual certification (district court and appellate court)



i. Substantial grounds for difference of opinion on the ruling.



ii. Controlling question of law (not fact based question)



iii. Immediate appeal may ultimately advance the litigation (judicial efficiency)


E. Mandamus



i. To be used only in "exceptional circumstances", when there has been a judicial usurption of power.



ii. Burden:




a. Must show no other means to attain the relief desired AND




b. The right to the issuance of the writ is clear and indisputable.


F. Partial Final Judgment - FRCP 54(b)



i. Partial final judgment is immediately appealable.



ii. Ultimate goal is to balance the competing factors of finality of judgment and the sound judicial administration of justice.



iii. Steps:




a. Final judgment on cognizable claim for relief AND




b. No just reason for delay


G. Appellate review of finding of fact



i. Rule 52(a)



ii. Must have firm conviction that a mistake has been made.



iii. Mixtures of law and fact



iv. Finding of fact predicated on a misunderstanding of the governing law.



v. Constitutionally required findings (e.g. actual malice)


H. Appeals logistics: FRCP 4



i. 30 days



ii. 14 days for cross appeal.
