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1. US District Court in all civil suits ( just, speedy, and inexpensive 

Prejudgment Seizure
	
	Fuentes (1972)
	Mitchell (1974)
	N Georgia (1975)
	Doehr (1991)

	DP?
	No
	Yes
	No
	No

	Judge
	-
	Y
	-
	Y

	Affidavit
	-
	Y
	-
	Y

	Post
	Y (∆’s probe)
	Y (immediate)
	Y (not immediate)
	Y (immediate)

	Bond
	Y
	Y
	-
	-

	
	Depriv is deprive (Sniadach)
	
	
	Modified 3-part test from Matthews (1976)


Due process requires Timely Notice and an opportunity to be heard Before the prejudgment seizure UNESS there are adequate procedural safeguards (fact affidavit, review by judge, bond, other proof) or adequate Exigent Circumstances (e.g. once property is sold, the original seller loses its right to seize, ∆ will damage the property)

What Due Process Needs to Consider (cost/benefit analysis) (Matthews, Doher)
1) Interest of ∆ - Necessity? Damages (e.g. clouds on the title of the house, credit history, etc.)
· Pre-hearing (best), Post-hearing (minimum)

2) Risk of erroneous seizure – How great is the cost? 
· Incorporate safeguards (fact affidavit at least, judge review, proof documents, bond)
3) Interest of ∏ - Can ∆ destroy, sell, or conceal property?
· Pre-existing interest (sold with loan or merely to secure assets for trial?)

· Statutory Lien if you worked on someone else’s property (Doher)
Damages – Due Process Clause is to protect against mistaken deprivation

· Nominal Damages – award for winning
·  For sheer violation of due process without injury (Carey v. Piphus)
· Right to DP is absolute – merits ∏’s substantive assertions irrelevant (Carey v. Piphus) – to organized society
· Compensatory Damages – to restore, ∏ has the burden (no injury, no recovery – Carey v. Piphus)
· Punitive Damages – to punish, vindicate, or deter
· Large punitive damages ( arbitrary deprivation of property ( only to consider high enough to punish or deter, low enough not to ruin the person (Davis v. Ross)
· Money judgments is merely an adjudication of rights or liabilities, not an order
· Judgment debtor hide assets (Judgment creditor depose ∆ in court to locate ( court: “writ of execution”
· Judgment debtor files bankruptcy ( discharge from prior debts, including “judgment lien”
Equitable Remedies – Direct order to ∆ to take/cease certain specific action

Injunction, Declaratory Judgment, Temporary Restraining Order, Specific Performance

Only when ∏ faces “irreparable” harm = $ is not sufficient remedy
· “irreparable” harm can be imminent with clear prognosis (not merely a guess) (Smith v. Western Electric) ( once damages are done, monetary relief

· On policy matters, Appellate court gives the lower court’s losing party the benefit of the doubt

Contempt (“Civil-Criminal Hodgepodege”)
Criminal Contempt (Crime ( guilt beyond the reasonable doubt)
· Not compensatory or not seeking future compliance, Right to jury trial unless the offense is a “petty offense”

Compensatory Civil Contempt (Compensatory - $ is better than nothing)
Coercive Civil Contempt (to promote future compliance, not punitive for past conduct)
· Penalty is applied only in case of violation (e.g. if not complied with injunctive relief, pay $/day or jail)
Traditional Equitable Principles = limit to the least power adequate to the end proposed, 65(d) for non-party contempt

Cost of Litigation (54 – Attorney’s fees)
· Even when the fee exceeds subsequent court attorney fees awards (Venegas v. Mitchell)
· Each party bears its attorney’s fees ( encourage frugalness ( may prompt settlement
Civil Rights cases – If ∏ prevails, ∆s must usually pay their fees whether or not the defenses were groundless
Lodestar Method: Hours x Rate of the attorney ( gave attorneys incentive to waste time ( JE
Private Ordering Through Alternatives to Litigation (Private & Extrajudicia ( not bound by court procedures & standards)
Negotiation and Settlement Promotion (Not legally binding)
Third-Party Intervention 
· Mediation (Goal = reach Voluntary Agreement) (Not legally binding, No legal procedural rules)
· Mediator facilitates discussion and generates options (no authority to decide who is right)
· Mediator stays objective (non-directive) ( disputants have the ultimate authority to decide
· Create trust, creative solutions, doubt in the parties’ minds, suggest alternative approaches
· Therapeutic (e.g. family law), evaluative (e.g. by former judge), transformative (‘moral growth’)
· Neutral Evaluation (Provide an evaluation of the strength of the parties’ cases on the law or facts)
· Trial Runs (mini trials, summary jury trial, court-annexed arbitration)
Arbitration (Legally binding – no written opinion ( no precedent, no contribution to public wellbeing)
· Once begins, parties usually have no right to go to court even if unsatisfied with the process
· Remedies: conclusive (not appealable), flexible, overturned only if corrupt or misconduct, etc.
Pleading (Judicial Economy, Trial on Merits, Procedural Consistency)
Notice Pleading 8(a) ( Puts ∆ on “fair notice of what the ∏’s claim is and the grounds on which it rests” (Conley v. Gibson)

Fact Pleading ( State Ultimate Facts (what, when, who, how = elements of the substantive claim) (Gillispie v. Goodyear)

1. If the case is based on speculation, ∏ can’t allege facts to sustain the complaint ( can be dismissed early

2. Narrow the range of facts that the ∏ will be allowed to discover and to prove at trial

3. ∆ can keep vital facts on the ground that they weren’t pleaded and hence are not relevant

· FRCP 8(e)2 – A complaint can contain as many claims, even inconsistent ones (McCormick v. Kopmann) 

i. avoid inconsistent decisions, Judicial Economy, Let co-∆s do the work

ii. ∏s make allegations on “information and belief”

iii. Purpose of FRCP: “to administer justice through fair trials, not through summary dismissals as necessary as they may be on occasion.” 
a. Must be served by someone with authority in that jurisdiction (Bradley) ( 12(b)5
b. Answer must be served w/in 20 days after service of complaint (12(a)1A) (or 60 days if service waived 12(a)1B) 
FRCP 9(b) Fraud, Mistake, Condition of the Mind ( “particularity” “specificity” (Ross v. Robins)
· Even pleading of these claim can injure ∆s’ reputation, Don’t want to hold ∆ in terrorem to force ∆ to settle
· Condition of the Mind ( plead generally w/ particularity of the events that led ∏ to believe ∆s’ condition of mind (Ross v. A.H. Robins, Cash Energy)
· Court shouldn’t require specificity when they feel like it (Leatherman)
· Judge Keeton: “the federal law regarding particularity of complaint requirement is currently quite unsettled”

· Rule 7 answers are not governed by Rule 8(a) ( requires certain specificity

· 8(e) (simply, concise, and direct) can itself be a basis of dismissal (independent of 12b6)
· 12(b)6 – legality of complaint (Mitchell v. Archibald & Kendall)
· FRCP 12(e) – Motion for More Definite Statement

· Not appropriate if Rule 8 requirements are fulfilled (US v. Board of Harbor Commissioners)
· Appropriate when substantial questions to be answered exist already (cannot be followed by 12b6 motion)

· Multiple 12(b) motions ( 12(b)1 will be looked at first (Sokaogon Chippewa Tribe)
FRCP 11
(b) Representation to Court – knowledge/information/belief, after an inquiry reasonable under the circumstances (Zuk)
(c) Sanctions (Purpose = deterrence ( paid to court ( $ sanction only considered after alternatives)
· Fed Court has an inherent power to sanction outside of Rule 11 when accompanied by a specific finding of bad faith

Default Judgment: Failure to Answer (FRCP 55) (Judicial Economy (( Trial on Merit)
· When DJ is entered, establishes ∆’s liability for each cause of action alleged by ∏

· Well-pleaded allegations are treated as true ( Amount of judgment is to be determined (even well-pleaded)

· If ∆ is not served with a complaint, DJ must be set aside even w/o meritorious defense

· Party is blameless + Attorney’s fault ( Trial on Merit

· Party is at fault ( must defend its conduct to show excusable neglect

· FRCP 55(c) Setting Aside Default ( 60(b) for good cause shown (Shepard Claims)
1. Will ∏ be prejudiced? (e.g. evidence/witness disappear?)
2. Does ∆ has a meritorious defense? (Trial on Merit)

3. Did ∆’s ‘culpable conduct’ = Reckless disregard for the consequences or intent to thwart judicial proceedings

∆’s Pleading: Answers (FRCP 13, 15)
Admitting or Denying the Averments

· If ∆ denies averments based on “insufficient knowledge” and later found out that ∆ had documents ( ∆ should have known (11(b)4) ( deemed admitted (even if inaccurate) (David v. Crompton & Knowles)
Affirmative Defenses (Confession & Avoidance)

∆ has the burden of raising the Affirmative Defenses (more likely to have the evidence & benefit from defense)

Counterclaims and Cross-Claims (FRCP 13)
Rule 13 gives the ∆s the right to raise claims against the ∏s, and gives both ∏s and ∆s the right to raise claims against co-parties. This prevents frivolous claims and outrageous settlements. Rule 13(a) requires a pleading to state as a counterclaim any claim against any opposing party if it arises out of the same transaction or occurrence as in the opposing party’s claim. It operates as rule-based Res Judicata to promote judicial economy and consistency in judgments. Counterclaims need to have a logical relationship to the opposing party’s claims, but need not have absolutely identical factual backgrounds (Wigglesworth). Generally, 4 factors are taken into consideration to decide whether a counterclaim is compulsory or permissive: (1) The issues (fact and law) in the claim largely the same? (2) Would Res Judicata bar subsequent suit on ∆’s claim? (3) The same evidence to support/refute the claims? (4) Logical relation between the claim and the counterclaim?


If, upon consideration of these four factors, the claim is determined to be compulsory claim, it must be joined as a counterclaim in the original suit. The compulsory counterclaim does not need a separate jurisdiction, as long as a third-party is not required to join. However, if it’s determined to be a permissive counterclaim, the party claiming it must separately meet jurisdictional requirement. 
Amendment to Pleadings (FRCP 15)
Rule 15(a) allows a party to amend its pleading once as a matter of course if it’s before a responsive pleading by the adverse party (or w/in 20 days if no responsive pleading is required). Even after the responsive pleading, a party can still amend by leave of court or by written consent of the adverse party. The leave should be freely given when justice so requires because inclusion of real issues encourages decisions on the real merits (David v. Crompton & Knowles). However, amendment should be denied if (1) it introduces undue prejudice to the other party or (2) it would unduly delay the progress of the case. Id.The statute of limitations can be a good reason to deny amendment, unless the law of the action allows relation back under 15(c)(1). 

Relation back of amendment is also allowed under 15(c)(2) if the claim arose out of the same conduct, transaction, or occurrence as the original pleading. Relation back of amendment where name of the party is changed may also be allowed under 15(c)(3) if three conditions are met: (1) the claim arose out of the same conduct, transaction, or occurrence as the original pleading, (2) the new party received a notice within 120 days from the filing of the original complaint, and (3) the party knew or should have known that it would be used if it were not for the mistake (Swartz). The notice need not be formal. In fact, a copy of a proposed amendment was sufficient in Swartz. (any reason the new party may be prejudiced?)
· 12(b)6 dismissal ( ∏ didn’t amend (could have under 15(a)) ( waived the right (Mitchell v. Archibald & Kendall)
Discovery = Truth Seeking Process (should not be used to look for additional claims)
· A device to narrow and clarify the basic issues & to ascertain the facts/information (Hickman v. Taylor)
· Prevents fishing expedition – reduces surprise at trial (Hickman v. Taylor)
· Notice pleading ( “specificity” shifted to discovery (Prof. Friedenthal)
· Better understanding of the case ( more unified, better planned and more organized (W. Glaser)
· Broad-ranging discovery provisions ( products liability, employment discrimination, consumer protection
· May take a long time, abuse in the use is a major concern, ones with $ prevail (Justice Powell)
· The process relied on good faith and common sense (In Re Convergent Technologies Securities)
· Parties should turn to the court only when absolutely necessary (26(b) – court intervention)
· Parties should strive to be cooperative, sensible, and practical

General Provisions, Duty to Disclose (FRCP 26)
· 26(a)(1)(D) – insurance information ( NOT admissible evidence (prejudice ( only for judgment) (Davis v. Ross)
· insurance is an asset created specifically to satisfy the claim, usually controls the litigation
· information about coverage is available only from ∆ or the insurer, w/o significant invasion of privacy
Managing the Scope and Burden of Discovery

· any matter that is relevant to the claim or defense of any party (it just has to lead to admissible evidence)
· ∏ ordered to turn over her diary with “stream of unconsciousness” ( dropped suit (Zises v. DSS)
· Trade secret (Coca-Cola Bottling v. Coca-Cola) ( give up with 26(c) protective orders

Exemptions From Discovery

· 26(b)(3) – Work Production Protection – not an absolute privilege (Hickman v. Taylor)
(General discussion of Scope under 26(b)) Under Rule 26(b)(3), a party may obtain tangible things otherwise discoverable under 26(b)(1) and prepared in anticipation of litigation or for trial only by showing that the asking party has substantial need for the material in the preparation of the case and that the asking party is unable without undue hardship to obtain the substantial equivalent of the materials by other means. Moreover, even when the required showing has been made, . . .  The adversarial system relies on each party to develop its own case and does not allow working on “wits borrowed from opposing counsel” (Hickman v. Taylor). 
· Written notes may not be accurate ( make opposing party look like a liar

· If enforced, no written documents ( forget ( cannot represent clients with full zealous

· Applies only when in “anticipation of litigation” (date suit filed, document produced, attorney involved)

· If not workproduct ( 26(a)(2) – Initial, 26(a)(3) – Pretrial, 26(e) – Supplementation
· Attorney-Client Privileges (Upjohn v. US)
(1) Where legal advice of any kind is sought (2) from a professional legal adviser in his capacity, (3) the communications relating to that purpose (4) made in confidence (5) by the client (6) are at his instance permanently protected (7) from disclosure by himself or by the legal adviser (8) except the protection be waived

· To promote full client disclosure to the attorney (though no empirical evidence that AC privilege would do this)
· Apply to all communications between attorney and all employees of client corporation

· If AC Privileges is not predictable, the same as no privilege at all

· Expert Testimony (In re Shell Oil Refinery)
· Expert = qualified by knowledge, skill, experience, training, or education (who offers opinions)

· 26(b)(4)(B) – Experts not expected to be called at trial

· prepared in anticipation of litigation ( discoverable only in exceptional circumstances (26(b)3) 

· If not in anticipation of litigation ( 26(a)(1)

 “Request for Production” – Document, Property, and other tangible things (FRCP 34) (produce within 30 days)
· In “possession, custody, or control” (Societe Internationale v. Rogers ​– Swiss bank) (Kozlowski v. Sears)
· If relevant under 26(b) but can’t be produced, show why (bad filing system is not an excuse) (Kozlowski v. Sears)
· Can be used to a non-party

Interrogatories (FRCP 33) (Max 25 questions, answer under oath within 30 days of service)
· Questions can be vague and invite complicated answers (written by lawyers usually)

· Useful in identifying witnesses and discovering the location of documents or other evidence
· Responding party has a duty to obtain information

· Cannot be used to non-parties

Depositions (FRCP 30) (10 per side, 1 day of 7 hours
· Permits questions fairly spontaneously (flexibility ( preparation ( expensive)
· If witness is asked to bring a documents along, time limit of 34 applies (30 days)

· Can apply to a non-party by subpoena (FRCP 45 – geographical limit) – parties, no explicit geographical limitations

· Objections
· 32(d) waiver of objections (waived if problems can be obviated at the beginning)
· 30(c) objections to the form of questions are allowed
· to preserve a privilege, to enforce a limitation on discovery by the judge, to permit a 26(c) motion 

· 27(a) –before suit – Witness anxious to testify expects to be party but cannot at the time, or may become unavailable
Physical or Mental Examination (FRCP 35)

· Only discovery tool for which stipulation or advance court approval is necessary
· 35(a) affirmative showing by the movant that each condition is really and genuinely in controversy
· ∏ sued based on mental anguish ( ∆ can subject ∏ to examinations (David v. Ross)
· Non-parties are not subject to court-ordered physical examinations under 35

Investigation – Fact Gathering Without Judicial Assistance

· Rule 11 requires reasonable inquiry before filing the suit ( allow sworn statements w/o being depositions (Corley v. Rosewood Care Center)
· If procedures in Rule 30(b) not followed, not admissible at trial
· Responsible lawyers will use investigation instead of formal discovery when possible

· Extremely flexible, no requirement of notice to the other parties
Enforcing the Discovery Rules – Sanctions Rule 37
· 37(c)(1) – Preclusion (Cine Forty-Second Street)
· a party may not profit from its own failure to comply
· to secure compliance with current orders, deterrence

· Fault = Willful Negligence (Cine Forty-Second Stree)
· Fault be found before extreme sanction is imposed

· Sanction must be “just” and relate to the issue to which the discovery in question was directed and that ∆ had not otherwise been dilatory in discovery (Coca-Cola was not sanctioned for ignoring the court order to disclose a trade secret)
Ways to cut cases short

1. In/Voluntary withdrawal, 2. Default Judgment, 3. 12(b) dismissal, 4. 12c, 5. Summary Judgment, 6. (50a)
Summary Judgment: Burden Shifting 
Movant = ∏: Under Rule 56(a), a party seeking to recover upon a claim may move for a summary judgment in its favor as to all or any parts thereof at any time after 20 days from the filing of the lawsuit.
Movant = ∆: Under Rule 56(b), a defending party may move with or without supporting affidavits for a summary judgment in its favor as to all or any part thereof at any time.
· No “genuine issue of fact” & the movant is entitled to prevail as a matter of law

· Meet the burden = factfinder COULD find for him, Shift the burden = factfinder MUST find for him

· Under all theories, movant(∏) are required to shift the burden before the nonmovant will be required to respond

· Respond = “there is a genuine issue!” Cross = “There is no genuine issue but the law requires decision in my favor”

· Adickes v. S.H. Kress (1970) = Traditional (If movant=∏, only this applies)
· Movant (∆) need to affirmatively prove the absence of a genuine issue of material fact
· Movant (∆) need to show that facfinder MUST find for ∆ (must shift the burden)
· Evidence must be viewed in the light most favorable to the opposing party
· Lamb’s Thriftway (OR case)
· ORCP47 was revised right after Adickes ( standard for OR (Jones)
· Celotex v. Catrett (1986) = Louis – burden on ∆ as movant should be relaxed
· SJ is designed to secure the just, speedy and inexpensive determination of action (Rule 1) and is an integral part of the Federal Rules as a whole, not a disfavored procedural shortcut. 
· Movant (∆) must show that there is an absence of evidence to support ∏’s claim (must meet the burden)
· Enter SJ if ∏ failed to establish existence of an element essential to the case

1. Movant (∆) can preview ∏’s evidence ( prove an essential element insufficient
2. Movant (∆) can preview own evidence ( show ∏’s essential element nonexistent 

3. Movant (∆) only needs to meet the burden so a reasonable factfinder COULD fine for ∆

4. ∏’s responsibility to prove the existence of all essential elements

· Currie – Low Burden – ∆ does not have the burden at trial, so SJ should be the same (= Directed Verdict)
· Movant (∆) should not be required to produce evidence to prove that ∏ is w/o a genuine issue of material fact
· Response by Nonmovant (∏) - Matsushita (1986) 
· Metaphysical possibility is not enough for ∏ to allege

· When movant (∆) carries its burden, nonmovant (∏) must come forward with more persuasive evidence to support their claim than would otherwise be necessary

· 12(b)6 and 12(c) are SJ if after some discovery 
Summary Judgment: Appropriate Standard

· SJ is appropriate when 
· ∏ has no legal basis to sue ∆
· all facts are undisputed ( nothing to be tried

· the entire case is based on documentary evidence (e.g. K), easier to obtain SJ

· all the factfinder needs to do is to apply the law to the stipulated facts

· A “fantastic” story deserves a trial on merit ( ∏’s credibility is for the jury to decide (Arnstein v. Porter)
· Mere possibility that ∏ may break witness at trial ( not enough to let try evidence w/o essential element (Dyer v. MacDougall)
· “Slightest Doubt Test” no longer a good law – SJ can never be granted
· Standard for SJ is the same for 50(A) Directed Verdict (What’s important for DV is important for SJ (Anderson)
· Movant (∆) met the burden ( nonmovant (∏) must explain the contradiction (Cleveland – ADA)
· Nonmovant (∏) need not exclude every other defendants possible (Movant∆ must meet the burden first) (Welge)
· Genuine issue exists if sufficient evidence exist for a jury to find for the nonmovant (Coleman)
· No SJ granted when genuine issue as to material fact left for dispute (Jones)
· ∏ has advantages from the beginning (notice pleading, liberal discovery) ( all of that and ∏ still can’t produce enough evidence? ( SJ
Judicial Supervision of Pretrial and Promotion of Settlement

· Effective Judging = “Managerial Judge”
· Commitment, leadership, and supervision from the earliest stages
· Establish clear timetables for different phases of a case’s progress

Pretrial Conference – Rule 16, 26(f)
· Overall Purpose: Simplification of Issues (Judicial Economy)
· Familiarize the litigants/court with issues actually involved ( reduce surprise at trial
· Judges find out issues, how much is admitted, what manner of proof necessary
· Undisputed facts, disputed factual issues, disputed points of law, witnesses, exhibits, voir dire questions, jury instructions, objections, estimate of number of days for trial, alternative to settlement or trial
· Whether to have pretrial conferences is up to the trial judge (cost v. benefit)
· 26(f) – confer topic at least 21 days before the conference ( within 10 days submit detailed plan
Claim Preclusion (Res Judicata) = Gallagher’s Hammer
1. Valid final judgment = only to be enforced/appealed within 30 days, including SJ, 12(b)6 dismissals
2. On the merits (with prejudice)
3. Same parties or Privities 
4. Claims you did litigate or could have litigated (claims arising out of the same transaction) (Allen v. McCurry)
· Purpose of Res Judicata

· Judicial Economy, Finality of Judgment, Private Pease, Establishment of Precedent 

· Same Claim or Cause of Action
· The rules of merger or bar apply to all or any party of the transaction, or series of connected transactions, out of which the action arose (to be determined case-by-case) (Manego)
· Time, Space, Origin, or Motivation
· Whether they form a convenient trial unit

· Whether the unit conforms to parties’ expectations, business understanding or usage

· Rule 11 Due Diligence requires ∏ to reasonably inquire before filing (Manego)
· Applies to all legal theories and claims arising out of the same “operative nucleus of fact” (Dillard)
· Exception to the Rule against Splitting a Cause of Action
· Desirability of finality in litigation
· Judicial Economy

· Simple Justice = application of a complex body of law evenhandedly (Moities)
· ∏s by calculation didn’t appeal when they could have (Moities)
· A party lost a case under Res Judicata based on the earlier decision on the first suit even though it was reversed on appeal (Reed v. Allen)
· Res Judicata bars relitigation of an unappealed adverse judgment even though other ∏s in similar actions against common ∆s had actually prevailed on appeal (Dillard)
· Court is barred from creating an exception based on pubic policy because Res Judicata itself is a public policy 

· “Jurisdictional Competence” – RJ not good in different jurisdiction (unless ∏ could raise in that jurisdiction)
· Diversity case is decided w/ state law ( binding only in that state ( does not apply to another state (Semetec)
· Federal question cases are binding to all states (Semetec)
· On the Merits
· 3 Exceptions (Restatement, Second, of Judgment §20(1))
· 41(b) – Jurisdiction 12(b)1 & 2, Venue 12(b)3, Failure to join 12(b)7

· Voluntary dismissal without prejudice or other dismissal without prejudice
· Statute or rule of court allows to be tried again
· ∆ must incur the inconvenience of preparing to meet the merits (Costello, Rinehart v. Locke)
· 12(b)6 is a legitimate reason for Res Judicata (Rinehart v. Locke)
· Default judgment is on the merits (otherwise, there is no finality)
· Standing issue might not be on the merits
Issue Preclusion (Collateral Estoppel) - Scalpel
1. Identical Issue/Fact
2. Actually litigated
3. Full and fair opportunity to be heard (Due Process – day in court)

4. The fact was necessary on the decision 
5. Final and valid judgment on the merits
· Purpose 
· Judicial Economy, Avoid inconsistent judgment

· If prior judgment is ambivalent (how did they get there?), no CE (Hardy)
· Losing party can relitigate only if demonstrated denial of DP (Blonder-Tongue)
· Defensive Collateral Estoppel (Little v. Blue Goose Motor Coach)
· Mutuality abandoned at least in Defensive CE
· Identical issues raised by the same lost ∏ against different ∆ ( no relitigation (Bernhard)
· The result of suit 1 (the same ∏ lost) was one of the elements necessary for suit 2 against a new ∆ ( ∆ used the suit 1 to collaterally estop ∏ (Little v. Blue Goose)
· Offensive Collateral Estoppel

· Did the ∏ in suit 1 have a full and fair opportunity to be heard? (DP)

· Trial court can use discretion to allow Offensive CE (Parklane)
· Deny OCE if ∏s could have easily joined the original suit (∆ could intervene, or consolidate?)
· Deny OCE if ∆ did not have DP opportunity in he original suit

· Deny OCE if unfair to ∆ 

· Did ∆ defend in suit 1 full and vigorously? (What was at stake? Knew more suits?)

· Judgment in/consistent? (Prof. Currie’s RR collision example, Century Home – refused OCE because “we are not free to disregard incongruous results when they are looking us in the face”)

· Procedural opportunity not available in suit 1 now available? 

· Policy (Parklane)
· CE: to protect litigants fro the burden of relitigation an identical issues ( Judicial Economy

· OCE: “wait & see” ∏s, and fairness to ∆s ( use with caution

· DCE: incentive to consolidate cases ( Judicial Economy

	Suit 1
	A v. B(Win)
	A(Win) v. B
	A v. B(Win)

	Suit 2
	A v. C(CE) – A had DP
	C(CE) v. B – B had DP
	C v. B(CE) – C no DP

	CE?
	Defensive CE
	Offensive CE
	No

	Case
	Bernhard v. Executor: ∆s won (
Bernhard v. BOA: BOA used DCE to estop ∏ from suing it on the essentially the same issue 
	Parklane

SEC v. Shore: SEC won (
Parklane v. Shore: Parklane used CE against Shore to win.

No “wait and see” issue here (Parklane could not have joined the first suit)
	Freeman

Father sued and lost. Father with family members sued. ∆ could not use CE (father was precluded).


· Private ∏s cannot relitigate after public ∏ failed to enforce the same ordinance (SW Airlines)
· If trial reviewed de novo ( no CE
· Arbitration award would be treated as final judgment for RJ/CE if a party had a full opportunity to present in a “judicially fashioned” arbitration (Taylor)
· Subsequent Legal Changes ( Claims in tax are separate claims if from different year (Sunnen)
Persons Bound by Judgment (Benson and Ford, Inc Wanda Petroleum Co.)
1. A nonparty who has inherited party’s interest in property (Trustee, executor, fiduciary manager)
2. A nonparty who controlled the original suit
· Had a choice in legal theories and proofs to be advanced on behalf of a party (Montana v. US)
· President of a company, a parent corporation, insurance
· Note enough control: the same attorney, testified, originally participated in a limited way

3. A nonparty whose interest were adequately represented in the original suit
· “Virtual Representation” = an express or implied legal relationship
· Parties are accountable to nonparties who file a subsequent suit raising identical issues

Proper Parties to a Suit
· Real Party in Interest (Rule 17a) = person or entity that would benefit from the suit
· Subrogation – substitute for a party (e.g. insurance company)
· Insurance can subrogate partially so their names won’t be on the suit (less prejudice)

· Protects ∆s from subsequent lawsuits by Res Judicata

· Fictious Names (SMUAWLS)
· Anonymity is only allowed when the issues are sensitive and highly personal (SMUAWLS)
· Personal information
· Past criminal activities

· Desire to break the law

· Without compelling reasons, real names are used

· Public interest in knowing the real identify (tax)
· Parties unknown ( difficult to investigate (depose, damages), RJ, risk of inconsistent results
Joinder of Claims (Rule 18(a))

· Completely permissive – as many claims as desired (not raised ( waived = Res Judicata)
· Issues/claims need not be related (parties are present, why not) ( doesn’t mean tried together ( 42 (Judges can consolidate or sever trials)
Permissive Joinder of Parties (Rule 20)

· Permit all reasonably related claims by or against different parties to be tried in a single proceeding
· Arising out of the same transaction or series of transactions (Kedra v. Philadelphia)
· Any question of law or fact common to all these persons

· Joinder is strongly encouraged as long as no prejudice to other parties (Kedra v. Philadelphia))
· Court can retain flexibility in when to sever the case (Kedra v. Philadelphia)
· 20(b) – order separate trials to prevent delay or prejudice (Insolia)
· Missjoinder (Rule 21) ( Separate trials, or drop parties ( NOT a reason for dismissal (Insolia)
· Prevent jury confusion which can lead to prejudice (Insolia)
· Some joinder is wasteful (delay, complex cases) (Insolia)
Compulsory Joinder of Parties (Rule 19)

· Protects ∆ from subsequent suits by Res Judicata
· 3 ways to bring this up: 12(b)7, 12(c), Rule 19 Motion

· 19(a)(1) – complete relief can be granted with the party absent

· 19(a) – Necessary party? ( Feasible to join? (Janney)
· 19(a)(2)(i) – absent party’s interest impaired or impeded (“as a practical matter”)? (NO Res Judicata, CE issues!)
· Mere possibility of “persuasive precedent” is not good enough 

· Good enough if a likely outcome would preclude the absent party

· 19(a)(2)(ii) – current party at risk of double, multiple, inconsistent judgment because of the absent party?
· 19(b) – Indispensable? (Clinton v. Babbitt)
· Overlap with 19(a) criterion ( comes down to whether ∏ can go to a different venue in alternative
· 19(c) – Pleading must identify Rule 19 parties for the claims, if known. Explain if not joined.
Impleader (Rule 14) - ∆’s right to bring in a party who’s accountable to ∆ for ∏’s claim
Rule 14 impleader gives a defendant right to bring in a new party who is or may be liable for the plaintiff’s claim. However, it is proper only when the third-party defendant is liable to the third-party plaintiff (original defendant) for all or party of the plaintiff’s claim against the third-party plaintiff. It other words, the third-party claims must be derivative of plaintiff’s claims against the third-party plaintiff (Clark v. Associates). It should be used liberally because it allows the court to adjudicate the rights of all persons in the controversy, thereby promoting judicial economy by preventing unnecessary trials (Clark v. Associates). Whether to allow a defendant to bring in a third-party defendant depends on the trial court’s discretion. 
· Court should deny impleader if it introduces prejudice to parties (confusion and complication of the case)
· Court should allow impleader if the issues are so closely related parties may be collaterally estopped from bringing the issues in separate suits
· 3∏’s claims need not be on the same theory as ∏’s claims against 3∏ (∆)
· 3∏’s claims against 3∆ need not be automatically established once 3∏ found liable to ∏
· Rule only requires that 3∆ “is or may” be liable to 3∏ for ∏’s claims
Does the 3complaint meet 8(a)2 requirement? (adequate notice, jurisdiction, simple grounds, and relief)
Counterclaims and Cross-Claims (Rule 13) – Res Judicata to ∆

· 13(a) – Whether the matters would make a convenient trial package (reasonable and logical)

· 13(g) – Cross-Claim arising out of the same transaction or related to property
· 15(c) – Whether there was adequate notice at the time of filing so that ∆ can be said to have been aware that the suit included the amended matters
Interpleader (Rule 22 & 28 USCA §1335) – by the stakeholder to include all claimants (identifiable limited fund = stake)
· Rule Interpleader (FRCP 22)
· Complete diversity (b/w the stakeholders & the claimants), Over $75,000, Rule 4 (Subject to Personal Jurisdiction)

· Statutory Interpleader (28 USCA §1335)
· Minimum diversity (at least 2 claimants from different states), Over $500, Nationwide, deposit the stake with court 

· Depending on which rule, venue and jurisdiction can vary (Tashire)
· Joinder is up to the discretion of the court (Tashire)
· Defensive Interpleader = A stakeholder sued by one claimant interplead the other claimants through 3rd-party claim, cross-claim, or counterclaim (this stakeholder should not use Rule 19 joinder)
· 2 Stages of Interpleader

· The stakeholder shows genuine fear of exposure to multiple liability on the same obligation 
· The merits of the claims of the claimants (the stakeholder out of the picture)
Intervention (Rule 24) – right of nonparties to join the suit

· 24(a) Intervention of Right (Similar to 19(a), parties who should be joined if feasible)
1. Joining party has an Interest (Yes ( 2)
· Cascade – non-legally represented interest (e.g. in economy) is good enough
· Donaldson – Significantly protectable interest

· Allard – must be a specific legal or equitable one

2. The interest of applicant impaired or impeded if not joined (Yes ( 3) (NO Res Judicata, CE issues!!!)
· Persuasive precedent may be sufficient to “impair” the applicant’s interest when the impact is substantial and real, not merely speculative (NRDC)
3. Adequate representation (Yes ( no intervention, No ( Intervention)

· Do the intervening parties need to be represented? (relationship to current parties)
· Only needs to be “may be” inadequate (low burden) (NRDC)
· 24(b) – only needs questions in law or fact in common (efficiency v. uniqueness)

· Timeliness (Oneida)
1. When the intervenor knew or should have known of his interest in the case
2. Prejudice to existing parties from the delay in seeking intervention
3. Prejudice to the intervenor if intervention were denied (Stare Decisis) (Preclusion not issue)
4. Any unusual circumstances (Oneida)
Class Actions (Rule 23)

· Members of the class will be bound by the judgment IF (Hansberry v. Lee)
1. The actual parties represented them adequately (and had DP)
2. They participated in the litigation of other members
3. If the present and previous parties’ interest are ‘join’ OR
4. Privities (legal relationship)
· 23(a) (Holland v. Steele)
· Numerosity (simple necessity)
· Whether joinder is impracticable because of the numerosity and all other factors (no magic number)
· Some evidence or a reasonable estimate of the number of members

· Commonality – Questions of law (elements of claims) OR fact common to the class (need not be identical)
· Typicality – Representatives’ interests typical of the class members (the same interest and injury)
· Representativeness – Common interest ( vigorously prosecute the interests of the class through qualified counsel
· 23(b)(1)(A) – “Incompatible Standards” class – interests of the party opposing the class
· 23(b)(1)(B) – “Impairment of Interests” class – interests of the absent class members

· the same language from Rule 19 and 24

· 23(b)(2) – injunctive or declaratory relief is sought against a party who has acted or refused to act on grounds generally applicable to the class (e.g. civil rights cases)
· 23(b)(3) – “Catch-All” – questions of law or fact common to the class predominate and the class action is determined to be the most effective means of resolution (e.g. federal antitrust and securities fraud, consumer protection cases)
· 23(c)(2)(B) ( Requires the best notice (DP) (Eisen)
· The court must direct the best notice practicable under the circumstance, including individual notice to those who can be identified with reasonable effort
· Notices must be “reasonably calculated to reach the recipient (Eisen)
· ∏ needs to pay for the notice (Eisen)
· Mass Tort – a train accident (one incident, the same time, the same claim ) = perfect example
· More difficult cases – exposure of many persons to toxic substances at different times and places
· Individualized circumstances ( difficult (e.g. penile implant – 10 models, preexisting conditions, surgical error)
· Phased Trials (Bifurcation/polyfurcation) – common issues as class and separate trials on individual issues
· Miscellaneous Concerns: potential that ∆s may go bankrupt, inconsistent state laws, 7th Amendment (Rhone-Poulene)
