1) Introduction and Design of the Procedural System

a) Bands Refuse
i) Concepts of extrajudicial material, ex parte conduct

ii) Notice and opportunity to be heard critical

iii) Impartiality v. advocacy in the adversarial system

iv) Role of judge and role of parties in adversarial system – neutrality

v) What is tradition, custom in this country

b) Settlement v. Litigation, what does litigation do?

i) Empowers private citizen to call upon gov’t to resolve dispute


ii) Expands or restricts options available for resolving dispute

iii) Affects bargaining power between parties – equalizer

iv) Does all of this through due process 

c) The process will always affect the outcomes 

d) Goals of civil procedure class

i) Learn running themes

ii) How to construct an argument

iii) Apply civ pro to any area of law

iv) Find out what motivates the law

e) Koethe

i) Sanctions

ii) Issue of fairness – to have day in court v. relieve full dockets

iii) To analyze due process on individual or systemic level?

f) Goals of procedural system -- accuracy, justice, fair process 

i) Tension between fairness of procedure and fairness of substantive outcome; the process may be more important than the outcome

2) Due Process Foundations 

a) 14th Amendment
b) Prejudgment Relief – are prejudgment seizures constitutional considering 14th amendment/Due Process?

i) Fuentes – fair play and the value of being heard

ii) Mitchell

iii) DiChem – State prejudgment statute unconstitutional if there is no prior hearing, unless extraordinary circumstances or procedural safeguards are present
iv) Doehr – Balancing Test to determine what process is due

(1) to determine necessity of preseizure hearings, weighs 

(a) defendant/owner’s interest – if great, more process

(b) risk of erroneous deprivation – if great, more process

(i) consider type of issues at stake – are they factual in nature?

(ii) Will procedural accuracy lead to accuracy of outcome?

(iii) Safeguards against mistakes – type, number

(c) interest of plaintiff/seizor’s – if great, less process

(2) Rules of Fuentes, Mitchell, Dichem evolved into a more structured approach.

v) Overarching Tensions:

(1) Constitutional principles favoring more process v. real-world costs

(2) accuracy v. fair play?

(3) Pragmatic case-by-case analysis v. overarching rule creation, or in other words, level of predictability

c) Damages

i) Carey v. Piphus 

(1) Actual damages 

(a) how to determine cost of denial of due process?

(b) How do you prove actual injury?  Injury will not be presumed.

(c) General purpose of damages -- compensation, with deterrence secondary and fair treatment secondary.

(2) Nominal damages

(a) how are rights valued?

(b) received for pure denial of due process.

(3) punitive damages 

(a) do they work to deter future offenses?

(b) Weigh outrageousness of conduct and defendant’s wealth.

(4) Tensions raised by this case

(a) Measurability of injury – how to prove it

(b) Deterrence v. compensation

(c) Accuracy v. fairness

d) Equitable Relief

i) Injunction, specific performance, contempt, declaratory judgment

ii) Damages v. injunctive relief -- only way to ameliorate a situation that has already happened

iii) Smith – Test for injunctive relief
(1) Succeeded on the merits

(2) Adequate remedy at law

(3) Imminent and irreparable harm

(4) Balance of hardships weighed against benefit of issuance

(5) Would injunction serve the public interest

(6) administerability.

e) Cost of Litigation

(1) How do expenses affect process of litigation

(2) How to manage costs and enhance due process

(3) American Rule 

(a) Each party pays own attorneys fees

(b) In other countries, loser always pays fees

(c) Advantages to American Rule:

(i) Discourages frivolous claims – have to take risk of paying lawyer if you lose

(ii) Greater inclusion of plaintiffs of modest means – don’t worry about losing and paying defendant’s fees

(d) Negative consequences:

(i) Plaintiff never fully compensated – fees cut into damages

(ii) prohibits access to legal system if plaintiff is poor – keeps meritorious suits from being filed

(iii) Frivolous claims more likely to be brought – only cost is your own fees if you lose.

(e) Mitigating downsides:

(i) Contingency fees – lawyer takes risk – fights harder to win

(ii) Contract around it so that all fees are paid even if suit is lost

(iii) Fee shifting statutes in areas where lawsuits are encouraged.

(4) Venegas v. Mitchell –  fee shifting in civil rights cases

3) Stating the Case – Describing and Defining the Dispute -- Complaint

a) Five purposes of pleading:

i) Notice to defendant

ii) Notice to court of nature of case, law involved

iii) Establishes contours/outside limits of case

iv) Early disposition if there is no dispute

v) Creating a permanent record of claims.
b) Rule 8(a)
i) “Short and plain statement”
c) Problem of Specificity


i) Gillespie – code pleading

(1) complaints cannot be conclusory; Have to plead ultimate facts:

(a) state a cause of action 

(b) are relevant 

(c) central to the court’s conclusion
(2) Scale:  legal conclusions (( Ultimate facts (( Conclusory allegations
(3) Defendant must know what he is defending against.

(4) How specific is too specific?  Too specific and case will be dismissed.
(5) Pleading requirements will affect what claims are brought.
ii) US v. Harbor

(1) Short and plain statement, and after discovery, a trial on the merits

(a) Enough notice to defendant if so short and plain?

(i) can get detail in discovery, or file motion for more definitive statement,        
      Rule 12(e)
(2) detailed pleading = reduction of frivolous suits, but more dismissals

(3) broad pleading = greater chance to bring meritorious claims, but more frivolous suits

(4) generally a better strategy to plead broadly.

d) Consistency and Honesty in Pleading

i) Inconsistent Allegations

(1) McCormick – pleading in the alternative, Rule 8(e)(2)
(a) Save court resources

(b) Facilitate finding of truth by pitting defendants against each other

(c) Another way to reduce frivolous claims – can’t plead in alternative if truth is really known.

ii) Certification by Signing – Rule 11
(1) Rule 11 helps mitigate American Rule in reducing frivolous suits

(a) Not being presented to harass or delay, Rule 11(b)(1)
(b) Reasonable pre-filing inquiry into law; nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law, Rule 11(b)(2) 
(c) Facts have evidentiary support, or case likely to have evidentiary support, Rule 11(b)(3)
(2) Sanctions discretionary (not mandatory) when standards aren’t met

(a) Sanctions as deterrents

(b) Courts may impose sanctions outside of Rule 11

(c) If motion is found to be frivolous later on, and party doesn’t withdraw, then It is sanctioned

(d) “Safe Harbor” of 11(c)(1)(A); warning before sanction
(i) After served, have 21 days to fix alleged mistake before filing in court

(ii) Court will sanction if warranted.
(3) Attorneys and parties may be sanctioned.
(4) Role of deterrence – what type of sanctions under Rule 11(c)(2)

(a) Non monetary directives
(b) Order to pay penalty to court
(c) Order paying reasonable attorney’s fees of opposing party and other expenses
(5) Zuk – Rule 11(b)(2)
(a) Timeliness of motions and pleadings

(b) what constitutes sufficient/reasonable inquiry into facts and law?  

(c) It is reasonable to rely on client’s story if it is objectively reasonable, but beware ulterior motives.

(d) Is such suspicion good or bad for adversarial system?  Less frivolous suits, but weird attorney/client relations.  Client credibility can be crucial in some cases. 

(e) Could a lack of reasonable inquiry, and then dismissal, prevent a trial on the merits?

(f) What are the chances that evidentiary support will be found in discovery?
(6) Rule 11 is not applicable to discovery (own sanctions: Rule 37)!

4) Legal Sufficiency of Plaintiff’s Claim

a) Mitchell v. A&K – Rule 12(b)(6)
i) Failure to state a claim upon which relief can be granted – does the current law afford relief?
ii) Test:  Conley v. Gibson
(1) Assume facts are true for purposes of pleading – liberally construe facts
(2) Has enough been pleaded so that plaintiff could win at trial?

(3) Can only dismiss if it appears beyond doubt that no applicable law could entitle plaintiff to relief
iii) Only question posed by a Rule 12(b)(6) motion is whether the complaint itself states a legally sufficient claim.  Insufficient claims:

(1) Have no relief proscribed under current law

(2) Fail to allege the necessary elements of a claim that if properly pleaded would state a sufficient claim

iv) If dismissed once, plaintiff usually given one chance to amend, Rule 15
v) Incentive to plead broadly lest case be dismissed

(1) Rule 12(b)(6) motion

(2) Later insufficiency of legal theory – drew the boundaries of the dispute too narrowly 

vi) However:

(1) Rule 8 requires due notice to defendant 

(2) Rule 11 prohibits attorney from concealing fatal flaws to argument.
vii) Compare Rule 12(b)(6) to Rule 56, summary judgment.  Difference:  the first motion ffers no assistance in weeding out cases in which a proper cause of action is alleged but the plaintiff cannot prove a claim.
5) Heightened Requirements for Specificity
a) Swierkowitz

i) Sets out general pleading standard, Rule 8(a)
ii) Only FRCP exception is Rule 9(b); outside this Rule, may specific pleading be required?

b) Ross v. Robins
i) Rule 9(b) for securities fraud claim

ii) Is type of claim a factor?  – what is being demanded?

iii) How does cost of litigation factor in?

(1) Rule 9(b) for greater specificity when defense might settle for fear of cost of litigation, reputation damages

(2) “in terrorem” effect

iv) Higher pleading requirement for individuals as opposed to corporations.


c) Cash Energy – similar to Ross

d) Resolve tensions between Rules 8 and 9 using Rules 7 and 12
i) Rule 12(e) motion for more definitive statement

6) Pleadings – Defendant’s Response – the Answer
a) Options once served with a complaint:

i) Admit, Rule 8(b)
ii) Deny, Rule 8(b)
(1) Includes if party is without knowledge or information sufficient to form a belief as to the truth of an averment, Rule 8(b)
iii) Make a defense or objection
(1) Affirmative, Rule 8(c)
(2) Pre-answer motion – Rule 12, especially 12(b).
iv) Ignore
(1) Failure to deny has effect of admission, Rule 8(d)
(2) Failure to answer (Default) Rule 55
v) Blame someone else – crossclaim, Rule 13, counterclaim, Rule 13, impleader, Rule 14
b) Failure to Answer – Default – Rule 55
i) Starts judgment going to plaintiff; ends litigation unless default is set aside

ii) Shephard
(1) Rule for setting aside default, Rule 55(c), “for good cause shown”
(a) Is plaintiff prejudiced?  

(i) Suffer some harm in delay of proceedings that may weaken case

(b) Does defendant have meritorious defense?  

(i) Good law, good facts

(c) Was the defendant’s conduct culpable?  

(i) Intent to thwart proceedings, reckless disregard

(ii) NOT negligence, carelessness, incompetence

(2) Since defense met first 2 elements, last doesn’t matter

iii) Entering default hurts client more than attorney

(1) keeping process moving v. getting meritorious claims to trial

(2) as a safeguard, low bar to overturning default before judgment is entered

(3) after judgment is entered, standard is higher

c) Answer -- Admitting or Denying Averments, Rule 8(b)
i) Answers require something more than just a short and plain statement

ii) Cannot just generally deny allegations.  Have to respond to each individually.

iii) David

(1) when defendant could or should have known information, it is actually an admission for defendant to state that it does not have the knowledge to affirm or deny allegations

(2) claiming lack of knowledge if it is truly known prejudices plaintiff

d) Defenses – Preanswer motion – Rule 12
i) Disfavored defenses Rule 12(h)(1)
(1) Must be raised in: 

(a) pre-answer motion, 

(b) in answer if not raised in pre-answer motion, 

(c) or if raised in neither, in amended answer

(2) Cannot file 2 pre-answer motions.  Once motion is done, no other chances.

(3) Once answer is replied to, cannot use disfavored defenses any more.  They are waived forever.

(4) Disfavored defenses are:

(a) lack of jurisdiction over person, 

(b) improper venue, 

(c) insufficiency of process, 

(d) insufficiency of service of process.

ii) Favored defenses Rule 12(h)(2)
(1) Can also be raised in pre-trial motion, in answer, or in amended answer
(2) Cannot answer in a second pre-trial motion, but....

(3) Additionally, can be raised in the following circumstances, even if they were not raised in pretrial motion or answer:

(a) Motion for judgment on the pleadings

(b) trial.

(4) Favored defenses are:

(a) failure to state claim on which relief can be granted, 

(b) failure to join an indispensable party, 

(c) failure to state a legal defense to a claim.
iii) Most favored defense Rule 12(h)(3)
(1) Can be made at any time, including on appeal.

(2) Most favored defense is: lack of subject matter jurisdiction.
iv) If motion granted, Rule 15 leave to amend.  Case only dismissed if amendments aren’t made.
e) Affirmative Defenses – Rule 8(c)
i) These are legally adequate excuses which differ from a denial

(1) basically, claims that “I didn’t do it, but if I did, I’m legally excused for x reason.”

(2) Defendant has burden of proving affirmative defense

(a) Put it in the answer to even get it considered in the case
(b) Then, prove it at trial

ii) How can you tell that an affirmative defense may be in order?
(1) Look at list in Rule 8(c)
(2) Statutory wording – statute provides for an “exception” to the rule
iii) If desired affirmative defense is not listed in Rule 8(c), defendant can always analogize to a defense enumerated 

iv) Cleary Factors – policy, fairness, probability

f) Counterclaims – Rule 13
i) Compulsory counterclaim, Rule 13(a)
(1) How to tell if it is compulsory? Co-existing tests.
(a) Moore Test – logical relationship between claims
(i) broad

(b) Wigglesworth Test – “same evidence standard”
(i) Narrower than Moore test

(ii) arises out of same occurrence or transaction as subject matter of original claim
(iii) same evidence would “substantially dispose of” both claims – this means, both the claim and the counterclaim can be decided.
1. how specific do these same facts have to be?  Broad or narrow?

2. what are the boundaries of “same evidence?”

3. since counterclaims happen before discovery, how can we know enough about the matter to judge whether counterclaim is compulsory?  

a. Motion for discovery for counterclaim
(2) If compulsory, court has subject matter jurisdiction over it

(3) Compulsory counterclaims must be raised at that trial, or right is waived forever.

ii) Permissive counterclaim, Rule 13(b)
(1) Unconnected with transaction or occurrence

(2) Requires a separate lawsuit.
iii) Counterclaims organized this way for:

(1) Judicial efficiency

(2) Reduction of inconsistent court outcomes

iv) judicial efficiency and more predictability v. less certainty and more justice on a case-to-case basis

v) Third-party pleading counterclaims, Rule 13(h)
g) Voluntary Dismissal – Rule 41(a)
h) Amendments to Pleadings – Rule 15
i) Why should parties be permitted to amend at all?
(1) Other facts might arise in course of pleadings or disclosure

(2) Amend as a response to motion for more definite statement

(3) Rule 15(a)
(a) amendments a right, once any time before responsive pleading is served

(b) otherwise, when you ask for it – leave from court “shall be freely given when justice requires”

(c) Encouraging liberal amendments in interest of deciding cases on the merits rather than on technicalities

(4) Rule 15(b) – can amend at trial, “to conform to the evidence”
ii) Deciding when to grant leave to amend

(1) Defendants can be prohibited from amending when such amendments cause prejudice to plaintiff
(2) Does this elevate process over truth?

(a) Yes, but the loss of individual cases on the merits due to procedural technicalities is for the greater good of preventing plaintiffs from suffering hardship

(b) Again, tension of civil procedure revealed: fairness of procedure v. fairness of substantive outcome

(3) Both defendant and plaintiff must be given due process – a balancing act

(4) Case example:  David v. Crompton (paper shredder)

(5) Any party can be prohibited from amending if opposing party would suffer prejudice

iii) Relation-back of amendments – Rule 15(c)
(1) To deal with SOLs, which give a deadline for filing suit – creates a legal fiction to ensure hearing of meritorious claims
(2) Allow amendments after the deadline only if they relate back to original complaint
(3) Swartz three-part test to determine whether amendments are admissible:
(a) Arises from same conduct, occurrence, or transaction

(i) The alleged illegal behaviors must be different invasions of the plaintiff’s primary right and different breaches of the defendant’s duty to the plaintiff – meaning, only one injury, but that which could have multiple causes

(ii) Different legal causes of action are irrelevant to relation-back

(iii) Ie:  negligence of manufacture, and negligence of maintenance ( injury

(b) Gives notice to defendant within the SOL period – so party brought in is not prejudiced
(i) Need not be formal, if receiver of notice is made aware that he MAY be liable

(ii) Opportunity given to prepare to defend against suit, even if suit doesn’t materialize

(iii) Prejudice – if delay in amendment was because of bad faith and lack of diligence on part of plaintiff

(c) Suit would have been served on proper defendant but for a mistake in identity – proper defendant should have known it was the party intended.
(4) This three-part test is different than that for deciding compulsive v. permissive counterclaims

(5) Idea of test: to strike a balance between justice and flexibility in pleading, without completely undermining purpose of SOL, which was designed so that defendants would be given notice in a timely manner.

(6) Examine:

(a) Injury to plaintiff

(b) Defendant’s duty to plaintiff
iv) Example cases: David v. Crompton (paper shredder); Swartz v. Gold Dust (slip and fall)
7) Proving the Case – Discovery
i) Promise and Reality of Broad Discovery
(1) Discovery process and abuse of the process – to what extent does it help or hinder the adversary system?
(2) Purpose of Pleadings – to serve notice function

(3) Purpose of Discovery?

(a) Give opposing party a chance to effectively prepare

(b) Reduce element of surprise at trial through mutual opportunity to uncover the facts

(4) Example: In re Convergent Technologies

ii) The Discovery Devices
(1) Initial Disclosure – Rule 26(a)(1)
(a) What should be given to opposing party?
(b) Information which a party may use to support its claim 

(i) no forcing; no conflict of interest between attorney’s duty to client and court.

(ii) Names and addresses of persons with relevant info, copies or descriptions of relevant documents and tangible evidence, damages computations, copies of insurance contracts.
(c) Speed discovery and reduce its costs

(d) Avoid providing information that will weaken claim, unless you are going to have to turn it over anyway because it is really obvious…

(i) Rule 37 sanctions for failure to disclose

(2) Discovery Tools

(a) Document Inspection, Rule 34
(b) Interrogatories, Rule 33
(c) Depositions, Rules 27, 30 (oral), 31
(i) most powerful tool
(ii) preceded by other tools
(iii) unless special circumstances exist
(d) Physical or Mental Examination, Rule 35
(e) Expert Witnesses, Rule 26
(f) Subpoenas, Rule 45
(i) Subpoena duces tecum – bring items to a deposition
(g) Private Investigation 
(i) What are the advantages?
1. Rule 11 requires inquiry into facts – findings of investigation would tell if the case was worth pursuing
2. can do investigation multiple times, deposition only once
3. more candor from witnesses
4. cheaper than depo
(ii) downsides
1. witnesses cannot be forced to participate
2. inadmissible at trial
(3) Limits on Discovery

(a) Gatekeeper function of attorney – is suspicion enough to begin the process of discovery?
(i) Start with private investigation, and disclosure 
(ii) Rule 11 – adequate investigation into facts and law before initiating lawsuit
1. FRCP do not cover private investigation
(b) Rule 26 sets out general provisions and duties regarding discovery
(c) Rule 37 sanctions for failure to cooperate in discovery
iii) Discovery Sequence and Tactics
(1) Rule 26(f)

(2) Conference to discuss disclosure and subsequent course of discovery
(3) Until this is done, barred from discovery under Rule 26(d)
iv) The Burden of Discovery

(1) Impossibility defense for failing to respond to discovery
(a) Case example: Kozlowski v. Sears
(b) Rule 26(b)(2) allows limits to discovery when burden outweighs benefits
(c) Burden of discovery placed on defendant; if defendant’s organizational skills are lacking and it is hard to find discoverable information, too bad for defendant
(2) Why should burden of discovery be placed on those parties being discovered?
(a) Information in control of a party should be locatable by that party
(b) Unfair to leave location to requesting party – less efficient
(c) Also, try to equalize individuals with corporations when they sue corporations – place some burden of lawsuit on corporations
(3) How does shifting costs of discovery to either the plaintiff or the defendant encourage either: 
(a) Litigation, or
(b) Settlement due to in terrorem effect?
v) The Scope of Discovery and Limitations on Discovery
(1) Just because something is discoverable, doesn’t mean that it is automatically admissible at trial 
(2) “Parties may obtain discovery of any matter, not privileged, that is relevant to the claim or defense of any party…”  Rule 26(b)(1) “Relevance Standard”
(a) Opposing party cannot object to request just because information would not be admissible at trial
(b) Information must only be calculated to uncover additional, admissible evidence
(c) To obtain access to relevant information, claims would have to be pleaded first, creating tension between the need to plead currently unsupported claims which    can be developed by discovery, and the prohibition on unsupported pleadings in Rule 11.
(3) Limited by court Rule 26(b)(2) when:
(a) Discovery sought is unreasonably cumulative or duplicative, or is obtainable from a more convenient, less burdensome, or less expensive source
(b) party seeking discovery has had ample opportunity by discovery to get that information
(c) burden or expense outweighs likely benefit, taking into account needs of case, amount in controversy, parties resources, importance of issues at stake, and importance of proposed discovery in resolving those issues.
(4) How much does personal privacy matter during discovery process?

(a) Case example: Davis v. Ross
(b) Private information (finances, medical history, etc), if it is not exempt because it is privileged, must be “relevant” before it can be discovered

(i) What constitutes relevancy?  Absolutely necessary for case.
(ii) See definition in Federal Rules of Evidence, where information is relevant if:

1. it tends to make a fact 

2. of consequence to outcome of trial

3. more or less probable

4. than it would be without the introduction of the information

(iii) what is a “fact of consequence?”

(c) additional considerations regarding “relevant” private information: 

(i) Privacy of information waived when plaintiff brings that private issue up at court

(ii) Some private information is only discoverable unless court decides in favor of requesting party at the end of the trial

1. Ie, personal finances for determination of punitive damages

(d) Can get protective orders under Rule 26(c) to protect a party from annoyance, embarrassment, oppression, or undue burden or expense of discovery even if the information is relevant.

(5) Exemptions from discovery: privileged information
(a) Case examples:  Hickman v. Taylor (tug); Upjohn v. US
(b) Attorney/client privilege at common law:
(i) Covers a confidential relationship’s communications

(ii) Information shared cannot be revealed in litigation or legal proceedings
(iii) Applies to legal advice of any kind, but does not apply to the bare facts of a case
(iv) Eight components

(v) Is this privilege ever waived?

1. if client puts information covered by privilege into issue in court

2. if attorney trashes confidential documents or otherwise doesn’t care for them properly

(vi) How does this apply to corporate clients?  

1. what lower level employees actually fall under privilege?

a. Old test: Control Group

i. Only employees who are qualified to make any decision concerning impending litigation

ii. Excludes lower-level employees and makes getting information from them tricky because info is not protected

iii. Company is liable for actions of all employees anyway, not just senior mangagement

2. New Upjohn criteria:

a. Information from these employees is needed to supply basis for legal advice – this factual investigation is required

b. Information couln’t be gotten from upper management/control group

c. Information itself concerned matters within employee’s corporate duties

d. Employees were aware that information was for legal purposes

e. Know that provision of information is confidential
(vii) What is the chance that a client won’t share information unless attorney/client privilege is in place?

(c) Work product protection – Trial Preparation Materials
(i) Exception to relevance standard of Rule 26(b)(1)

(ii) New legal creation with Hickman, codified in Rule 26(b)(3)
1. Rule broadens Hickman, applying to parties in addition to lawyers

2. Rule narrows Hickman, only covering specific documents

(iii) applies even if those products are relevant to the case
1. why wouldn’t their admission be fair?

(iv) Two components of work product

1. ordinary work product – facts -- can be produced
a. Underlying facts are always discoverable

b. Even if those facts are filed away in attorney’s office

c. Use interrogatories to find out if attorney possesses actual facts in addition to impressions, work product, etc

d. documents and tangibles prepared for litigation

e. can get discovery of these if 2 things are shown:

i. substantial need

ii. unable to get information otherwise without undue hardship
2. opinion work product
a. tangible – Rule 26(b)(3) says court MAY protect these
b. intangible -- applies to mental products of attorney

i. as these reveal mental processes and impressions

ii. also reveal trial strategy 

iii. tactical considerations why these should not be revealed

c. probably never discoverable, even if relevant, but Hickman doesn’t state this clearly

(6) Expert Discovery
(a) Five kinds of witnesses

(b) Only experts can testify “in my opinion…”

(i) Ordinary witnesses
1. Rule 26(a)(2) names of those to be called at trial
2. discoverable 

3. does not always include in-house testifying experts, who are specially employed


a. is person assigned specifically to litigation?
b. Do duties regularly include litigation?
c. Are they being supervised by attorneys?

(ii) Experts testifying as ordinary witnesses

1. discoverable only if they were not specifically retained for purposes of litigation

2. cannot be asked opinion questions

(iii) Independent 3rd party experts

1. not hired by any one party, but rather an expert in the field

2. discoverable by subpoena, maybe
3. ordinary witness if providing factual testimony

4. can’t get their services for free

(iv) Testifying experts specially retained
1. retained specially for litigation, or regularly employed by party especially for purposes of dealing with litigation and/or to improve operation of company (in-house expert)
2. Rule 26(a)(2) requires that the names of testifying experts be disclosed 90 days before trial, with a  report of their opinions
3. Rule 26(b)(4)(A) allows deposition of testifying experts
4. reason:  need to be prepared for cross-examination

5. NOT discoverable in OR

(v) Nontestifying experts
1. Rule 26(b)(4)(B)

2. discoverable only under extraordinary circumstances

a. substantial need

b. can’t get information otherwise without undue hardship

3. similar to standards for work product under Rule 26(b)(1)
4. leaves plaintiffs free to expert shop without fear that opposition will obtain names and information damaging to plaintiff’s claim.
(7) Sanctions -- Rule 37
(a) Tension

(i) Getting cases to trial v. wasting court time 

1. misconduct must be linked to the merits of the case

2. is misconduct because counsel is hiding evidence that will ruin its chances of succeeding on the merits?

(ii) No deprivation without due process of law

(iii) Drastic sanctions not punishment, but deterrence

(b) Purpose of sanctions

(i) Knowing these is useful to court in determining level of sanctions and to attorneys in arguing against sanctions

(ii) Parties shouldn’t profit from failure to comply

(iii) Specific deterrence to seek compliance with court orders

(iv) General deterrent effect on all litigation – bar bad claims from court

(c) How do sanctions happen

(i) Motion to compel discovery Rule 37(a)(2)(A)
1. party tries in good faith to get cooperation from opposition – confer first

(ii) order issued if motion is granted, with costs to violator Rule 37(a)(4)
(iii) sanctions if order is ignored

(iv) harsh sanctions on first motion to compel only if completely ignored; otherwise, second chance with more mild sanctions
(d) Three severity levels of sanctions

(i) Mild Rule 37(a)(4)
1. monetary

2. pay costs to other side 

(ii) Medium Rule 37(b)(A) and 37(b)(B)
1. get some pleadings or evidence barred from suit

(iii) harsh Rule 37(b)(C)

1. dismissal, default judgment

(e) what kind of negligence is sanctionable?

(i) Societe Internationale Test

1. bad faith

2. Willfulness
3. fault

a. Gross negligence at the very least included

(ii) NOT for inability to comply after good faith attempt

8) Adjudication Before Trial
a) Concept of Burden of Proof
i) Burden of persuasion

(1) at trial
(2) Proving to judge or jury that facts are true or not by a preponderance of the evidence – more than 50%
(3) Usually carried by plaintiff
(4) Defendant – burden of persuasion on affirmative defenses
(5) Really comes into play in close cases – whoever has burden pretty much loses
ii) Burden of production of evidence

(1) Proving that case should go to judge or jury, the triers of fact – if reasonable minds can differ as to the result, the case is for the jury, not the judge
(2) Defendant forces plaintiff to get evidence early, enough to win at trial if matter went to trial
(a) Can move for more time for discovery, if plaintiff can’t answer motion to dismiss effectively
(b) What about concerns for work product doctrine, unfair forcing of plaintiff to reveal its hand?
(3) Defendant has burden of showing that complaint should be dismissed
(a) Can be difficult because rules are designed to bring meritorious claims to trial
(b) But how heavy should this burden be?
(i) due process v. discouraging bad claims
(c) how much does it take to shift burden of production to plaintiff to show that jury could reasonably find for the plaintiff?
b) Summary Judgment

i) Rule 56(c)
(1) Show that there is no genuine issue as to material fact and mover is entitled to judgment as a matter of law on the undisputed facts.
(2) Pleadings, depos, answers to interrogatories, admissions, affidavits if any; do not all have to be admissible at trial
(3) Requires plaintiff to lay out case before trial to see if it’s worth it
(4) Oregon – must show jury MUST find for defendant
ii) Motion can be filed very early in discovery, but usually happens later 
iii) Usually defendants are bringing the motions
iv) Trial on paper – court previews evidence to decide if plaintiff has enough to get to trial
(1) If jury couldn’t reasonably find for plaintiff, there is no point in continuing litigation
v) Summary Judgment v. Rule 12(b)(6) Motion to Dismiss
(1) 12(b)(6) only looks at the four corners of the pleading – assuming that facts/evidence are true, has enough been alleged that plaintiff could win at trial?
(2) SJ – “piercing the pleadings” – looks at evidence to see if it supports claims on which the party bears the burden of proof
vi) For summary judgment Rule 56(c) -- how for the movant to show no genuine issue of material fact?  
vii) Three degrees of doing this:
(1) Defendant must offer evidence so compelling that no reasonable jury could find for the plaintiff
(a) Adickes Rule
(b) High barrier on sneak-peeks at plaintiff’s case
(c) Moving party must show TOTAL absence of issue of material fact – resulting in fewer summary judgments
(2) defendant only has to make a motion
(a) Prof. Currie’s view
(b) plaintiff is compelled to cough up evidence
(c) very light burden
(3) defendant must put on enough evidence to support a verdict in its favor
(a) more than what has to be done at trial when moving for a directed verdict
(b) Celotex Rule
(i) Overrules Adickes
(ii) Burden of moving party may also be discharged by showing absence of evidence on plaintiff’s side
(iii) Evidence set forth by plaintiff must lead to evidence that would be admissible at trial
1. ie – deposition of a dead person no good
(iv) Important to maintain plaintiff’s burden of persuasion
(c) Standard applies only when moving party does not bear burden of persuasion at trial
(i) If plaintiff is moving for judgment, must show that jury could find for it (preponderance of evidence)
viii) Plaintiff’s reaction to motion
(1) FRCP:  Rule 56(e):  response must set forth specific facts showing that there is a genuine issue for trial.
(2) This evidence must be admissible at trial
(3) “slightest doubt” standard and reliance on “demeanor evidence” – go to trial if there is the slightest doubt as to facts – no longer good law
(a) Case example – Arnstein v. Porter (music copyright)
c) Judgment as a Matter of Law
(1) Rule 50
(2) Party has been fully heard at trial and there is no legally sufficient evidence to decide for the party Rule 50(a)(1)
(3) Often brought after plaintiff’s case is heard and before defendant takes its turn, but can be made at any time before submission of case to jury Rule 50(a)(2)
(4) Otherwise, before jury dismisses to decide
(5) To escape JMOL, plaintiff must show
(a) Chance of succeeding on the merits
ii) Differences in this standard from Summary Judgement
(1) “genuine issue of material fact” – showing lack thereof 
(a) The defendant’s burden
(b) how is this shown?
(c) Should standard be same for both SJ and JMOL?
(d) Celotex decision moves towards this – makes SJ easier to get, but not harder to fight
9) Preclusive Effects of Judgments
a) Claim preclusion = res judicata

i) Cannot relitigate a claim already gone to judgment

ii) Elements

(1) same claim or cause of action is being raised in both suits

(2) parties are the same, or are parties in privity

(3) Valid final judgment on the merits
iii) Cannot relitigate even if it is known that other parties later successfully appealed the same unfavorable decisions 

(1) Argument “simple justice” and “public policy”

(2) However, no windfall benefits for those who don’t want to appeal their judgment.  

(3) Case example:  Department Stores v. Moitie

(4) No fainess tests – would create a less predictable system

(5) Results sometimes in persons being bound by erroneous judgments

iv) Purposefully a bright-line rule:
(1) To encourage finality of judgment

(2) To encourage appeals

(3) To bring claims in one suit only

(4) Individual justice subordinated by systemic concerns

v) Exceptions to res judicata still relate to systemic fairness and the integrity of court process

(1) Prior judgment was by fraud

(2) Claims are related to attorney/client relationship
vi) What is a “same claim?” – The “transaction or occurrence test” 

(1) Legal theories and claims arising out of the same operative nucleus of fact
(2) Facts related in time, space, origin, motivation, or whether they form a convenient trial unit

(3) Motives don’t matter if they were different but the underlying factual issues were the same
vii) Claims that CAN be joined v. claims that REQUIRE joining

(1) Depends on whether underlying facts are the same

viii) Same test as in rules of joinder
ix) Claims can be precluded whether or not they were actually raised in the first case

(1) Just if they could have been raised – were available
(2) Rules 8(a)(3), 8(e)(2), 13, 14, 18, 20:  Plaintiffs have broad power to join all theories of recovery in one suit.  Consequently will seldom be able to argue that they should be allowed to start a new action based on the same occurrence because they were unable to assert an omitted claim in the first suit.

(a) However, plaintiffs have the right to seek recovery from different defendants in separate actions, even though they might rise out of the same occurrence.

(b) Thus, permissive joinder Rule 20 is not converted to mandatory joinder Rule 19.

(3) Must also have due diligence in discovery – decided on a case to case basis

(4) Tension – Rule 11 v. Res Judicata 
(a) making factually and legally unsupported claims

(b) v. not making them and discovering later that you could have but can’t now due to  res judicata

(c) Plenty of opportunity is given before and during trial to amend complaint

(d) After trial, Rule 60(b)(2) – set aside judgment because of new evidence

(e) Also, can voluntarily dismiss claims – Rule 41
(f) Also, can cede to summary judgment motions on some claims

(5) exception, new evidence definitely non-discoverable at an earlier time

(6) Case example – Manego v. Orleans Board of Trade

(7) Difficulties:

(a) Uncertain rule, difficult to apply – hard to foresee what claims will ultimately look like when starting the suit

(b) Hard to tell at time of first case if issue would be precluded at a second suit

x) Preclusive effects of decisions “on the merits” – Rule 41(b)
(1) Judgment on the merits (unless court specifies otherwise)
(a) Failure to prosecute (follow through with an intiated case)
(b) Failure to comply
(c) Any dismissal not provided for in this Rule
(i) Greatly expands on-the-merits dismissals to any remaining involuntary dismissal
(ii) Includes anything thrown out involuntarily due to discovery sanctions
(2) Never judgment on the merits for: 
(a) Lack of jurisdiction
(b) Improper venue
(c) Failure to join a party
(d) Reason:  because merits were never heard
(3) Costello test:
(a) Also exempt those dismissals in which the defendant must incur the inconvenience of preparing to meet the merits.  No initial bar to the court’s reaching them.
(b) In other words, failure to meet a condition for consideration of the merits
(4) All dismissals are preclusive except
(a) When court dismisses without prejudice
(b)  “with prejudice”= on the merits
(c) “without prejudice” = not on the merits and therefore not precluded
(5) Case example: Rinehart v. Locke
(6) Rule 12(b)(6) – a judgment on the merits?  Courts differ about whether it bars second action.  Conclusion by Restatement Second of Judgments applied in federal courts:
(a) Failure to state a claim is easily amendable.
(b) So, if case actually gets dismissed because of failure to state a claim… too bad for plaintiff.  

(c) If no amendment is allowed, this becomes a dismissal on the merits.
(7) why ever preclude a claim that hasn’t exactly been decided on the merits? (ie, plaintiffs who fail to prosecute, or defendants who default)
(a) Preserve judicial resources

(b) Motivate plaintiff to join claims

(c) Prevent harassment of defendants

(d) Avoid inconsistent judicial outcomes

xi) To try to avoid claim preclusion:

(1) Appeal

(2) Ask for dismissal without prejudice -- (dismissal on the merits “unless court specifies otherwise”)
xii) Counterclaims and res judicata

(1) Defendant in first suit raises counterclaim and res judicata will apply to defendant in a later suit
(2) Compulsory counterclaims – Rule 13(a) – defendant precluded from raising claim in a later suit if it doesn’t raise it in the first

(3) If Rule 13(a) doesn’t apply, it is still possible to preclude a permissive counterclaim later
(a) When relief sought in second suit seeks to nullify relief granted in the first suit

(b) Common law compulsory counterclaim

xiii) Are earlier state court claims precluded in federal court?

(1) Case example:  Marrese v. Orthopaedic Surgeons

(2) Federal courts must look to state law to determine preclusiveness

(3) Full Faith and Credit Statute

(a) § 1738, proceedings in any court will be honored throughout the country

(4) Federal court cannot give state court judgment more preclusiveness than the state would

(5) It is unlikely that state decisions will preclude in federal court because of the different subject matter jurisdictions

(6) Most state rules hold that res judicata won’t apply if an issue couldn’t possibly have been raised in state court – ie, a claim under federal law

(7) But if they could preclude?  Does § 1738 offer any exceptions?

(a) Look to federal law of claim in question to see if Congress made an exception; in other words, do the concerns of the statute justify an exception?

(b) Irreconcilable conflict between state preclusion and federal statute is a high standard, but not impossible to make
(8) Why can’t parties just bring both state and federal claims in federal court first?

(a) Definitely more efficient to do this

(b) Comity – friendliness between federal and state courts, federal respect for state court system – outweighs economy and efficiency arguments
(c) States might want to try own cases

(d) Forum shopping a “right” of plaintiff?  Maybe…

b) Issue preclusion = collateral estoppel

i) Cannot relitigate an issue if it has already gone to judgment
ii) Elements

(1) Same issue in a prior suit** -- “same,” rather than “identical”
(2) Actually litigated

(3) Afforded a full and fair opportunity for issue to be litigated

(4) Decision on issue was necessary to the judgment**
(5) Valid final judgment on the merits

iii) Deal with issues of fact – what was decided

iv) Unlike claim preclusion, cannot preclude unraised issues – because issue has to come up to be decided

v) Estoppel cannot be applied if prior decision was ambiguous in any way – key issues need to be closed.  It may be true that a party was found liable, but what exactly made them liable?
(1) Case Example:  Hardy v. Johns-Mansville
vi) Issue preclusion more lenient than claim preclusion – hard to know what facts and laws might be important in the future, so too much preclusion could lead to unjust preventions of litigation
vii) Both broader and narrower than res judicata

(1) N – does not preclude all possible issues that might have been raised, but only those necessarily decided

(2) B – can foreclose litigation of a particular issue in an entirely new context
viii) Privity – full and fair opportunity to be heard
(1) Is a nonparty so closely identified with party in a suit that interests are identical for purposes of claim preclusion?
(2) Hinges on control – how much control did the non-party have over the lawsuit
(a) Control over legal theories advanced
(b) Control over the appeal
(c) More than just same attorneys, witnesses, etc
(3) Privity found when:
(a) Nonparty is succeeding party to property interest
(b) Nonparty controlled original suit
(c) Nonparty’s interest represented adequately in original suit (virtual representation)
(i) Accountability – were parties on case 1 accountable to parties in case 2?  If so, preclusion applies.
(4) Why allow issue preclusion at all when a party wasn’t in the first suit?
(a) Put a stop to endless relitigation
(b) Generally allow plaintiffs to take their best shots – judgment in first suit isn’t necessarily the truth, but rather a resolution of conflict between a different two parties
ix) intervening legal developments
(1) If legal developments happen between cases, issues may be relitigated and issue preclusion may not be used
(2) Avoid unequal application of the law
(3) Case example – IRS v. Sunnen
x) How to apply collateral estoppel to mixed questions of law and fact?
xi) Alternative grounds for prior judgments – necessary to final judgment?
(1) Case example:  Halpern v. Schwartz
(2) How much consideration given to all alternative grounds in prior case?  Did court thoroughly examine all grounds?  Did appeals process review all grounds?
(a) Basically – which of the alternative grounds was the basis for the decision?  Were all decisions necessary to the judgment?
(3) Rule:  When there are alternative grounds to a judgment, NONE are necessary to that judgment.
(a) Any ground could individually support the judgment
(b) Categorically deny issue preclusion, even if it doesn’t make sense in all cases
(4) Don’t want to encourage extra appellate litigation – waste of judicial resources to appeal all grounds, regardless of relevancy, just for the sake of collateral estoppel
(a) Don’t want dicta appealed to prevent its preclusive effect
(5) Restatement follows Halpern, but a number of courts hold differently.  Dicta v. alternative grounds.
xii) Non-mutual collateral estoppel – full and fair opportunity to be heard?
(1) Mutuality
(a) Was the old rule: neither party could use collateral estoppel as a defense if both parties were not in the first suit 
(b) Couldn’t be bound by a decision if not heard, or in privity with some party that was heard
(c) Prevents over-litigating of issues in original action for fear that estoppel may be applied in future actions involving new parties
(2) Transition case:  Blonder-Tongue – defensive collateral estoppel
(a) don’t have to have the same parties – only the party related to the issue in the first suit – new defendant can hold plaintiff to a prior judgement
(b) mutuality not required

(c) Shift in way of looking at collateral estoppel
(i) From whether a party could be bound by a first suit
(ii) To whether a party attacked by collateral estoppel had a full and fair opportunity to be heard in the first suit
(d) Defensive collateral estoppel – used against a plaintiff – plaintiff allegedly had opportunity to be heard
(e) Encourages plaintiffs to join all parties in one suit instead of having multiple suits which are a waste of judicial resources
(3) Offensive collateral estoppel
(a) Different – plaintiff uses estoppel against a defendant, when those plaintiffs had never litigated against the defendant before, but defendant had opportunity to be heard in a prior action.
(b) Limits
(i) application of offensive collateral estoppel could result in plaintiffs’ “wait and see” attitude towards litigation – going off of the victories of others
1. this could breed litigation and go against main purpose of preclusion:  judicial economy
(ii) could create unfairness towards defendant:
1. stakes different and a second suit with higher stakes was unforeseeable
2. procedural opportunities would have been different in second suit
3. previous judgments inconsistent
a. was judgment in the prior case really correct?
(4) court is ultimately responsible for weighing factors and determining if collateral estoppel is appropriate
xiii) Five binding prior judgments: a summary

(1) Original parties of same claim – Rule 60(b) can undo judgment, however, in case of mistakes, new evidence, fraud, etc.
(2) Same parties, different claim – classic claim preclusion – if not raised in first suit, lost to future litigation
(3) Same party, same issues – classic issue preclusion
(4) Defensive nonmutual collateral estoppel – issue precluded if plaintiff already had full and fair opportunity to be heard
(5) Offensive nonmutual collateral estoppel – issue precluded against defendant if certain criteria are met and court allows estoppel at all
10) Participating in the Case 

a) Parties and Joinder – how to get all parties into one suit; rules interplay in an interrelated whole/consistent framework for adjudication
i) Rule 13 – Counterclaims

ii) Rule 14 – Impleader

iii) Rule 15 – Amending pleadings

iv) Rule 17 – Real party in Interest

v) Rule 18 – Joinder of claims/remedies

vi) Rule 19 – Mandatory joinder of parties

vii) Rule 20 – Permissive joinder

viii) Rule 21 – Misjoinder

ix) Rule 22 – Interpleader

x) Rule 23 – Class Actions

xi) Rule 24 -- Intervention

b) Judicial economy

i) Like issue and claim preclusion, parties and joinder rules have primary purpose of encouraging judicial economy

ii) Have just one suit rather than multiple litigation

c) Critical to modern, complex litigation and judicial system

d) “real party in interest” – Rule 17
i) Party must bring suit in its own name, even if it is in a case for the benefit of another
ii) Anonymous plaintiffs?

(1) Case example:  Jaffe

(2) Rule 10(a): must include real names of parties

(3) Limited exceptions

(a) Intimate matters

(b) Illegal conduct

(c) Etc

(4) Fairness to defendants

(a) Investigate fully to raise defenses specific to that plaintiff

(b) Know if res judicata applies

(c) Threat to reputation of defendant without equal threat to plaintiff – might encourage harassing lawsuits

(5) Tradeoff – less civil rights suits brought?
iii) Fictitious names


(1) Court strikes balance here also in favor of defendants

iv) Associations

(1) Rule 17 gives associations the ability to sue on behalf of members
e) joinder of claims -- Rule 18
i) More permissive than joinder of parties
ii) Broadest joinder rule; no common transaction or occurrence requirement, unlike Rule 20(a)

iii) Just because issues are pleaded together, doesn’t mean they’ll be tried together
iv) Rule 42 to sever claims or consolidate them for trial
f) Permissive joinder of parties – Rule 20
i) Initial joinder of parties if plaintiff chooses

ii) Claims arise out of same series of transactions or occurrences; claims are reasonably or logically related.
iii) Rule to benefit the plaintiff; defendant’s job is to object to motions for joinder
iv) Create the broadest possible scope of action consistent with fairness to the parties; presumption in plaintiff’s favor that joinder is appropriate.
(1) Convenience to court

(2) Convenience to parties

(3) Reduce expense of money and time with a convenient trial package
v) Case example:  Kedra v. City of Philadelphia, etc.
(1) Same transaction or occurrence, “reasonably related,” not necessarily identical
(2) Common events, common factual and legal questions

vi) Case example: Insolia v. Tobacco

(1) Misjoinder claimed

(2) Plaintiffs had different legal and factual questions – trying to lump them together would confuse jury and potentially prejudice a party

vii) How are these cases reconcilable?
(1) Policy behind Rule 20 – judicial economy and fairness to defendant

(2) Rule 20(b) – trial can be split to prevent particular defendants from being embarrassed or prejudiced by inclusion of other parties in the trial
viii) Compare Rule 20 with Rule 13, counterclaims, creating a convenient trial package; and Rule 15(a), Relation-back of amendments, must give appropriate notice to defendant. 

ix) Also, remember res judicata and collateral estoppel:
(1) Res judicata will not apply to prohibit plaintiff from suing different defendants in different actions, if their joinder would be permissive

(2) However, collateral estoppel may arise to preclude relitigation of certain issues

g) Compulsory joinder of parties – Rule 19
i) Rule to benefit the defendant; like Rule 12, a defendant will bring a Rule 19 motion to protect itself or get case dismissed.  Don’t want to decide case without missing necessary parties.

ii) However, narrow circumstances for forcing joinder – policy to avoid impinging on plaintiff’s rights to control size of suit
iii) What makes a party necessary?  Rule 19(a) questions.
(1) Is party missing necessary?

(a) Rule 19(a)(1) -- From plaintiff’s perspective, can complete relief be given w/out missing party?  

(i) If no, necessary party, go on to question 2.

(ii) If yes, see Rule 19(a)(2)
(b) Rule 19(a)(2)

(i) will absent person’s interest be hurt by case?  

(ii) Or, will present defendant be subject to inconsistent obligtions b/c of absent person?
1. No on both = not necessary

2. Yes on either or both = necessary, go on to question 2.

(2) If so, is joinder feasible?

(a) Are they subject to personal jurisdiction?

(i) Yes = join them.

(ii) No = go to question 3

(b) Or, would they destroy complete diversity?

(i) No = join them

(ii) Yes = go to question 3

(3) If not feasible, is party indispensable so that case must be dismissed?  Rule 19(b)
(a) Four factors:
(i) How badly will judgment prejudice absent or present parties?  (Revisit Rule 19(a)(2)

(ii) Can something be done to lessen prejudice?  (damages v. injunction)

(iii) How adequate will partial relief be?  (Revisit Rule 19(a)(1)
(iv) Adequate remedy for plaintiff if dismissed?  (alternative forum?  state court instead?  Argument stronger or weaker depending on its availability.)

iv) If joinder is not feasible, three common jurisdictional reasons:

(1) Venue problem

(2) Destruction of diversity (subject matter jurisdiction)

(3) Court might not have jurisdiction over new party

v) No dismissal if party can be interpleaded

vi) Case example:  Dawanvendewa v. SRP Ag Improvement
(1) Not feasible to join because of sovereign immunity of Navajo Nation (waiver of this immunity would make it feasible)
(2) Party indispensable, so case must be dismissed

(3) Is this result consistent with due process?  What if it was only dismissed for diversity reasons?

vii) Rule 19 is subject to requirements of Rule 23, class actions.

h) Impleader – Rule 14

i) How a lawsuit grows
ii) Also a rule for the benefit of the defendant; action against anyone who is or may be liable to the defendant for all or part of plaintiff’s claim against the defendant.
(1) P v. D v. X.  

(2) Defendant = Third Party plaintiff, suing Third Party Defendant.

(3) Indemnity – if party is held liable, can pass liability off onto 3PD

iii) This rule is implicated after plaintiff has already made his joinder choices

iv) Claims must arise out of the same transaction or occurrence as the original claim

v) Must be derivative liability 

(1) Impleader ultimately permitted where one event gives rise to double liability; where there are derivative claims
(a) D’s claim is derivative of P’s claim, in that 3PD might be liable to D if D is liable to P

(i) 3PD not required to owe duty to P

(ii) Doesn’t have to be based on P’s claim against D

(b) Augenti rule 

(i) Limitation on impleader – some causal connection between original action and action in 3rd party suit

(ii) Causal connection -- Like Rule 13, would claims together make a convenient trial package and not confuse or prejudice a party?

(iii) Impleader fails if D wins against P and D still has claim against 3PD – claim cannot be that divorced from main action

(2) Thus defendants may not suggest new targets for plaintiffs; may not contend that another party is directly liable to plaintiff.  Only bring in third parties if they can pass their own liability off.

vi) 3PD has new options

(1) Defenses under Rule 12 against P

(2) Counterclaims and crossclaims under Rule 13(h), against P or D

(3) Implead a second 3PD

vii) Tactical reasons for plaintiff to oppose impleader – doesn’t want to be up against multiple defendants

viii) Case example:  Clark v. Associates Commercial Corp.

i) Counterclaims and Crossclaims – Rule 13

i) Twofold purpose of counterclaims
(1) Allow party claimed against to make a claim right back

(2) Efficiency and economy – deal with all claims between parties in one suit – no relationship between claims required, if a permissive counterclaim

(3) Compulsory counterclaim – same transaction or occurrence

ii) Crossclaims Rule 13(g)
(1) Do require the same transaction or occurrence – policy decision to restrict size of suit

iii) Rule 13(h) 

(1) allows joinder of parties by a defendant in a counterclaim or crossclaim

(2) broader standard than Rule 14, impleader – no requirement of being derivative

(a) why?  Because party wanting to join is a plaintiff of sorts and has the right to expand the suit

(3) still same transaction or occurrence

iv) Rule 42 (Consolidation/Separate Trials) and Rule 20(b) (Separate Trials) – for managing the size of an out of control lawsuit

j) Interpleader – Rule 22 and 28 USCA §1335
i) Allows a person faced with conflicting claims to a limited stake to bring all claims into a single proceeding
(1) Absolutely must be a limited stake; court will decide if fund is limited or not.

ii) To avoid inconsistent judgments and multiple liability, but in a different way than Rule 19 Compulsory Joinder

(1) Concern with how inconsistencies/multiplicities would affect the plaintiffs, not the defendant

iii) Why impleader?  Selfish – allows potential defendant to initiate a lawsuit, to become a plaintiff before persons seeking remedies even start to sue – get it over with at once
iv) Systemic concern – pro rata sharing among plaintiffs – no “race to the judgments” 

v) However, not intended to be a bill of peace to resolve mass tort litigation

vi) Two interpleaders

(1) Rule interpleader, Rule 22
(2) Statutory interpleader, 28 USCA §1335
(3) Difference:  venue and jurisdiction

(4) Both can be used defensively and offensively
vii) Defensive interpleader – when defendant is already in suit but interpleads claimants by counterclaims and crossclaims, impleader and intervention
viii) No dismissal of case under Rule 19 if party can be interpleaded

ix) Case example:  State Farm v. Tashire

k) Intervention – Rule 24

i) Non-party can get into suit by its own initiative
ii) Rule 24(a) – intervention as of right

(1) Of statutory right, or

(2) If participation in suit would:

(a) Eliminate impeding or impairing of the party 

(b) Protect party’s interest

iii) Rule 24(b) – permissive intervention
(1) If statute gives conditional right

(2) Claim or defense of seeker and main action have common question of law or fact

(3) When government has an interest in the suit

iv) 3-part test before intervention is granted:

(1) What are the intervenor’s interests?  Are they sufficient?

(a) Practical matter – economic effect on businesses enough to satisfy sufficient interest requirement

(b) Interest

(i) not a general, abstract public interest

(ii) but a “significantly protectable interest”

(iii) not a “direct interest,” just so long as it was impared by the outcome

(iv) future interests ok too

(2) Chance of impairment of that interest if not allowed to intervene?

(a) Overlaps with question of sufficient interests

(b) Stare decisis or any legal effect sufficient
(c) Impairment as a practical matter – maybe a change in way of doing business
(d) Not necessarily res judicata or collateral estoppel

(3) Adequate representation by existing parties?

(a) Test:  if there is an interest, and it may be impaired, there still might be adequate representation to preclude intervention

(b) But, nominal burden to prove that representation may be inadequate

(c) Focus:  conflict of interest between party in suit and party that seeks intervention:  will their interests diverge in the future?

v) Intervention ( more claim preclusion and bound parties

vi) Compare this permissive standard for broadening suits to stricter standards of Rule 19(a)(2)
(1) Rule 19 -- Interests of parties so necessary that if someone is missing, the case must be dismissed
(2) Very limited application of Rule 19 – try to avoid dismissing cases

vii) Case Example:  NRDC v. US Nuclear Regulatory Commission

l) Class Actions – Rule 23

i) Judicial involvement, preclusion, joinder, settlement, due process all together
ii) Like all joinder rules, balances ambitiousness of litigation with due process and control by parties

iii) Deciding about certifying a class action

(1) Who can or must be in a suit when it is impracticable to join all affected parties?

(2) But is it efficient to handle all claims in one suit?  Fair to each included party and each absent party?

iv) Judicial involvement

(1) Certifies class actions

(2) ordains counsel 

(3) approves settlements 

(4) organizes trial

(5) should he be more/less involved?

v) Compare to Rule 19, 20, mandatory and permissive joinder

(1) ?
vi) Res judicata and collateral estoppel

(1) As a general rule, not bound by a judgment unless a party to the original suit

(2) Does constitutional requirement allow res judicata against class members after class action suit?

(3) However, exception is class actions.  Four situations in which res judicata may apply:
(a) **where there is adequate representation of absent parties’ interests

(b) **share joint interest with participators

(c) when party actually participates

(d) other legal reason why one party can stand in judgment for another

(4) Case example:  Hansberry v. Lee

(a) Yes, if:

(i) Same interests (not divergent)

(ii) Fair representation of absent parties
vii) Prerequisites for a Class Action
(1) Rule 23(a) 
(a) Numerosity 

(i) number of plaintiffs makes joinder impracticable
(ii) impracticable because: see note after Rhone-Poulenc

(iii) will there be future plaintiffs to consider also?

(b) Commonality
(i) Common questions of law or fact
(ii) What makes claims suitable for a class action is a common allegation
(iii) Small differences in factual situations of different plaintiffs not a big deal (unless pursuing Rule 23(b)(3)
(c) Typicality
(i) Claims and defenses of the class reps are typical of the class as a whole (like Rule 23(b)(2)
(ii) Don’t have to be identical, but only substantially similar
(d) Representativeness
(i) Do class reps adequately and fairly protect the interests of class members?
(ii) Standard similar to Rule 24(a), Intervention as of right
(iii) Competency of representation and conflict of interest potential
(iv) What if some reps won’t ultimately have a successful claim?
(2) And one of the following:

(a) Rule 23(b)(1)

(i) If it is shown that separate suits would

1. create risk of inconsistent judgments (concern for defendant)

2. not dispose of interests of other members of the class

(b) Rule 23(b)(2) – Injunctive Action

(i) Case example: Walters v. Reno

(ii) The most powerful justification for the class action device

(iii) Defendant (usually the government) has acted or refused to act on grounds applicable to whole class so that injunctive relief is appropriate
(iv) Damages only if incidental to injunctive relief

(c) Rule 23(b)(3) – Damages Action

(i) Case examples:  Ross v. A.H. Robins (Dalkon Shield), Rhone-Poulenc (unsuccessful certification)
(ii) Controversial class action since it was added to FRCP in 1966

(iii) Especially used in mass torts

(iv) Requires two things:

1. predominance – whether common question of law or fact predominates over individual issues (more stringent test than in Class Action Prerequisites)
2. superiority – class action is superior to any other available method for resolving the case

viii) notice and opt-out rights

(1) Rule 23(b)(1) and (2)

(a) drafted into suit without any choice

(b) res judicata applies to all class members

(c) avoid inconsistency and multiple judgments, according to purposes of both these type class actions

(d) justified, because class actions are usually for the benefit of the plaintiff

(2) Rule 23(b)(3)

(a) can opt out and pursue claims individually

(b) no res judicata

(c) can use collateral estoppel

(d) how does this differ from wait and see plaintiff?

ix) abuse of class actions of the Rule 23(b)(3) type
(1) center around predominance and superiority requirements 
(2) Four of Judge Posner’s concerns

(a) Intense pressure to settle in face of thousands of plaintiffs asking for valuable judgments.  Less money could be paid out for a lesser number of individual suits.
(b) Some nationwide class actions might insufficiently sample case law of 51 state jurisdictions, thus obliterating subtle but crucial differences in laws from state to state
(c) Any novel legal theories would not be allowed to mature on a jurisdiction to jurisdiction basis, as normally happens through individual lawsuits

(d) jury problems.  
(i) Should fate of nationwide suit really be placed in hands of one jury?  
(ii) If multiple trials, are we running into the problem of having multiple juries (which is unconstitutional)? 
(iii) Is multiple trials for one class action more efficient than multiple individual trials?
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