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I. What is civil procedure?

A. Rules of the game

B. Rules governing how a problem/ dispute is resolved btwn parties 

a. Created by US Supreme Court and modified by Congress

b. Litigation is key way to solve problems and disputes

i. We rely on parties to represent themselves zealously and arrive at justice

ii. We want justice, not necessarily truth in our adversarial system

iii. Judge is generally ump not director- there to make sure everyone gets a fair shot and follows the rules

C. Have them to promote fairness/ justice/ truth

D. Parallel court system in US (State and Federal)

E. At trial you are trying to resolve issues of fact
II. Judge intervention

A. Judges cannot be prejudiced toward one side or other (Band’s Refuse v. Fairlawn)

B. Judges cannot force settlement (malpractice suit Kothe v. Smith) although they strongly encourage them- The law favors settlement (less expensive/quicker, insures at least some recovery, conserves judicial resources)

III.  Should we litigate?

A. What can we get?

a. Prejudgment remedies- procedural devices that allow some form of interim relief before going to trial

i. When there is a case involving prejug remedies in a civil dispute  and the ? is whether it violates the 14th Am (DUE PROCESS)

1. Apply Mathews factors (like in Conn v Doehr ($75K attachment (lien) on real prop too harsh, clouds title to Δ’s land and possibility for erroneous deprivation too great w/o prior notice or hearing)

a. risk of error & value of safeguards (judge review better than clerk, bond before seizure helps)

b. Δ’s interests

i. To minimize:

1. pre-hearing (best case scenario)

2. immediate post-seizure hearing (bare minimum)

3. attorney’s fees/ damages to π

4. counterbond

c. π’s interests

2. Rules for due process: requires timely notice and an opportunity to be heard before prejudg seizure (unless there are adequate procedural safeguards or exigent circumstance)

b. Postjudgment remedies- relief provided after a decision 
i. Court does not assume damages should be awarded, need to prove you are eligible for those damages (Carey v. Piphus: kid smoking at school got suspended, violations of d.p. should not be presumed to cause injury and as such not subject to subt’l damages absent showing of actual harm)

ii. Monetary Damages (remedy at law)

1. Compensatory- valuation problems, hard to prove/quantify, why lawyer in Carey v Piphus is trying to just assume damages (How do you value someone’s self-esteem?) 

a. To show damages, go to trial, bring in experts

b. Policy: to restore π

2. Nominal- vindicates rights of party, small, trivial, moral victory, can be important b/c can set precedent and change future behavior

a. Policy: awarded for winning

b. Violations of due process subject to these

3. Punitive- to punish other party for wrongdoing, has to be evidence of wrongdoing, egregious conduct, and vindicate imp right that was violated

a. Policy: punish and deter

iii. Equitable relief- directly order party to take or cease certain action
1. Injunctive relief (Smith v Western Electric Co: injunctive relief is appropriate, π should not wait until injury before afforded remedy, smoking in workplace)

a. Temporary restraining order (TRO)- maintains the status quo while dispute is being considered

i. Rule 65 (b)- TRO can be issued w/o notice to adverse party if  test:

1. irreparable injury (π interest outweigh Δ interest) AND 

2. π likely to succeed on the merits- if w/o notice, expires in 10 days (ex parte) (10 days can be extendable)

ii. More immediate and temporary than PI

b. Preliminary injunction (PI)- maintains the status quo while dispute is being considered

i. Rule 65 (a)- need to give notice to adverse party before PI can take place

ii. Standards for granting PI and TRO are same (balancing test- merits, remedy at law, irreparably harmed if injunction is denied, hardships favor π, inj advances public interest, whether ct can administer injunction)

c. Permanent injunctive relief- don’t want $, want something to stop

2. Declaratory judgment- declaring rights of parties, generally parties in civil rights. public cases ask for this (ex: if building controversial bridge, might want ct to give decl relief @ start saying bridge is legally ok, prevents later lawsuits) 

3. Specific performance

B. Asses case and prospects

a. Justiciability- can you stay in court

i. Under Art III of C- courts are limited to resolving CASES and CONTROVERSIES 

ii. Standing- you have to be the one who suffered some injury in fact and your injury has to be traceable to Δ’s conduct and your injury has to be capable of redress by favorable ruling

1. Prudential standing- created by cts not C to flesh out idea of what types of disputes are appropriate to be in front of judiciary and what types are not appropriate- 3 types:

a. Can’t assert others’ interests

b. “Political question”- better before Congress, broad areas of public policy better for legis to decide

c. Zone of interest- are you the type of person that Congress meant to protect in passing this statute?

iii. Ripeness- if you are seeking declaratory relief, claim is ripe when controversy is sufficiently imminent

iv. Mootness- standing throughout time (ex: if want to stop trees from being cut and during case trees are cut, your relief is not possible so in most cts your case is moot)

C. Judgment on the merits

a. On factual issue- factfinder considered issues and rendered judg

b. On legal issue- decided by judge on legal question- SJ

c. NOT on the merits- dismissal- ex: judge grants this based on Δ’s aff defense that statute of limitations has run, the negligence of Δ is not decided on the merits so can come up again (not barred by RJ or CE)

D. What is the cost/ potential cost?

a. Litigation is expensive

b. Attorney’s fees = important issue 

c. Each side in American cts pays own attorney’s fees

i. Many exceptions to this rule i.e. Many fed statutes have fee shifting provisions (Copyright Act, Civil Rights Act, Enviro legis- don’t want to scare πs away)

ii. There is a high standard for Δs to get attorney’s fees ex: if losing civil rights party has winning state file for attorney’s fees, state needs to show that the case was frivolous

d. Rule 54- it is up to litigant to come to an agreement with litigator about how the litigator will be compensated (Venegas v. Mitchell- even if attorney’s fees are awarded, doesn’t invalidate K agreements btwn π and counsel)) 

e. Costs of litigation (copies, discovery costs, etc) are presumably taxed against the losing party regardless of the type of party 

i. Rule 54 (d) (1)- losing party may be req’d to pay certain filing fees and out of pocket expenses but not attorney fees
IV.  We are going to court- Describing and Defining the Dispute


(Rule 3- commencement of action, Rule 4- summons, Rule 6- time)

A. Complaint = initial pleading in a case

a. Invokes the process of judicial dispute

b. π files w/ct to explain how π was injured and what Δ did and invokes ct’s jurisdiction

c. Purpose- to detail what is at issue in this case

d. Outline- summary, jurisdiction (why these parties can be in ct), claims for relief (how did other party violate the law), remedy/relief sought
B. Pleading

a. Interests served by notice pleading (premium on πs getting their day in ct and impose costs on Δs and cts) (Policy: low threshold, doesn’t take much specificity to go to ct)

	Π
	Δ
	Ct

	Gaining more information
	Notice of allegations against them
	Scope of case



	Getting relief (may depend on more info)
	Avoiding unnecessary time and expense
	Notice

	
	
	Avoiding unnecessary time and expense


b. Rule 8 (a)- claims for relief (claim, counterclaim, cross-claim, 3rd party claim), “short and plain” should have 3 parts:

i. Jurisdiction

ii. Short and plain statement of claim that pleader is entitled to some form of relief

iii. Demand for relief 

c. Rule 7 (a)- what pleadings are allowed

i. Complaint and answer

ii. Reply to a counterclaim

iii. Answer to a cross-claim

iv. A 3rd party complaint

v. A 3rd party answer

d. Responsive pleadings- when filing an answer, it is an imp/delicate document

i. Rule 11 requires that responses are warranted by law and by evidence (can’t just say “I deny all claims” must go one by one)

ii. Rule 8 (b)***- in response you need to respond to each factual allegation from complaint using “short and plain terms”- must admit, deny, say you don’t know (= denial)

iii. Rule 8 (d)***- if you don’t raise a defense in your answer you waive your right to that defense

iv. Rule 12(e)- motion for more definite statement

e. Alternative pleadings- Rule 8 (e) (2)- π can make inconsistent claims in a complaint, in situations where until discovery don’t know what the correct set of facts is (widow of drunk driver McCormick v. Kopmann)- when possible to know correct set of facts, can’t do this (subject to Rule 11 (b) limits)

f. Rule 11***- 

i. if attorney brings frivolous lawsuit (claims not warranted by law, factual contentions have no evidentiary support, pleading presented for an improper purpose) sanctions will brought against her

ii. Policy: discourage frivolous lawsuits, deter repetition of such conduct, to deter lawyers from taking bad cases or taking cases they don’t know anything about or not doing the right research

iii. Rule 11 (a)- every pleading, motion, and other paper must be signed by party’s attorney 

1. when you sign something that you file with the ct, it tells the ct that you have performed an inquiry into the facts and into the law that is reasonable under the circumstances, if the suit is found to have no merit or is frivolous you can have sanctions brought against you (Zuk v EPPI- psychologist’s tapes, lawyer’s “first copyright case”) (note: this rule doesn’t apply to discovery)

iv. Rule 11 (b)- designed to prevent frivolous or harassing motions and pleadings

1. motions under 11 (b) applies to more than just complaints, i.e. can be used against a Rule 56 SJ motion that lacks factual support

2. attorneys must make inquiry reasonable under the circumstances that:

a. the pleading is not being presented for an improper purpose (harass, delay, increase cost)

b. the claims in the pleading are warranted by law

c. the factual contentions have evidentiary support

d. the denials of factual contentions are warranted on the evidence or are based on the lack of evidence

v. Rule 11 (c)- sanctions- if 11 (b) is violated, ct can impose sanctions for egregious conduct

1. nature of the sanctions

a. non-monetary- cts have broad discretion- can reprimand lawyer, strike the defective pleading…

b. monetary- this is what sactions usually are- paid to the ct, not to imposing party

c. discretionary not mandatory, thus cts not required to impose sanctions even if 11(b) has been violated

vi. Initiated separately from other motions

1. Safe harbor provision- Rule 11 (c) (1) (A)- serve opposing counsel w/ intention to file the motion, not filing motion w/ ct initially- opposing counsel then has 21 days to amend pleadings or to oppose it (I am not going to modify the pleading), then opposing party files motion for sanctions with the ct- may still be liable for attorney’s fees even if amended

vii. Fee shifting provisions- if you bring a rule 11 motion for sanctions that was not justified, ct will assign expenses and attorney’s fees to your side

C. Heightened requirements for specificity (Code/Fact pleading Gillispie v Goodyear)

	Pros for Fact pleading (more specific)
	Pros for Notice pleading (less specific)

	Find out if case has potential to be successful before spending lot of $
	Can argue wide array of discovery ?s are relevant, can cast wide net

	
	Discovery is embarrassing and time consuming- puts pressure on Δ to settle

	
	If Δ controls info π needs, need to be able to access as much as possible to make meritorious claim


a. Rule 9(b)- need to be specific about fraud claims (πs not specific about when and how fraud occurred in their complaint Ross v AH Robins, πs should be able to tell generally when Δ knew about potential for fraud)

i. Policy: company stock goes down a lot every time fraud alleged, cts don’t want this happening all the time- protect Δ, higher stakes, higher standard

ii. This is an exception to Rule 8 (b)

b. Exception to Rule 8 (a)- πs can’t be too conclusory in claims and need to be real claims not frivolous (enviro clean up case Cash Energy v Weiner)

c. Sup Ct says rules don’t require you to be specific in pleading (employee discrimination Swierkiewicz v Sorema)

D. Motions- Rule 7 (b) tells when and how to file motions- after you have filed a complaint, if you want to do something, if you want to move case along (motions are NOT pleadings)

E. Pre- Answer motions under Rule 12
a. Rule 12 (b) (1)- lack of jurisdiction over subject matter, can raise at any time (even after final judgment)

b. Rule 12 (b) (6)- failure to state a claim for which relief can be granted- have to assume all of π’s facts are true- can raise once for one complaint (if amend complaint, can raise again)

i. Ct will not make up claims, or alter your claim, that might work for you 
ii. Granting

1.  for legal insufficiency- Mitchell v Archibald Kendall- trucker shot in face while waiting- complaint distinguished btwn premises and adjacent area- this implied a legal question (can the law be extended for premises to include adjacent area?) that was not clearly articulated in complaint  

2. Doubtful π can prove facts in support of his claim 

3. Can implicate Rule 11 (Zuk v EPIMCP) 

4. Cts reluctant to grant these b/c deprive π of day in ct 

5. Can only be decided on the legal question 

6. When motion granted, π almost always files an amended complaint (does not have to seek ct’s approval to file an amended complaint- Rule 15 (a)) (π can also appeal)

iii. Can be used to sever claims from a complaint

iv. Can be raised at any time up to and during the trial but can only be filed as a motion on its own before the answer, later must be made in a pleading as an affirmative defense or after the close of the pleadings in a 12 (c) motion or during the trial)

v. If matters outside the pleadings are presented w/ a 12 (b) (6) motion, it converts to a Rule 56 SJ motion and will be decided as such

c. Rule 12 (b) (7)- failure to join an indispensable party (can raise before or during trial)

d. Rule 12 (e)- motion for more definite statement- only granted if pleading is so ambiguous that answer is impossible (ex: US v Board of Harbor Commissioners- 2 diff oil co discharging stuff into river, ct said π didn’t have to aver which Δs it believed responsible, extent of damage or the specific actions that caused the damage)

e. Rule 12 (g)- consolidates pre-answer motions- if you forget a rule 12 defense in a pre-answer motion, too bad- so Δ can’t drag out response process

i. Waived forever if not in pre-answer or answer (Rule 12 (h) (1)_
1. Rule 12 (b) (2)- lack of juris over the person

2. Rule 12 (b) (3)- improper venue

3. Rule 12 (b) (4)- insufficiency of process

4. Rule 12 (b) (5)- insufficiency of service of process

f. A party cannot make multiple pre-answer motions w/ rule 12 defenses 

F. Answering a complaint

a. Rule 8(b)- Defenses and forms of denials- in answer can admit deny, or say “I don’t have enough info” = denial- if want to admit to only part, can do that but need to deny other parts explicitly

i. David v Crompton- personal injury claim, Crompton said they did not know if they designed or manufactured it- later find out they did not design or manufacture and wants to amend answer- ct said they should have known, therefore denial acts as an admission

b. Affirmative defenses- defenses that do not directly deny what the other party is claiming (“Never mind that, what about this?”)- when you are writing an answer need to answer allegations and set out affirmative defenses- can have as many affirmative defenses as you want and those don’t have to be consistent with each other (Rule 8 (e) (2)) but can’t admit and deny the same thing

i. something can be affirmative defense or necessary part of claim depending on public policy (sometimes more fair to put burden of proof on one side or other)

ii. pay close attn to diff btwn an aff defense and necessary part of claim (can vary, depends on public policy)

iii. Rule 8 (c)- lists 19 affirmative defenses (contributory negligence, res judicata, statute of frauds, statute of limitations, waiver) but this is not exhaustive

c. If it is not pled, can’t be used at trial (policy: π needs to be given notice, probably wasn’t expecting those defenses) but an answer can be amended under Rule 15

d. Rule 55 Default- usually comes into play when other pty has some obligation to respond and doesn’t- ex: one side files a complaint and the other side does not respond (Shepard Claims Service v William Darrah and Associates: secretary miscommunication led Δ’s lawyer to not respond to complaint on time, delay was short, no intent to thwart jud proceedings, set aside default)

i. Rule 55 (a) entry = ct recognizes that other party did not respond, thus other party’s rights may be curtailed, the clerk enters default- not a judgment, doesn’t obligate one party to do something- “you have defaulted, you are one step away from dismissal/default judg”

1. When pty receives notice of entry can either move to set aside (Rule 55 (c) or ignore and judg will be entered (if want to set aside Rule 60 (b))

ii. Rule 55 (b) judgment by default- can be entered by clerk or by ct

iii. Rule 55 (c) only applies to default entry not default judgments, default entries can be set aside if “good cause” for default is “shown”

iv. if default judgment has been made, party must file a Rule 60 (b) motion

v. default bars you from answering complaint

vi. Policy: if granted, JE- if not granted, Trial on the Merits

vii. Could be considered judgment on the merits

viii. If Δ files answer and then does not take action, in the case, for 6 months the court can undertake entry of default judg after a hearing of which Δ had at least 3 days notice (from mult choice practice question)

ix. 3 elements to decide if Rule 55 (c) motion has not been satisfied

1. Was π prejudiced?  (is this delay, cause by Δ’s actions harmful to π’s interests other than just being late?  Something they can’t get back, no remedy, ex: lost piece of evidence, someone died)

2. Does Δ have unmeritorious defense?  (denials are not good enough, Δ has show basis for a defense before they can answer)

3. Did culpable conduct of Δ lead to default?  (culpable = willful, disrespecting ct)

e. Rule 13- Counterclaims and Cross claims- does not replaces need to reply (Rule 55 (d))

i. Counterclaims- Rule 13- Δs making claims against π (best defense is a good offense), can also be made by any party against any party

1. Compulsory counterclaims- Rule 13 (a)- if not filed right away can’t bring it up ever, out of same transaction or occurrence that is subject of opposing party’s claim

a. Δ “shall” (mandatory) make counterclaims

b. If don’t do it now, can’t do it later- use it or lose it (res judicata would bar later)

c. compulsory = logically related OR common issues of fact and law OR series of events with common evidence OR res judicata would bar

d. Wigglesworth v Teamsters Local Union- union’s counterclaim re: things π said at a press conf months after occurrence that original complaint centers around, therefore it is permissive, compulsory counterclaims pass the same evidence standard rule

2. Permissive counterclaim- Rule 13 (b)- do not arise out of same transaction or occurrence but are against opposing party- can be any claim Δ has against π, doesn’t have to pass same evidence standard rule- policy: why have two trials when can have one, JE

a. permissive= not compulsory = can sue later

b. must be brought before discovery

ii. Cross claims- Rule 13 (g)- between co-parties- always permissive (i.e. Δ “may” assert a cross claim against another Δ)

1. Can do at any time- easier to see if π wins before letting Δs fight it out about who owes $ to π (many times arises when π wins)

2. No res judicata 

G. Voluntary dismissal

a. Why want to dismiss your case?

i. Do more investigation and realize you have weak case

ii. Decide you can get a better deal in a diff ct (judge shopping)

b. Rule 41(a)- dismissed by π w/o order of the ct if before service of answer or before SJ (whichever first) OR both sides agree to dismiss

H. Amendments- Rule 15- can amend pleading anytime before response or with permission of ct, or parties (Rule 15 (a))
a. Where there is some prejudice to opposing party, leave to amend might not be granted

b. Rule 15 (b)- amendments during trial

c. Rule 15 (c)- Relating back- Statute of limitations solution to add claims or parties, set date back to original pleading- i.e. relating allegations back to a Δ, where you didn’t have control of info to know that was the Δ until after SOL is run

i. To prove relating back (Rule 15 (c) (3))
1. Claims asserted in amended pleading from conduct/transaction from 1st pleading

2. New Δ must have received notice of the action w/in limitations period

3. New Δ should have known that but for a mistake concerning the identity of the correct party, the action would have been brought against him

ii. Swartz v Gold Dust Casino- falling on stairs- allegation of defective maint of one comp vs allegation of defective construction of another comp- application of rule 15 (c) (3) ok here

V. Claim Preclusion: Res judicata    (Can we go to court?)

A. valid and final judgment on a claim precludes a 2nd action on that claim or any part of it- once we settle a dispute btwn two parties we’ve settled the dispute, we can’t reopen it (Rule 13 (a) implicates this) 

B. Policy: JE, certainty for Δs- finality, avoids conflicting judgments

C. Requirements for RJ to apply (always argue both ways for each req):

a. 1.  parties must be same (or privity) 

b. 2.  same claims made or should have been made in 1st action (i.e. arising out of the same transaction/ occurrence- transactional test)

c. 3.  1st action decided on the merits
i. could be a Rule 12 (b) (6) dismissal (π has several opportunities to amend, if still can’t amend to state a claim it is presumably b/c π has to right to relief under the law) (Federated Dept Stores v Moitie- consumers accused dept store of price fixing, one group appealed, other instituted new action, ct said other group should have appealed too, now it is barred by RJ)

ii. Rule 41 (dismissal of action) possibly on the merits- depends on prejudice (if π files suit but doesn’t pursue the case, it will be dismissed for failure to prosecute, this bars subsequent action b/c π had full “opportunity” to litigate on the merits, same w/ a Δ that does this)

d. 4.  final judgment in 1st action 

D. Manego v Orleans Board of Trade- disco v roller skating rink, π sues saying he was denied liceses to build a disco based on his race, π loses, π files another lawsuit alleging anti-trust violations and changes 1Δ- ct says this is same transaction, π should have made claims of anti-trust against Δs originally (rule: SAME NUCLEUS OF OPERATIVE FACTS)

a. why are claims the same: same evidence, same facts, same time (similar to Rule 13 (a) test)

E. If new facts come up:

a. If info is not reasonably discoverable, RJ does not apply

i. Rule 15 (a)- could amend if facts arise during trial process

ii. Rule 60 (b)- newly discovered evidence that couldn’t have been discovered

iii. If Δs withholding info from πs can’t apply RJ (don’t want to give certainty to Δs who don’t tell truth)

F. Landrigan case- police brutality and subsequent cover-up- if have two claims can bring both- ct says there were 2 distinct transactions, one was police brutality other was police cover up- require diff sets of facts, diff proof/ evidence

VI. Issue Preclusion: Collateral Estoppel

A. Can remove from consideration issues already decided, more delicate than RJ

B. Policy: CE tries to stop π from suing diff Δs until pool of Δs runs or until they win, also JE

C. Requirements for CE to apply

a. 1.  same parties (need at least one party to be the same, non-mutual is ok as long as one party is same) (mutual = same parties)

b. 2.  issues must be same (Little- issue same and Johns-Manville- issues not same)

c. 3.  issue must have been actually litigated

d. 4.  even if litigated, issue must be actually decided

i. ex: in enviro case, πs often make variety of claims, ct finds an ESA violation by an agency, so then ct doesn’t discuss NEPA claims

e. 5.  claim must be necessary to ct’s judgment

i. Necessary issue doctrine- not all cts have embraced this

D. usually CE is an affirmative defense that must be raised by party seeking to use it or else it is waived 
E. When new party didn’t get day in ct, CE not allowed
	1st Action
	Winner
	2nd Action
	CE?

	Π1-----Δ1
	Π1
	Π2----Δ1
	Offensive nonmutual, allowed by cts are wary (wait and see, Δ vigorously defended)

	Π1-----Δ1
	Δ1
	Π2----Δ1
	Defensive nonmutual, NOT allowed, π2 never got day in ct, policy: Δ1 could get π1 to lose on purpose so could use CE on π2 

	Π1-----Δ1
	Π1
	Π1----Δ2
	

	Π1-----Δ1
	Δ1
	Π1----Δ2
	Defensive nonmutual, ALLOWED, don’t want πs running around suing everyone until they win


F. Offensive non-mutual collateral estoppel
a. (same Δ, diff πs)- used against Δ to block Δ’s attempt to relitigate issues they lost in an earlier trial- cts are wary to use this, unfair to Δ 

i. Policy: cts want to discourage πs from the “wait and see” philosophy, want πs to join in first case if don’t, more cases, bad for JE 

ii. Look at whether π could have joined previous case-

1. Parklane Hoisery v Shore- shareholders couldn’t join first case b/c it was an SEC case and Δs should have fully defended themselves in first case b/c SEC was suing them, therefore offensive non-mutual CE ok

G. Defensive non-mutual collateral estoppel 

H. CE doesn’t apply to judgment’s that have become erroneous over time (patent K, tax case Commissioner of Internal Revenue v Sunnen)

a. Also, CE doesn’t apply to diff tax years, may have similar issues but new year, new issue, new cause of action (Sunnen)

I. Cts will generally give CE effects to questions of law and questions of fact

a. Cts will not give CE effects to questions of fact when (only briefly talked about this):

i. 1.  Results would place winning party in favored position of the law

ii. 2.  1st determination was not fully appealed as it was in 2nd suit

iii. 3.  the 2 actions involve claims that are substantially unrelated

iv. 4.  new determination is warranted in light of change in law (Commissioner of Internal Revenue v Sunnen- diff tax years = diff issues and new case law)

v. 5.  party against whom preclusion is sought had a sig heavier burden of persuasion on the issue in the 1st suit than in the 2nd 

J. CE usually doesn’t apply when trying to deprive a party of their day in ct (Benson and Ford, Inc. v Wanda Petroleum- BF testified @ trial on behalf of another company against Wanda and using the same counsel, not enough for CE to apply)
K. Parties in privity- stand in the shoes of the party who already litigated those issues, virtually represented thus already had day in ct

a. Scary idea

i. Depriving a party of their day in ct (fundamental of our procedural system)- cts not comfortable saying this

b. Parties that are in privity- executor, guardian, trustee of an estate, representative of class of persons similarly situated

c. There has to be a very close relationship and non-party has to have ability to control litigation

VII. Establishing Structure and Size of the Dispute- JOINDER

A. Real Party in Interest-Rule 17 (a)- every action shall be prosecuted in the name of the real party in interest

B. Anonymous parties- in general, not allowed

a. Rule 10 (a) “in the complaint, the title of action shall state the names of all parties…”

b. SMC Assoc of Women Law Students v Wynne and Jaffe- women πs not allowed to be kept anonymous just because fear of detriment to career

c. Exceptions: statute providing for anonymous names, highly personal, humiliation (birth control, abortion, homosexuality)

C. Joinder- Policy: justice and JE

D. Permissive Joinder- Rule 20 (a)- parties MAY join a lawsuit if subject matter of complaint/ response happened out of the same transaction/ occurrence as original

a. Very broad, any party can join if they show their complaint arises out of the same occurrence

b. Why permissive and not mandatory?

i. Potential jurisdictional issues

ii. Complicated combinations, people could be either π or Δ in diff claims

iii. JE- if all potential claims MUST be joined, you could potentially be increasing the burden on the cts b/c parties will have incentive to throw any possible claims into a lawsuit regardless of whether they will ever bring it

c. π is the master of his/her claim- can choose or choose not to bring a claim- reason for this very permissive joinder

d. to bring new π into suit, they need to agree to be brought in

E. Rule 18 (a)- Joinder of claims- pretty broad, claims do not have to be related, while you have these parties here you can bring any claims against them (JE)- Can sue for whatever you want as long as bring a valid original claim

a. Ct may sever claims to prevent prejudice, for convenience, or when sep trials good for   efficiency and economy (Rule 42 (b))

F. Rule 13 Counterclaims and Crossclaims 
a. Rule 13 (a)- Compulsory counterclaims- A pleading SHALL state counterclaims against any opposing party if it arises out of the same transaction (Wigglesworth- same evidence standard)

b. Rule 13 (b)- Permissive counterclaims- Pleadings MAY counterclaim any claim against an opposing party NOT arising out of the same transaction/occurrence that is subject of original claim- when read 13 (b) with 18 (a) you can assert whatever counterclaims you want

c. Rule 13 (g)- Cross-claim against co-party- allows cross claims by one party against a co-party arising out of same transaction or occurrence

G. Rule 14- Impleader (all parties that are liable are going after other parties)-

a. Rule 14 (a)- When Δ MAY bring in a third party- At any time after commencement of action, defending party can pull a person not a party to the action who is or may be liable to the third party π for all or part of the π’s claim against the third party π

i. Way for Δs to pull in other Δs (modifies saying “the π is mater of her claim”)

ii. Third party π files a complaint against third party Δ (essentially is another action)

1. third party π may implead third party Δ w/in 10 days of answering the complaint, w/out obtaining leave of the ct

iii. Third party Δ files an answer and makes any Rule 12 defenses

iv. Not intended to allow finger pointing, can’t say “I didn’t do it, they did”

v. Policy: Δ avoids inconsistent liability in second action (Δ v 3pΔ) and JE

vi. 3rd pty Δ can assert claim against original π out of same transaction, once this is done, can bring any claims you want (Rule 18 (a))

b. Rule 14 (b)- π can implead a 3rd party in response to a Δ’s counterclaim 
c. Usually used to assert claims for derivative liability (ex: A sues B, B has a K with C, if B is liable C is liable) and indemnity (ex: insurance cos indemnify you or contractor sued by homeowner can implead sub contractor) and tort interfeasor cases 

d. Can always have 2 lawsuits if not allowed to implead (no RJ or CE issues here)

e. Rule 19- Joinder of persons needed for just adjudication  

f. Most often used as a defensive mechanism, Δs will try to use this to prevent fed ct hearing a case (tactical strategy)

g. Policy: JE and/or fairness

h. Usually used to join Δs, rare case used to join “involuntary π”

i. Rule 19 Questions to ask:
i. is someone “necessary” missing?

1. 19 (a) (1)- can ct not give complete relief to parties already present?

2. 19 (a) (2) (i)- will absent party’s interest be hurt by this case?

3. 19 (a) (2) (ii)- may parties already present be subject to multiple or inconsistent obligations in absence of allegedly necessary party? 

ii. is it feasible to join necessary party? (jurisdiction issue) 

1. to have jurisdiction need complete diversity (all π parties have to hail from diff state than all Δ parties)

2. joinder not feasible when it would destroy diversity

iii. if it is not feasible to join a necessary party, can case go on w/o that necessary party (Rule 19 (b))? (i.e. is “necessary” party “indispensable”?)

1. parties’ interests (present and necessary)

2. public interest (judg rendered adequate in person’s absence, public has an interest in bringing the entire dispute together and having it efficiently resolved)

3. will π have adequate remedy elsewhere? 

j. determines when joinder of parties is compulsory

k. most often used as a defensive mechanism- Δs will use it to try to defeat fed ct hearing a case (ruin diversity)

l. RJ and CE issues come up in relation to this

RULE 19

	Necessary?
	Feasible?
	Indispensable?
	Result

	No
	----
	----
	Action proceeds w/o party

	Yes
	Yes
	----
	Action proceeds w/ party

	Yes
	No (destroys diversity)
	Yes
	Action dismissed

	Yes
	No (destroys diversity)
	No
	Action proceeds w/o party


I. Rule 22- Interpleader (don’t worry too much about this)- there is a set pot of obligation available for a number of diff πs to claim, purpose: to gather all potential claimants to that $/ obligation (can be something other than $ too)

a. policy: ct is looking for justice not speed, stakeholders get out of race to the court issue, also avoids inconsistent judgments and multiple liability  

b. party has to give pot of $ that is at stake to the ct

c. NOT intended to allow a limited stake to control entire litigation (can’t let small tail wag the whole dog, State Farm v Tashire)

d. Must have complete diversity to use this rule

e. If don’t have complete diversity, have minimal, can use a statute allowing for statutory interpleader

J. Rule 24- Intervention
a. a party can choose to intervene in a case (jump into ct)

b. policy: JE (fewer trials) and protect private rights

c. this is for parties that fit under Rule 19 (a) (2) (1) (joinder if feasible) but who aren’t joined by one of the parties in the suit (not always the case though)

d. Rule 24 (a)- intervention of right- (1) statute OR (2) Test (Interest? Impairment? Adequately represented?) 

i. Rule: judgment may impair/impede intervenor’s right to protect their interest unless interests are being adequately represented

e. How to ask the ct to allow you to intervene:

i. file a motion to intervene

ii.  file declarations from clients explaining how an adverse ruling would affect your client’s interests (outcome of the action may “impair or impede” ability to protect that interest, NRDC v US Nuclear Regulatory Commission) 

iii. file a memorandum explaining why their interests are not being adequately represented by existing parties

iv. file a complaint/ pleading b/c you are now a party (style it as a proposed answer or proposed complaint that you would file when allowed to intervene) 

f. “timely” requirement- four factors to assess this:

i. when intervenor knew/ should have known his interest in case

ii. prejudice to existing parties in the delay

iii. prejudice to intervenor

iv. any unusual circumstances

g. cts are generally reluctant to exclude parties as long as they can demonstrate plausible interest

h. cost of intervening- actual litigation costs, bound by decision of ct, open yourself up to cross claims and counterclaims 

i. party can seek amicus status- not party status, not subject to crossclaims or counterclaims, can’t file an appeal, can participate as ct permits- need to file motion to get amicus status 

K. Rule 23- Class Actions
a. Single or small group represents a bunch of people suing for similar injury

b. benefits: lg groups that have incurred damages, that alone aren’t enough, but aggregated are significant, prevents corps from doing little harm to lots of people (Blockbuster late fees)

c. Rule 23 (a)- any class action suit has to meet these 4 requirements

i. Numerosity- the class is so numerous that joinder of all members is impracticable

ii. Common questions- there are questions of law or fact common to the class

iii. Typicality- the claims/ defenses of representative parties are typical of those of the class

iv. Fair and adequate representation- the representative parties will fairly and adequately protect the interests of the class

d. If 23 (a) is met look at Rule 23 (b) to see if class can meet one of the classes certifiable under 23 (b), three types of class actions:

i. 23 (b) (1)- prosecution of separate actions would create risk of (A) inconsistent or varying decisions which would establish incompatible standards of conduct for the party opposing the class OR (B) impairment of the interests of members of the class who not a party to original action

1. parties can’t opt out and will be bound by the decision

ii. 23 (b) (2)- party opposing the class has acted/ refused to act on grounds generally applicable to class, thereby making injunctive/ declaratory relief to class as a whole appropriate

1. many times employment discrimination, civil rights cases- powerful vehicle for change

2. parties can’t opt out

iii. 23 (b) (3)- questions of law/ fact common to the members of the class predominate over any questions affecting only individual members AND class action is superior to other available methods for the fair and efficient adjudication of the controversy

1. damages types of claims, have been fairly controversial

2. parties can opt out and pursue own legal remedies (not binding if opt out)

3. most common type

4. party must notify all members of the class, no matter how large (ex: notice in mail of Blockbuster case)

e. Rule 23 (g)- ct must appoint attorney for the class, if a firm goes out and finds a class usually they are appointed as the attorney for that class 

f. Rule 23 (h)- provision for requiring that attorney’s fee awards have to be made by motion and are subject to objection by the class

VIII. DISCOVERY

A. 1st Step: Discovery Conference Rule 26 (f)
a. conference of parties, planning for discovery, parties are instructed to cooperate before firing discovery requests at each other

b. Rule 16 (b)- ct can issue a pretrial order to expand discovery, need to set up schedule with court name and contact info

B. 2nd Step: Initial Disclosures Rule 26 (a)

c. Rule 26 (a) (1)- occurs within 14 days of the Rule 26 (f) discovery conference

d. Rule 26 (a) (1)- required to disclose: 

i. name and contact info

ii. copy/ description by category and location of all documents that are in possession and that the disclosing party MAY use to support its claims/ defenses

iii. documentation of damages (bills, etc)

iv. insurance info

v. computation of damages claimed by disclosing party (documents to support)

e. do not need to wait for a request, just given to parties by a certain date

f. do not need to initially disclose anything that might weaken your case

g. 26 (a) (2) (B)- expert has to prepare a report documenting what they are going to testify to, can amend these as go along

h. as discovery proceeds, need to supplement your info to the other side, you are under continuing obligation to do this as trial goes on

i. Rule 37 (c) (1)***- failure to disclose- a party w/o subst’l justification that fails to disclose cannot use that info at trial- you may not be able to call that expert as a witness = hammer of initial disclosure process

E. 3rd Step: Proceed with Discovery

a. Interrogatories- Rule 33- submit list of questions to other party to try to solicit answers, can only submit 25 ?s (including subparts) per side

i. will tend to get narrowest possible answer from narrowest possible reading of question, sub parts of question count as separate interrogatories

ii. Use for dry/ objective info

iii. Rule 33 (d)- option to produce business records- when it is same amt of work for either party to go through records and sift the answer to the question from those records, who has to do it?- this rule puts burden on asking party to do the work

b. Requests for production (docs and other) Rule 34
i. can ask for documents that other side has “possession, custody, or control” of

ii. can do this to avoid having to look for info from an interrogatory

iii. lawyer sends notice to opposing counsel requesting docs which must describe documents with “reasonable particularity”

c. Depositions- Rule 30
i. want to get deposition from witnesses (subpoena to non-parties) and parties- limited to 10 per side 

ii. usually don’t start with these b/c want to be able to use docs to get people to say incriminating things during deposition

d. Physical/ mental exams- Rule 35
i. probably most intrusive thing, allows a doctor or specialist to examine an opposing party’s witness 

ii. only discovery tool that requires ct approval

iii. only allowable is π makes it an issue (Davis v Ross)

e. Request for admission- Rule 36

i. “Admit that you do not have a permit”

ii. Phrased so answer is “I admit” or “I deny”- when deny need to give reason

f. Motion to compel- Rule 37 (a) (2)

i. can use this to get documents you want, if other side will not give them to you, 1st need to make GF effort to make it work

g. Limitations- Rule 26 (b) (2)

i. Can’t discover stuff that is unreasonably cumulative/duplicative or can get easily from somewhere else or burden of discovery outweighs benefit

h. Sanctions- Rule 26 (g) (2) and (3) AND Rule 37

i. Rule 26 (g) (2) and (3)- can move for sanctions right away if discovery requests are so unreasonable that they amount to harassing 

ii. Rule 37

1. Rule 37 (a) (4) (a)- if refuse to carry out discovery request, and other party makes successful motion to compel, judge can give you other party’s attorney’s fees

2. most extreme sanctions= dismissal or default judgment 

3. Cine Forty-Second Street Theatre Corp v Allied Artists Pictures Corp- movie theater conspiracy, “willful not necessary for sanctions, gross incompetence is enough

4. to take away day in court party has do something really bad

i. burden of costs for discovery is usually on answering party

i. can shift the costs, look at seven factors:

1. extent that request is specifically tailored to discover relevant info

2. availability of such info from other sources

3. total cost of production compared to amt in controversy (if it costs $10K to find and only $15K at stake, may not be discoverable)

4. total cost of production compared to resources available

5. relative ability of each party to control costs and its incentive to do so

6. importance of issues at stake in the litigation

7. relative benefit to parties of getting info

j. Protective order- Rule 26 (c)

i. To protect info that you don’t want discovered use this

k. Work product privilege- Rule 26 (b) (3)

i. Work product doc

1. docs prepared in anticipation of litigation that be reasonably obtained other ways are NOT discoverable

2. requesting party demonstrates need for docs prep. for  litigation and can’t get otherwise w/out subst’l hardship ARE discoverable

3. thought process of counsel are NEVER discoverable (Hickman v Taylor)
a. Policy: don’t want to encourage lawyers to engage in shark practices- if you knew other party would read you notes, you might write crap to lead them off the trail

ii. Policy: Don’t want attorney to have to turn over their thoughts to opposing side b/c undermines the adversarial system

iii. Facts are not protected under this, ONLY impressions, legal theory

iv. Rule 26 (b) (5)- even if material is relevant or likely to lead to info, if it is privileged it is not discoverable, you need to be explicit about why you are not giving info and explain why it falls into that category w/out giving anything away

v. Judge makes final call in deciding whether something is covered under this rule

l. Attorney-client privilege- this is waivable, don’t necessarily have to assert it

i. Purpose: to encourage full and frank communication btwn attorneys and their clients

ii. Upjohn v US
m. Expert witnesses Rule 26 (b) (4)

i. Deposition of testifying experts- Rule 26 (a) (2) (A)- requires that parties disclose the identities of people who will deliver expert witness testimony, these experts req’d to prepare a report documenting their opinions on the case and basis for the opinions and other info- after report is filed opposing party can depose them
ii. Deposition of non-testifying expert- Rule 26 (b) (4) (B)
1. Party can’t submit interrogatories or depose an expert who is retained or specially employed (can be in-house) and who is not expected to testify 

a. EXCEPTION: exceptional circumstances (heavy burden of proof)= 

i. expert employed by party seeking discovery can’t conduct experiments and tests b/c an item needed is destroyed or unavailable and other party did all tests before it happened OR

ii. the number of experts in the field is small and all are already on opposing side

b. high expense does not equal exceptional circumstances (Shell Oil)
c. Policy: don’t want one party to be able to ride in on coattails of other party’s research, keeps adversarial

d. Policy (behind allowing in-house experts): don’t want to make incentive for companies to go out and hire someone so can call them an expert AND helps public good to have someone on staff that is critical of processes at company (may help prevent future wrongs)

n. ethics: attorney cannot communicate w/ a represented party about matters w/in scope of case that those parties are dealing with (unless other attorney is present)

i. represented parties= corp employees whose acts or omissions in the matter under inquiry are binding on the corp or whose acts are imputed to the corp for purposes of its liability

F. Questions to ask for Discovery problems

a. Relevant to claim or subject matter?

b. Proper request? Rule 37 (a)

c. What is being discovered?

d. In anticipation of litigation?

e. Other means?

f. Substantial need/ undue hardship?

g. Enforcement and timing Rule 26 (d)

h. Policy: open discovery, TOM v Invasion of privacy 

	What
	Non-testifying experts
	Work Product
	Mental impressions, strategies, opinions
	Finance, income, insurance coverage
	A/C privilege
	Private, sensitive

	Rule
	26 (b)(4) (B)
	26(b)(3)
	26 (b) (3)
	26 (a)(1) (D)
	
	26 (c)

	How to get around
	Exceptional circumstances (no other experts, evidence destroyed)
	Substantial need, undue hardship
	Almost no way, maybe if someone died
	Punitive damages, insurance fraud
	Client waives, facts not protected
	Balance need/ privacy i.e. protective order

	Cases
	In Re Shell
	Upjohn Co v US
	Hickman v Taylor
	Ross v Davis
	
	Coca Cola Bottling Co v Coca Cola

	Policy
	Keep adversarial, do own work
	Keep adversarial, do own work
	Keep adversarial, not wits of the lawyers
	Privacy, money at damage stage
	Frankness
	Protect religious beliefs, business secrets


IX. SUMMARY JUDGMENT- Rule 56 

A. Rule: SJ granted when one party shows that there is “no genuine issue of material fact” and is entitled to judgment as a matter of law and where reas inferences are drawn in light favorable to non-movant

a. If see judgment on the pleadings, look at Rule 12 (c) (usually get when Δ’s answer contains all evidence in it)

B. Timing: motion for SJ by a claimant can be filed anytime 20 days past the commencement of the action or after service of a motion from the other party (Δ can file SJ motion at any time)

C. Evidence: can come from pleadings, discovery and from affidavits (Rule 56 (e))- if not enough evidence ct can grant continuance until more discovery has been done (Rule 56 (f))

a. Dyer v McDougall- π sues Δ for something π alleges was slander, only on other person in room, Δ moves for SJ b/c knows what everyone (π, Δ, witness= 3 affidavits) will say (most imp in defamation case)- probative evidence (someone’s testimony/affidavit) enough to grant SJ

b. Arnstein v Porter- π alleged Δ stole some of his music, Δ moved for SJ saying Δ didn’t have access to π’s music, ct said it was metaphysically possible for Δ to hear stuff, denied SJ 

c. Cts are little more lenient w/ rules of evidence when looking at SJ, as long as there is some indication that a party has some evidence that could be reduced to admissible evidence at trial, it can be used to defeat a SJ motion

D. ct looks at motion in light most favorable to NON-MOVING party (reas inferences drawn in their favor)

a. ct doesn’t weigh credibility of witnesses/ experts

E. Burden of proof (2 components)

a. burden of production- have to produce enough evidence that reasonable factfinder could find in your favor

a) standard to get over to have a trial (this is a question of law, if you don’t have enough evidence that a reasonable factfinder would find in your favor, as a matter of law you don’t get an opportunity to have a trial)

b) moving party ALWAYS has initial burden of production

c) moves back and forth btwn the parties

b. burden of persuasion- have to produce enough evidence to convince factfinder that you should win- this always lies w/ claimant

a) standard to get over to actually win the case

b) Δ has burden or persuasion on an affirmative defense

c) could also be called “burden of production at trial”

	Party moving
	Claim
	Prove to shift
	Responding party (after shift)
	Prove to deny/ shift back

	π
	Original
	Burden of persuasion (reas jury MUST find for π) and initial burden of production
	Δ
	Burden of production (reas jury COULD find for Δ)

	Π
	Δ’s aff defense (rare)
	Burden of production (?)
	Δ
	Burden of persuasion

	Δ
	Original
	Burden of production: look at three views (Adickes, Celotex, Currie) ex: One of π’s elements is no good or Δ’s evidence clearly negates part of π’s claim (Celotex)
	Π
	Burden of production (reas jury COULD find for π)

	Δ
	Affirmative defense
	Burden of persuasion (reas jury MUST find for Δ)
	Π
	Burden of production

	Δ
	Counterclaim
	Burden of proof and burden of persuasion
	Π
	Burden of production 


F. evidence has to show that a reas person might find for nonmovant for motion of SJ to be denied

G. “off ramp”- movant is taking an off ramp from the dispute resolution process, saying “we can take this off ramp and just win now”

H. Partial SJ- Rule 56 (d)- can have SJ on a single issue
I. Adickes v SH Kress and Co- Mississippi lunch counter and arrested teacher- when store moved for SJ failed to show there was no conspiracy b/c didn’t show there was no police officer in store

J. to get SJ (3 theories about how much evidence Δ has to put up when moving for SJ) (on exam mention all 3 but really only apply Celotex):

a. Δ must show that a reas jury could NOT find for π, Δ needs to provide enough evidence to completely negate π’s claim (Δ has burden of persuasion) (i.e. in Adickes absence of conspiracy)

a) high standard to meet (100%), but not necessarily improper

b. Δ must carry burden of production, i.e. jury could find in her favor (Prof Louis) (i.e. in Celotex Δ didn’t need to show absence of π’s asbestos exposure)- CURRENT VIEW

a) Δ can show π cannot prove a key element/ elements of their case OR Δ disprove key element/ elements of π’s case

c. Δ need only move for SJ, π must carry burden of production (Prof Currie)

a) Δ has to do almost nothing (Δ has no burden)

K. SJ is not disfavored procedural shortcut, it is an integral part of the rules

L. Policy: JE, quickly and inexpensively resolves disputes

M. Rule 56 (f)- when affidavits are unavailable, ct may refuse application of judg or may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to occur

a. If party makes motion for SJ before discovery, ct usually sees this as a jumping the gun issue

b. When discussing schedule for case, under Rule 16 (b), many times parties will schedule time when motions for SJ can be filed, usually after discovery

N. SJ can be super discovery tool, can be harassment o other side (keep them busy); not meant to give other side peek at your evidence, meant to avoid unnecessary trials

O. Rule 56 (e)- if other party has no evidence to support his claim, movant can get SJ

P. If there is an issue of material fact, jury needs to decide

a. When intent is involved it is very hard to show there is no issue of material fact

Q. Once movant files motion, nonmovant gets to file a response, then movant gets to answer to the response (but only can answer to issues already in play)- that is it, doesn’t go back and forth indefinitely 

X.  WE’RE GOING TO TRIAL

A. Juries

a. Advantages: common sense, judgment of peers, 12 heads better than 1, check over power of gov/ unelected judges, abuses of jury can be countered by judge (only in civil trials),

b. Disadvantages: personal feelings over law, lack of competence/ expertise, associated costs/ delays, less predictability

c. 7th Amendment preserves right to a jury trial

d. Cannot impeach their own verdicts unless there is some objective evidence that jurors’ actions or other’s actions (bailiff in People v Hutchinson) may have influenced their decision

i) Don’t want losing party running around harassing the jurors

ii) When jurors are partying, selling drugs, ct said sanctitiy of jury is almost absolute

B. Judgment as a Matter of Law- Rule 50

a. “off ramp”- can ask judge not to even let the case go to jury

b. Policy: JE- if judge grants motion after jury verdict, case goes up on appeal, ct can reverse judge’s order and reinstate jury’s verdict, no need for whole new trial

c. Rule 50 (a) (1)- standard to grant judgment as a matter of law- “no legally sufficient evidentiary basis for a reas jury to find for that party on that issue” when make reas inferences favorable to non-movant- i.e. no reas jury could find for non-movant (Galloway v US- π did not show that he was insane continuously since 1919, 8 year gap in evidence)

d. MUST make motion before jury begins deliberations, after that, can make after jury comes back w/ verdict

e. Rule 50 (b)- have to move for a new trial 10 days after judgment is entered

i)  Judge would grant this if judge did not let evidence out in trial that they maybe should have or stuff happened during trial to prejudice non-movant 

f. Rule 50 (c) (1)- judge can either conditionally grant or conditionally deny motion for new trial

g. Granting motion- strategic decision for judge to make, if grant motion may look bad to public b/c depriving non-movant of 7th Amendment right

i) When deciding, judge does not weigh evidence, gives every benefit of doubt to non-movant (Galloway dissent- needs to give π benefit of doubt, if doctor says he has been insane since 1919, can’t weigh credibility, need to believe doctor)

h. Not a violation of 7th Amend- even before 1791 right to a jury trial not an absolute right (demurrer- like 12 (b) (6), Δ needed to accept/ admit parts of π’s case and then judge would decide)

i) If you have not met your burden of production, you are not entitle to go to jury, therefore not denying non-movant of their day in ct

i. cts don’t like to use probability in deciding judg as a matter of law

i) Blue Bus- man swerves to avoid a bus at night and hits a tree, didn’t see what kind of bus it was, 80% of buses in that area are Blue Buses 

ii) probability takes the human factor out of it

iii) ct likes to leave judgment calls to jury

j. Rule 60 (b) (2)- if there is newly discovered evidence that was not found by due diligence in time for trial, can go back and make a motion for relief from the judgment coupled with a motion for a new trial- has to be made within 1 year

k. Rule 60 (b) (6)- catch all, for use in pretty extraordinary circumstances, where 1, 2, 3 are not applicable- no time limit

If answer yes to any of these, then necess party





If no to all of these, no 55 (c) motion?
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