CIV PRO II OUTLINE

I.  Personal Jurisdiction 

A. Three kinds

a. In personam (personal jurisdiction)- juris over Δ’s person- disputes involving people, nothing to do w/ property per say

b. In rem- jurisdiction over a thing (i.e. a piece of property), action against the property- focus of the dispute is the property, not the person

c. Quasi in rem- action is begun by seizing the property/ debt owned by Δ w/in forum state- thing seized is pretext for ct to decide the case w/o any personal juris- can have juris w/o serving someone personally

B. Pennoyer v Neff

a. Neff was CA resident, owed Mitchell money- Neff had prop in OR, Mitchell published notice in newspaper gets juris over Neff- Ct executes judgment over Neff’s prop

b. Historically personal juris was limited view of territorial power, presence or consent

c. Rule: Sovereign has power w/in its territory but outside its boundaries it doesn’t have any power- when a sovereign is asserting power against prop w/in the state, that is ok- Need to have power over land w/in OR’s boundaries

C. Debt transfers (Harris v Balk)

a. Rule: debt travels w/ person, when enter state they have personal juris over you b/c they realize they are entering a diff sovereign and are subject to the laws of that sovereign

b. One state has to give full faith and credit to adjudications of another state

D. Statutes

a. Non-residents in state

i. Hess v Pawloski- car accident in Mass, Mass law said that nonres operating cars in that state to actions against them resulting from their actions while driving

1. Statute does not violate DP, not discriminating against out of staters, treats everyone same, don’t want to encourage people to get into accidents and then drive as quick as possible out of state

b. Long arm statutes- statutes that describe w/particularity the kinds of cases in which their cts can exercise juris

i. States usually assert juris through these

ii. If there is an applicable state long arm stat, good to look at this first

iii. Juris has to be C and consistent w/ DP (5th Am- sets C limitations of OR’s ability to reach out and assert juris outside its territory)

iv. CA- stat says CA cts assert juris to extent allowed by the 5th Am (as applied to states by 14th Am)- they took it all, as much as possible

1. states can choose to assert less juris

v. Gray v American Radiator Corp- Ohio co makes valves which it sells to another co that incorporate them in a boiler sold to π- boiler explodes in IL injuring π who sues valve maker in IL- IL long arm statute allows this based on tortious act committed in state- 

1. Rule: tortious act is committed where resulting damage occurs, thus IL cts have juris- valve maker put it into stream of commerce

E. Corporations (also can apply to people)

a. Rule: can be subject to specific juris if they have such minimum contacts with the forum such that the exercise of juris will not offend traditional notions of fair play and subst’l justice (MUST arise out of contacts with the forum)

b. Test to see if subject to juris (from Int’l Shoe)

1. Minimum contacts (purposeful availment) AND

2. focus solely on Δ’s activities, not π’s interests

3. Δ did some voluntary action that est relationship w/ forum state

4. Δ needs to purposefully avail himself of the privilege of conducting activities w/ in the forum state, thus invoking benefits and protections of its laws (Del trust, kids in Fl fighting over it, trustee couldn’t be joined Hanson v Denckla)

5. single/continuous and systematic contact = specific juris

a. McGee = high water mark, only holder of a policy in CA

6. systematic/ substantial and continuous contact = general juris
7. reasonable anticipation of litigation- forseeablity alone is not enough though (presence of car in OK was π’s unilateral activity WorldWide Volkswagon) (decoding information website Pavlovich)

8. Look at if effects of contact will be felt in forum state- subtl effects test (Natl Enquirer article about Shirley Jones Calder v Jones)

9. Purposeful availment = advertising, channels to advise customers

10. Factors to consider:

a. Deliver products into forum

b. Serve or seek to serve market in forum

c. Targeting/ intending effects in forum

d. Enter into long-term relationship with forum

11. Fair play and substantial justice (reasonableness)

12. look at π’s interests, forum state’s interests, and other fairness issues (burden on Δ)

13. unfair to Japan co who sold valve for air tube to be haled into CA ct by Taiwanese co (Asahi Metal Industry Co v Superior Ct) insert stream of commerce test from Asahi
14. Factors to consider:

a. Interest of state in providing forum to π

b. Interest of state in regulating activity

c. Burden on Δ in forum

d. Relative burden on π in order to go elsewhere

e. Extent to which the claim is related to Δ’s activity in the forum

f. Avoiding multiple lawsuits or contradictory rulings

c. Apply test to all types of juris even in rem cases

i. Shafer v Heitner- Π owned one share of Greyhound stock which is inc in Del, all officers to be sued based in AZ- wanted to attach officers stock, in rem case- idea of in rem juris: we are asserting juris over a thing to adjudicate a person’s interests over a thing, not far from in personam

1. Ct says basis for juris should be: are there contacts btwn the person and the forum?

2. no min contacts here b/c stock not really prop, if Del wanted to assert juris should have a long arm stat

d. Alternative to minimum contacts- personal service in forum and voluntary appearance 

F. Personal service 

a. Perils of travel- if in state can be served and the state has juris over you (husband flies to CA for business, wife serves him divorce summons Burnham v Superior Court)

b. All states say physical presence is enough to assert jurisdiction 

c. Exceptions: fraud, trickery by π to get Δ into state, settlement

G. General jurisdiction

a. Rule: substl continuous and systematic contacts, enough so that it might expect to be brought to court in the forum state for any claim

b. Works for any claim

c. Test:

i. Does Δ have systematic or continuous activity in forum? (i.e. office, state of incorporation, headquarters)

1. Can’t just be transient, must be pervasive and substantial (training and meetings in Texas not enough Helicopteros)

ii. Domicile for person

d. Indicators of general juris

i. Principal place of business

ii. Place of incorporation

iii. Can people bring suits in both places?

iv. Do not look at fairness element
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H. how do Δs claim there is no juris

a. file a rule 12 motion to dismiss for lack of juris- if lwr ct disagrees will have to defend case, if win on merits, could open door to future lawsuits (have to point out you contested juris), if lose appeal and raise juris issue

i. Once you enter into forum to contest juris, then you are bound by the juris of that forum- Campagnie de Bauxits de Guinee
b. Not show up- default entered against you, then π goes to Δ’s home state to collect judg and Δ can argue in their state- risk: home ct may say there was juris and you then don’t get chance to litigate on the merits and you lose!

I. Venue

a. proper or most convenient location for a trial (juris just establishes right to bring lawsuit anywhere in a state)

b. policy- protect Δs from inconvenient litigation and allocate cases w/in given judicial district

c. based on a fed statute, not Constitutionally based

i. 28 USC §1391- 1)venue appropriate in judicial district where Δ resides, OR 2) a judicial dist in which subst’l events or omissions occurred or subst’l part of property subject to action is situated OR 3) a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced
d. if there are multiple courts that have juris which one should we pick? 

i. 28 USC §1391 (c)- for purposes of venue, Δ that is a corp shall be deemed to reside in any judicial dist in which it is subject to personal juris at time action is commenced… in a state w/ more than one judicial dist, such corp should be deemed to reside in the dist where have contacts sufficient to subject it to pers juris if it was a separate state
e. § 1404- Δ can make a motion to change venue- look at convenience of pties and witnesses, also justice (codification of forum non conveniens for fed ct)

f. Contracts

i. Can put in a clause specifying forum/venue when anything goes wrong (Carnival Cruise Lines v Shute)

g. §1406- improper venue

J. Forum non conveniens 

a. C/l doctrine that tries to protect the interests of Δ and the interests of the ct, don’t worry about π’s interests b/c they are the ones that chose the forum

b. Motion for change of venue, not a defense, just wanting to transfer from one court to another

c. Test (from Piper Aircraft Co v Reyno) (really just for international issues)

i. Step 1: is alternative adequate forum available to πs

1. adequacy of remedy in other forum?

2. cause of action in other forum?

3. jurisdiction proper in other forum?

ii. Step 2: private interest vs public interest

1. Private- location of proof, ability to assess area/evid, impleading other pties

2. Public- overwhelming to US ct system, policy args (usually not as convincing as practical args)

d. Policy- justice, check on foreign πs using American tort system, local controversy should be solved locally (Piper Aircraft)

K. How to assert juris

a. Rule 3- file a complaint with the ct

b. Rule 4(e)- summons and complaint delivered in accordance with laws of state, or deliver copy of summons and complaint to the individual personally or to agent or leave it at their abode

c. Rule 4(d)- shortcut through the process- most common route that service is made on Δs, use registered mail to mail a copy of summons and complaint and a service waiver form 

d. Rule 4 (d) (3)- Δs can waive personal service (reporters would get addt’l time to answer complaint- Δs have to then bear cost of that service Rule (d) (2) (G)

i. Not usually any reason to waive personal service

II. Subject Matter Jurisdiction

A. Two situations in which fed cts have SMJ:

a. Diversity (need cit diversity and amt in controversy req)

b. Federal question

B. To get into fed ct need:

a. SMJ (diversity or fed question) AND

b. Venue AND

c. Personal jurisdiction AND

d. Service of process 

C. If just trying to manipulate juris based on complaint, Rule 11 puts a check on this
D. You can raise SMJ at ANY time- continues over time
E. To have diversity need:
a. Diversity- pties on opposite sides of v must be citizens of diff states

i. Complete- no one on one side has similar citizenship as person on other side

1. Mississippi and France v. Louisiana (dirty landlord in Mas v Perry)

2. statutorily based (not C based), so if Congress wants to allow minimal diversity they can (diff from pers juris which is C based)

ii. Minimal- if one of pties on one side has same citizenship as one pty on other side but still some diversity

1. complete diversity NOT required by the C, as long as some diversity (1 π diverse from 1 Δ @ minimum) Osborn
iii. Policy- don’t want to burden fed cts with stuff that be resolved in state cts and outsider may be at a disadvantage due to insider’s hometown advantage

iv. Domicile- the place where a person has his/her permanent principal home to which he/she returns or intends to return (most recent state where she has resided with the intent to remain indefinitely)
1. when complaint is filed is when we look to decide what someone’s domicile is

2. where pty lives/ residence

3. whether pty intends to live permanently (going to school there with plans to live elsewhere does not constitute domicile Mas v Perry)

v. Domicile of corp- look at where its principal place of business is (“total activity”) AND where it is incorporated (2 possible places)

1. Principal place of business- productive activities predominantly located (daily activities, corp headquarters)

vi. To change domicile need an affirmative act- if no residence or intent to remain there is a default to where you last were 

vii. Class action/ derivative suit (shareholder’s suing company) = representative’s domicile 

viii. Unicorporated company domicile- registered, principal place of business 

ix. § 1332- dist cts have juris when action is btwn:

1. cits of diff states (or foreign states) and

2. exceeds $75K in controversy

a. based on what is in complain, unless it appears to a legal certainty that the is really for less than the juris amt

3. Corp is cit of state of inc AND state or principal place of business (dual citizenship) (§1332 (c) (1))

b. Amount in controversy must be $75,000 or more

i. Must be at least $75,000.01 exclusive of interest and cost

ii. Look at it prospectively NOT at amt actually awarded (Mas v Perry)

iii. Ct can dismiss if

1. clear from face of complaint that amt claimed in bad faith

a. cts don’t like to do this, would have to do mini-trial to determine if juris proper

2. clear from facts arising later that amt not claimed in good faith

a. cts will then entertain new or renewed motion to dismiss

iv. Rule 20- Can’t add up all amts claimed by all diff pties, have to look at amt claimed by one pty for basis of juris

1. Clark
2. 1 π can’t aggregate claims against diff Δs

v. Rule 18- one person can aggregate all their claims to add up to $75K

vi. All parties in a class action must satisfy amt in controversy (Rule 23) (Zahn)

F. Federal Question 

a. Not waivable, can come up at any time during the process- source of the juris stems from the C

b. Claim has to be “arising under” federal law

i. Most cases that arise under fed law may be brought in state ct if the π prefers to do so- juris of the fed and state cts over most types of fed law cases is “concurrent” = cts of both systems can entertain these cases

1. Exception: Congress can provide by stat that the fed ct’s juris over a particular type of fed claim is exclusive (those fed claims must be brought in fed ct)

c. Factors

i. Π part of class intended for protection

ii. Legislative intent

iii. Consistent w/ underlying purp of legislative scheme to imply a remedy

iv. Traditionally delegated to state law

d. To determine:

i. Look at the “well-pleaded” complaint only, not to potential, asserted, or anticipated arguments or to the Δ’s response/ defenses (husband and wife sued railroad co and anticipated fed statute would be a defense- no SMJ, interpreting § 1331 Louisville and Nashville RR v Mottley)

1. to be well-pleaded

a. π complaint includes only those elements needed to establish π’s claim and no more

b. leaves out superfluous references to fed law

2. If π recovers less than $75K, ok as long as pleading could potentially be construed to allow the π to recover $75K or more

ii. §1331- fed question jurisdiction 

1. Sup Ct has broader juris than under §1331- Sup Ct can hear cases “arising under” fed law (Art III of C)- this is broader then §1331
a. Art III does not confer SMJ on the lower fed cts- Congress can give them as much or as little judicial power as it deems appropriate

b. § 1331 confers juris to lower fed cts- only applies if π’s claim requires proof of fed law, fed issue has to be necessary to π’s claim (more narrow than Art III)

2. Justice Holmes- “suit that arises under the law that creates the cause of action”
3. Congress will specifically provide for private right of action and remedy under federal law if they want disputes under that statute to be resolved in fed ct; mere presence of a fed question is not enough (Merrell Dow Pharmaceuticals Inc v Thompson)

a. Πs wanted to prove negligence (tort claim, state law) w/ federal standard

b. Federal stat did not create cause of action, then doesn’t pass “arising under”

G. Supplemental jurisdiction

a. Supplemental juris- where claims and pties can ride along (don’t worry too much about the labels)

b. Pendant claim juris- π sues Δ, has fed and state claim (π’s case includes claim arising under fed law and other claims under state law based on same set of circs)

i. State claims can “ride along” if they arise from “common nucleus” of fact Gibbs
1. Policy: JE

2. Not mandatory to bring state claim with fed claim

c. Ancillary juris- joining other parties to the suit, one their own the suit would not satisfy SMJ but do we let them in anyway?

i. Test: logically related 

d. Δ may make 3rd pty claim against non-diverse Δ​2 under Rule 14 Kroger
i. Π cannot bring claims against Δ2 because they could just be waiting until Δ2 impleaded and then bring claims against them- this would allow the π to lie in the weeds and do something they could not otherwise do b/c would destroy diversity Aldinger
ii. Δ2 can make claims against π, but π can’t make claims against Δ2

e. §1367- purpose was to overrule Finley (π can’t go to fed ct to assert fed claim against one Δ and then a state claim against a non-diverse Δ, needs to split up suit)

i. (a): “in any civil action of which the dist cts have orig juris, the dis ct shall have supp juris over all other claims that are so related to the claims part of orig juris that they form part of the same case or controversy”

1. Original juris can apply to just one of the πs- mom and dad can ride along with pinky daughter Rosario Ortego v Star Kist Foods
2. π can bring state claim against non-diverse Δ, pull into case where has fed question claim against Δ1, issue arising out of same case/ controversy

ii. (b): applies only to diversity cases (not fed question cases)- no supp juris over claims by πs against persons made pties under Rule 14, 19, 20, or 24- also no supp juris over πs joined under Rule 19 or 24

1. For 14, 19, 20, and 24 still need diversity

2. If π has claim against Δ1 based on diversity, can’t bring state claim against Δ2 along b/c Δ2 is joined under Rule 20 (can join 2 diff Δs)- π has to litigate against Δ2 in state ct or bring whole case to state ct (if Δ1 has min contacts)

3. If πs joined under rule 20 can still bring claim in fed ct

iii. Eliminated rule from Zahn- not every π in class action has to satisfy the amt in controversy

f. Policy: JE

H. Removal

a. Reasons π wants to be in state ct

i. Fed cts bogged down w/ criminal cases

ii. State cts cheaper

iii. Local jury

iv. State ct judges elected, fed ct judges appointed

b. §1441- Actions removable generally- any civil action brought in a state ct of which fed ct could have orig juris, may be removed by the Δ to the dist ct of the US for the dist embracing the place where such an action is pending

i. (a)- Δ can remove if fed question or diversity

ii. (b)- can remove only if none of Δs is a citizen of state in which action is brought (to keep in state ct file in Δ’s state)

1. can purposefully wreck removal

2. Policy: no need to be protected from local prejudice

c. §1446- need to file motion for removal within 30 days w/ fed ct (30 days after Δ received through service or otherwise a copy of initial pleading)

i. Sup Ct took narrow view of this- need to be formally served with summons before clock starts running, no faxes

ii. (b)- as soon as find out case is removable, can remove to fed ct

1. 4th Cir unwilling to look at the subjective ken of the Δ

iii. (d)- after filing notice of removal, shall give notice of removal to all adverse pties and shall file a copy of notice w/ state ct clerk, state ct will proceed no further unless and until the case is remanded

iv. Sup Ct said that if a nondiverse Δ was fraudulently joined and there is no possibility of success against it, then the case is removable despite the presence of the nondiverse Δ

d. §1447- procedure after removal

i. π can ask for remand to state ct

ii. Sup Ct said need to look at initial complaint, π can’t amend complaint to get out fed ct, just look at initial complaint

iii. (c)- can remand within 30 days after notice of defective removal

iv. (d)- when a fed ct remands the case to state ct, that decision is nonreviewable on appeal except when it is remanded under 1443 (civil rights cases)

v. (e)- if π realizes after removal that has a claim against a nondiverse pty, the ct can allow π to join that pty and send back to state ct OR fed ct can not allow joinder and π would have to file state claim against Δ

e. Cts will consider equitable exceptions to the absolute lang of the stat, if you are so changing the character of your claim that it is essentially a new claim, Δs can many time remove to fed ct (resetting the time clock when amend $75K claim to $750K claim)

III. Choice of law
A. What is law?

a. Codified set of rules, same/ similar results across similar situations

B. Where does law come from?

a. Legis, sovereign, people/ society, “natural” law (“right” answer which flows form reason)

C. Swift v Tyson (1842)- Justice Story- pties are in ct due to diversity, issue is centered on what can be used for consideration

a. RDA- “The laws of several states… shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the courts of the US”

b. Natural law view- it is the task of every judge to look at all available evidence to ascertain the ideal “right” rule on any c/l question (state cts are just finding the law not making it, so their decisions give evid as to what the law is)

c. “laws of several states” do NOT include the state common law, only includes statutes and certain established local usages of the state, not judicial decisions

D. Black and White Taxi v Brown and Yellow Taxi- Brown and Yellow moves corp to Tennessee- Fed ct says monopoly K is enforceable even though would have gone opposite way in state ct

E. Erie RR Co v Tompkins (1938)- Tompkins injured by freight train, case in fed ct based on diversity- if apply Penn law, Tompkins is a trespasser, if apply fed law Tompkins wins

a. Reverses Swift- shouldn’t allow fed cts to ignore c/l of states to pursue their own view
b. Ct based decision on C grounds- fed cts are overstepping their C authority, nothing in C allows fed cts to make up laws of Ks and torts (Significant step)

c. RDA requires fed cts to apply state law (and c/l) in diversity cases

d. Twin aims: stop forum shopping and apply equitable administration of the laws

F. York (1945)- complicated commercial transaction, suit in equity- if apply state law, SOL had run, fed rule would be the doctrine of laches (whether pty has sat on claim for too long, look at reas time instead of specific SOL)- Justice Frankfurter

a. State rule should apply here b/c Erie teaches us that a litigant shouldn’t be able to choose fed ct and choose a diff outcome b/c not in state ct

b. Fed cts should have some ability to make procedural rules to run the fed ct system, more efficient to have 1 system for fed cts than 50 diff ones

c. Ct bases decision on policy of Erie, no C grounds

d. Outcome determinative approach- look to see if choosing diff law would lead to diff result, use state law if litigant just trying to get out of bad outcome

G. Byrd (1958)- π injured in S Carolina, unclear if π considered an employee- if apply state law judge decides if an employee, if apply fed law jury decides if an employee

a. Ct balanced the fed interest against the state interest- fed int in having a jury (7th Am implicated) find whether he is an employee is greater than the state int in having a judge decide (state int here not made clear, seems to just be procedural not substantive int)

b. Fed int- this comes close to implicating the 7th Am, this is a v imp thing in the fed realm, this is a policy reason, diff from happenstance reason behind the state’s int here

c. Even if call something procedure it can have a substantive effect on the outcome

H. Hanna (1965)- π (OH) filed in dist ct in MA, π served process with wife of the executor (Δ) consistent with FRCP Rule 4 right up to SOL- MA law said you have to hand it to person being served

a. CJ Warren opinion

b. Δ arg: York says that state law applies b/c it determines the outcome, this arg does not win the ct over b/c:

i. 1) the outcome determinative test should be viewed in light of (rejects strict outcome test) the “twin aims” of Erie
1. Forum shopping

a. Unlikely people will switch company inc b/c of diff mode of service of process

2. Equitable administration of laws

a. Service of process does not have much to do with the equitable admin of the laws

ii. 2) look at Fed power
1. C- Congress has the power to enact the REA and give the SUP Ct that power (to make the FRCP)

2. REA- Sup Ct can make the rules BUT: rules can’t change “substantive rights” (“such rules shall not abridge, enlarge, or modify any substantive right and shall preserve the right of trial by jury”)

a. Here rule is not changing the pties’ substantive rights

I. Areas where Erie issues arise

a. Conflict btwn Fed C and state law

i. C would trump the state law

b. Fed statute conflicts w/ state law

i. The fed statute must be directly on point, must be valid exercise of Congress’ C power (from Hanna- to be valid exercise needs to be “rationally capable” of being classified as “procedural”)

ii. Stewart Org v Ricoh- K dispute, forum selection clause for forum to be in NY, suit filed in AL, Al law looked unfavorably on forum selection clauses- ct said fed statute allowing transfer of venue applies here

iii. No need to look at the REA here b/c the REA really just has to do with the FRCP not with statutes

c. Conflicts btwn a Federal Rule and State Law

i. Same issue as in Hanna
ii. There is high likelihood that FRCP will win but need to think about two parts of REA:

1. Is this a rule of practice or procedure?

a. Congress has the C power under Art I to authorize the Sup Ct to adopt a Fed Rule, Rule is ok as long as it is “rationally capable of being classified as procedural”

2. Does this rule “abridge, enlarge, or modify any substantive right”?

a. If it does, it would fail REA test and Sup Ct doesn’t have authority to enact

b. Sibbach (1941)- Δ makes motion under Rule 35 to require π to be subjected to a physical exam by a ct appointed doctor, π argued that being subjected to that exam was a substantive right thus Rule 35 shouldn’t be applied- Ct said the rule was essentially procedural, broad view of what constitutes procedure
i. “the test of the REA must be whether a rule really regulates procedure, the judicial process for enforcing rights and duties recognized by substantive law and for justly administering remedy and redress for disregard or infraction of them”

c. Burlington Northern RR Co v Woods (1987)- when fed ct of App affirms judg adds 10% to judg amt according to AL law, this law conflicts with Rule 38- Ct says Rule 38 does not abridge, enlarge or modify a substantive right b/c it only affects the “process of enforcing litigants’ rights, not the rights themselves” (another broad view of what constitutes procedure)

d. Walker v Amco Steel Corp (1980)- π’s lawyer doesn’t serve complaint until after SOL has run, has already filed but not served- under state law action commenced when served, FRCP suggests action commenced upon filing- Ct says no clear conflict btwn FRCP and state law b/c Rule 3 has to do with the running of the clock not when action commences, apply state law b/c no clear conflict

d. Conflict btwn fed practice and state law

i. Ct should choose the state rule if the diff btwn it and the fed practice could prove to be outcome determinative (forum shopping/ ineq admin of laws)

ii. Hanna Part 1 test- Is a pty likely to choose one ct or another? Or is this likely to lead to inequitable administration of the laws?

1. Chambers v Nasco (1991)- Δ acted in BF during the case, judge enters attny’s fee award for all the fees in the case ($1 mill), not a fed rule, just a fed practice- Ct says this will not lead to forum shopping or lead to inequitable administration of the laws, people should not act in BF

J. Gasperini (1996)

a. Δ lost π’s slides of photos taken in South America, jury gives π $450K in comp dmgs, Δ moved for a new trial under Rule 59 (judge denied)- Ct of App applied NY law for reviewing jury verdicts, tougher std

b. Sup Ct (Ginsburg) says:

i. There is a category #4 conflict here

ii. Under Hanna Part 1, state law wins b/c would be inequitable based on substantive diffs in the stds, would cause forum shopping

iii. Ct concerned about who is reviewing and on what std b/c ct of app only sees cold record, and 7th Am shows reluctance to review jury awards, splits the baby:

1. Dist ct judge should apply the state std and review the jury award

2. If the award goes up on appeal, the Ct of App should apply the “abuse of discretion” std (fed practice), not the state std
c. Dissent (Scalia) there is a conflict btwn state law and FRCP, Rule 59 says to use fed std when reviewing jury verdicts, should apply here, doesn’t change pty’s substantive rights

K. Some states have specific statutes allowing fed cts to certify a question the state appellate cts, fed ct would them stay the case until the certification process has run

a. If no certification process in state, fed ct should rule in manner that anticipates its best guesstimate of what the state Sup Ct would do

IV. Appeals

A. In fed system do you have a right to an appeal?

a. There is no C right to an appeal

i. Sup Ct has declined to find a right to appeal in DP under 5th and 14th Am

b. Appeal derives from statute or ct rule

B. Benefits of appeals:

a. Dist ct judge makes difficult rulings quickly knowing she has back up if makes a mistake

b. Preserves uniformity

c. Check on lwr ct’s power/ authority

d. Message to litigants that there is some fairness in the system, not just being run at the whim of an individual

e. Review of cold records- can ensure objectivity

C. Downsides to appeals:

a. Expensive, time consuming

b. Can create uncertainty

c. Is justice delayed, justice denied?

D. Techniques to speed process of appeals:

a. Mediation programs (9th Cir has this- staff attnys pick out cases that are appropriate for this, try to settle or narrow the issues, or settle on one issue)

b. Judges can unilaterally rule that some cases not appropriate for oral arg (just give an opinion)

c. Unpublished opinions- do this for unimportant cases, short, w/ little analysis

i. Sup Ct may rule soon that everyone can cite unpub opinions (can’t in the 9th Cir)

E. 28 USC § 1291- The cts of appeals shall have juris of appeals from all final decisions of the dist cts of the US

a. this has been construed to be right of appeal for everyone

b. some exceptions (§1292)

i. TROs (not appealable)

ii. interlocutory orders by dist ct granting/ continuing/ modifying/ refusing/ dissolving injunctions, or refusing to dissolve/ modify injunctions, except where a direct review may be had in the Sup Ct (can appeal these even though not final)

c. § 1292 (b)- when clear that whoever is going to bear the burden loses and appellate cases seem to be going in diff directions, ct of app can decide to reach out and allow that interlocutory (not intended to be final) appeal

F. What is Final?

a. Final = ends litigation on the merits and only thing left for ct to do is excute the judgment

b. Even when issues have not be decided on the merits, when ct of app remanded to state ct, this was final b/c it put litigants out of ct (fed ct that is), so they could appeal- Quackenbush v Allstate Ins Co
c. Sup Ct in Gillespie adopted a practical rather than a technical construction of finality (Civ Pro = twilight zone)

i. This is an interpretation of the finality statute b/c cts can’t make exceptions to finality but they can interpret

d. Coopers and Lybrand- if lead π in class action gets knocked out of a class, that in essence de-certified the class but doesn’t resolve all of the claims, has huge impact on litigation as practical matter- Ct says invitation to argue whether it is practically final opens up cts to all kinds of litigation so no appeal

i. Not clear if Gillespie has any value after this case

ii. After this case, Congress authorized the Sup Ct to create exceptions to the finality doctrine by amending the FRCP
1. Sup Ct has amended Rule 23 to allow for appeal of decision to de-certify a class

e. Choen v Beneficial Industrial Loan Corp-I: can you appeal the bonding decision even though the ct had yet to finally resolve the bonding issues- Ct says can appeal b/c bonding issue is imp legal issue

G. How to appeal

a. If you lose in fed dist ct and you want to appeal, need to file notice of appeal w/in 30 days of final order except if US gov is a pty then have 60 days- need to file with the district ct
H. What will ct of appeals review

a. Ct of appeals do not typically look at factual isses if they do, they look at “clearly erroneous” standard (Rule 52)

b. Ct of appeals give lwr cts substantial degree of deference to factual issues

c. Ct has to have a definite and firm conviction that there has been a mistake (totality of the evidence)
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