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I. CivPro Overview

a. Basics

i. Each pty has a right to be prep’d & given notice

ii. Goals of our system:

1. ensure someone who has been wronged has a venue to seek a remedy

2. ensure that each pty can present their side of the case

3. balance each pty’s rights

iii. Most impt. components:

1. adversarial

2. right of appeal

3. consistency

b. Timing

i. Nothing wrong w/ waiting until trial starts to settle – can eval. case on an ongoing basis

c. Reviewing rules – consider:

i. title

ii. to whom does it apply (Π, ∆, both, court)

iii. What does it prohibit, allow or req?
iv. What’s the consequence of not complying? Start over, ask if can refuel, dismissal, etc.

v. What timing matters?

d. Use ‘because’…

e. Due process – would violate DP to enforce invalid J

II. 7th Amendment: Right to Jury Trial

a. Purpose of jury: resolve issues of fact, damages
b. Purpose of judge: resolve issues of law, instruct jury on matters of law
c. See R42(b)
d. 2 prong test:

i. Consider type of claim: law or equity in 1791 in England?
ii. Consider type of remedy: law or equity in 1791 in England?
1. compensate or punish w/ $ damages ($ to compensate for harm) → LAW (jury)
2. relief when $ damages won’t suffice (injunction, specific performance, reformation, rescission) → EQUITY (court)
e. If hybrid (e.g., damages for past wrong, plus injunction for future wrong): 
i. OLD RULE (pre-1959): Look at overall tenor of case – what do you REALLY want – to stop, or to get reimbursed?

ii. NEW RULE (Beacon Theaters; Dairy Queen): 

1. Determine jury right issue-by-issue

2. If an issue of fact underlies both law and equity, you get a jury

3. Try legal issues first to jury.
f. Administrative hearings don’t req jury but administrative agency as a pty can = jury

g. Right can be granted by statute. 

h. Congress can expand right. If congress is silent:

i. review to see what remedy is available, what did they intend

ii. SC tends to find right to jury trial

III. Summary Judgment (R56)

a. Circumstances: evidence shows that:

i. No genuine issue of mat’l fact AND

ii. MP is entitled to J as a matter of law on the undisputed facts. 

iii. (Used when NMP has so little ev that no reas. jury could find for NMP.)

iv. Timing: before trial, usually after discovery has begun.

v. Π, 20 days from commencement, or after receive SJ motion from other side.

vi. ∆, anytime. 

b. Policy: allow early res’ln of cases, when Π meets min. burden to plead elements of a claim but can’t prove one or more of the elements. 

c. What’s looked at: affidavits (sworn), depositions (under oath), interrogatories (under oath). Generally NOT pleadings (not under oath, so can’t be evidence), but may be relevant for admissions.

d. Analysis:

i. Which pty is moving for SJ?

1. If Π:

a) timing issue & proof/persuasion, 

b) jury MUST find for Π - ‘net’ is higher

c) only Adickes standard applies

2. If ∆:

a) doesn’t have to persuade at trial

b) jury COULD find for them

c) apply all theories

ii. Do we have a pure Q of law?

1. Has MP established that there is no dispute about facts? Is there good ev, or a way to show that Π has no good ev?

2. Don’t ask if Π can shift it back until you show ∆ can get it over the net

e. Court draws all reas. inferences on behalf of NMP – but must make a threshold determ. about whether inferences are reas.

f. If a credibility issue, let the jury decide – believe the NMP for SJ purposes

i. interested pty = less credible than disinterested witness

g. Burden on NMP – show that he has legally competent ev upon which a jury could find in his favor. 

1. Trial Burden – consider which pty has burden of proof/persuasion at trial (helps jury decide, tie-breaker burden). SJ rarely granted for pty with burden at trial.

2. Π for all prima facie elements

3. ∆ for all affirmative defenses

4. Have to show that jury MUST find for you

ii. SJ burden – Burden of production – movant has to show enough is favorable on his side that the jury COULD find for you that it moves ‘over the net’ to the other side.

h. Standards

i. Traditional/Adickes: must find for MP
1. Judge as gatekeeper – jury shouldn’t get stuff that shouldn’t get past the gate

2. Movant has to ‘foreclose all possibility’ that it wasn’t liable for the claim

3. No reas. juror could find for NMP
4. Louis (similar to Celotex): could find for MP
5. Establish absence of Π’s ev or pointing/showing court that Π doesn’t have enough ev
a) Can ∆ show that Π has nothing to throw back? 
6. Don’t need lots of depos, affidavits – can point at pleadings, Π’s ev
7. Can Π’s ev be reduced to sth admissible by time of trial?
ii. Currie (p. 434)

1. Least burden on MP – but NMP has to put on mini-trial to prove they are entitled to go to trial.
2. File a motion, not much else – MP has no burden at trial, so shouldn’t have SJ burden either

i. May be supported by docs that aren’t admissible if they demonstrate pty has access to ev that is admissible

i. allegations in pleadings are assertions (not admissible ev) so can’t be used to support an SJ motion
IV. Preclusion

a. (Ties to FRCP via R13(a) – compulsory c/c; (R8(c), affirm. defenses
b. Res judicata – claim preclusion (sledgehammer)
i. ( When see 2nd lawsuit w/ same parties, think about preclusion 
ii. Purpose: Attempts to find a workable sol’n for determining when a 2nd lawsuit is unacceptably duplicative of prior one. Further claims or defenses, theories, recoveries, if arising out of same t/o, are barred.
iii. Policy: final = final. To allow otherwise would cause uncertainty & confusion & undermine the conclusive character of Js.

iv. 4 elements:

1. Case 1 & 2 = same claim (& defenses & compulsory c/c)

2. Case 1 & 2 = same parties (inc. privity, doesn’t have to be ALL the original parties)

3. Case 1 = Final J on the merits (ordinarily means its gone to trial – could be dismissed under 12(6)(6) if no amend.or w/ prejudice)

v. Does not bar permissive c/c, x/c or 3P claims except:

1. Permissive c/c barred if would undo or contradict results in 1st suit by “logical inconsistency” exception

vi. Can be Π → ∆ then ∆ → Π & still precluded if same t/o (compulsory c/c should have been raised in Case 1)
vii. Consider: does addition of facts matter? (could they have been discovered in the 1st case) (Manego v. Orleans Board of Trade)
viii. Doesn’t apply to new parties

c. Collateral Estoppel – issue preclusion (scalpel)
i. Not about oppty to litigate, not about identical claims

ii. Cuts out issues that were litigated in Case 1, if 
1. that issue was actually contested in Case 1 AND 
2. was important (essential to J in Case 1) AND 
3. was decided
iii. Mutuality doesn’t apply any more – ok if only one side can use CE against the other side
iv. Can only be used against someone who has had their day in court (due process) – was either a pty in Case 1 or in privity with pty in Case 1
1. Privity test: 

a) binding legal association, controlling interest, succession in interest (heirs, etc.), non-participant adequately represented (virtual representation – e.g., player behind the scenes, controlling the suit)

b) same lawyer ≠ privity

c) even if Π1 & Π2 involved heavily, still ≠ control
v. Policy: judicial efficiency, consistency. benefits parties, court, society to have finality

	Suit 1
	A v. B (win)
	A (win) v. B
	A v. B (win)

	Suit 2
	A v. C
	C v. B
	C v. B

	
	Non-mutual Defensive CE
	Non-mutual Offensive CE*
	No CE

	How used:
	C uses Suit 1 result against A
	C uses Suit 1 result against B
	B can't use B's win against C

	Case source
	(Bernhard)
	(Parklane)
	(Freeman)


1. Fairness consideration – harder to use against someone who didn’t have incentive to fully defend the first time. *Offensive non-mutual CE could be unfair if (Parklane):
2. ∆ in first action was sued for small or nominal damages (so didn’t vigorously defend)

3. Inconsistent w/ one or more previous J

4. Π adopted a “wait & see” approach – consider how hard would it have been for them to join Case 1?

5. Case 2 affords ∆ procedural oppty’s not available in Case 1 (e.g., small claims court w/ no discovery vs. regular court)
6. Other reasons where it is unfair to ∆
V. Pleadings
a. Π: Starting the Suit: Filing complaint
i. Purpose of pleadings:
1. notice to ∆, allows ∆ to respond
2. outline for court to guide dev. of the case
3. used to determine merits, if no right of relief shown
ii. 3 elements for a pleading to be sufficient:

1. Id of the parties (“caption”)

2. c/a

3. Request for specific relief (“prayer”)

4. Establish jdx
iii. R7: “Pleadings Allowed; Form of Motions”
1. R7(a): Types of pleadings:
a) Complaint: Once filed, counts as date for SoL issues

b) Ans: 

i) denials, affirmative defenses (yes, but..)

ii) pleadings can end here if no c/c
c) Reply:

i) Req’d if there is a c/c, but not for resp. to aff. defenses
ii) doesn’t have to relate at all to the ¢
d) Ans to Cross-claim (x/c): 

i) If 2 ∆’s, ∆1 → ∆2

ii) Has to be related to Π’s c/a
iii) ∆2 sends ∆1 an Ans on this issue

e) Third pty Complaint & Ans: ∆1 brings ∆2 into suit (“impleads”)

2. R7(b): MOTIONS & OTHER PAPERS

a) Applies to both parties

b) Says motions should be in writing (unless during the trial)

c) Motioner has to give basis for request

d) Has a due process function

iv. R8: “General Rules of Pleading”
1. R8(a): Policy – liberality, not technicality
i) Pleading should be short & plain statement of the jdx (R8(a)(1)) & claim (R8(a)(2))
ii) give ∆ fair notice of what Π’s claim is & the grounds upon which it rests – Conley v. Gibson (1957)
iii) give implicit contention about substantive law, & a factual basis for each element

b) Removes exact pleading req’s. Legal theory not req’d. Prima facie case need not be recited.
2. R8(e): CONSISTENCY

a) Multiple allegations are permitted alternatively or hypothetically – if you don’t know which is true (if you know, can only plead the one you know is factual)
b) Can contain inconsistent claims, but not inconsistent facts (McCormick v. Kopman – drunk driver case – Π sued other driver & bar)

3. R8(f): pleadings have to be construed to “do substantial justice” – link to R9, consider if claim type req’s more than basic notice pleading (Cash Energy v. Weiner)
4. (See ∆ section below for more on R8
v. R9: R9(b) – if alleging fraud or mistake, pleading req’s are higher. 
1. Have to plead “with particularity” – for everything else, can be averred “generally”. 
2. Consider risk to reputation of ∆
vi. R10: “Form of Pleadings” – rules for numbering, captions, etc.
vii. R12: (See ∆’s options below

viii. R13: (See Joinder.

ix. R15: (see “Amendments” below (after ∆’s options_
b. ∆’s options once served w/ a complaint

i. R8: “General Rules for Pleading” ((also see Π section above)
1. Denials, specific denials, general denials, admissions, insufficient knowledge (have to update when you find out, if true – counts as a denial until/unless corrected)

2. R8(b): DEFENSES; FORM OF DENIALS

a) Have to respond to each claim. Admit, deny, or lack of knowledge.

b) Req’s honesty in denial. If made in bad faith, can be treated as an admission (David v. Crompton)

c) Applies to both parties in any type of pleading (Ans, ¢, c/c, etc,)

d) Governed by R11(b)(4): denials have to be warranted on ev or lack of into/belief

3. R8(c): AFFIRMATIVE DEFENSES.

a) “Yes, but…” “No liability b/c of…” [additional facts as to why Π can’t win]

b) Raise or waive – can’t use at trial if not in pleading
c) Can include alternative reason
d) No reply allowed – deemed denied by Π per (R8(d)
4. R8(d): EFFECT OF FAILURE TO DENY

a) If not denied, deemed admitted (unless no responsive pleading is req’d, e.g., something asserted in an answer, affirmative defense, then = denied/avoided)
b) Damages are never admitted
ii. R11: Signing/Sanctions: Applies to all pleadings, motions, everything filed w/ the court & served on the other pty.

1. R11(a): Everything has to be signed by atty or client if pro se. Risk of noncompliance is that the item will be stricken. 

2. R11(b): REPRESENTATIONS TO COURT

a) Everything presented to the court has to have a factual basis founded on reas. inquiry.

b) Risk of noncompliance = sanctions.

c) Laws & facts must be researched. Have ev or establish you have a good likelihood that you will be able to find some.

d) Can rely on client’s word if justified (e.g., long-standing relationship). But, if have reason to know that story should be investigated, then it should be

e) Components of rule:

i) R11(b)(1): filing can’t be presented for frivolous reasons / improper purpose
ii) R11(b)(2): Know what you’re asking for & that it is sth you can ask for 

1) Sanctions if not warranted by existing law and not a nonfrivolous argument for modification of existing law

2) No sanctions against client for these type of claims
iii) R11(b)(3): applies to Π – allegations must be provable.

iv) R11(b)(4): applies to ∆ – denials must be warranted.

3. R11(c): SANCTIONS

a) Discretionary – purpose is deterrence, not compensation

b) Can be initiated via motion (R11(c)(1)(a))

i) served to other pty first, so the pty has 21 days to withdraw or correct the problem (safe harbor)
1) Policy: reduce hearings, save attorney time

ii) after that, have to explain to court why reas. (objective standard) 

1) would reas. atty have asked client for more info? 

2) Investigated more?

c) Court can order directly against a pty (R11(c)(1)(b)). Can order to take classes, do community service, etc. Can be imposed against entire law firm.

iii. R12: Defenses, Motions to Dismiss
1. R12(b): HOW PRESENTED

a) Pre-Ans motions: ∆ can avoid answering ¢ if have certain preliminary objections to the suit

i) Must be made before pleading (if further pleading permitted)

ii) Is an alternative to Ans (optional – can raise the defenses in the Ans)
iii) If granted, never have to Ans
1) Keeps ∆ from having to admit damaging allegations

2) Avoids having to undertake substantial factual investigation

iv) Purpose – short-circuit process if ∆ has valid defense, evident from the outset

b) Defenses that can be made by motion (or answer if no motion filed):

i) R12(b)(1) – lack of subject matter jdx [most favored]
ii) R12(b)(2) – lack of personal jdx [disfavored]
iii) R12(b)(3) – improper venue [disfavored]
iv) R12(b)(4) – insufficiency of process [disfavored]
v) R12(b)(5) – insufficiency of service of process [disfavored]
vi) R12(b)(6) – failure to state a claim [favored] – (see below
vii) R12(b)(7) – failure to join a pty under (R19 [favored]
c) R12(b)(6): failure to state a claim (aka ‘demurrer’)
i) Court assumes all factual allegations of NMP are true (not legal allegations) [for any 12(b) motion]
ii) Court does NOT look at ev – only looks at face of the ¢
1) if Π proved ALL of this, would Π win a J? Does the law recognize this as a claim?

2) Does Π have a sloppy pleading, didn’t actually state claim properly? Didn’t plead all the elements?

iii) Brought up v. early – applies to pre-Ans motions only

iv) Used when a pty wants the court to dismiss a claim b/c the other pty failed to state a claim for which there is a legal remedy

v) NMP (if loses) usually given oppty to amend ¢ (dismiss w/o prejudice)

vi) ¢ should not be dismissed unless it’s “beyond a doubt that Π can prove no set of facts in support of his claim which would entitle him to relief.” (Conley v. Gibson)
2. R12(c): MOTION FOR J ON THE PLEADINGS

a) w/o considering matters outside the pleadings, MP is entitled to J.

b) treated as SJ (R56) if discovery has begun.

c) Done after pleadings are close, but not so late as to delay trial.

3. R12(e): MOTION FOR A MORE DEFINITE STATEMENT

a) If pleading that a pty has to respond to is too vague or ambiguous, pty can make this motion before responding

b) If granted, other pty has 10 days to fix the pleading, or it may be stricken
c) R12(g): CONSOLIDATION OF DEFENSES IN MOTION

d) If facts not in compliance, then ∆ can raise disfavored defenses later – in another pre-Ans motion – e.g., learns it’s a patent claim in an amended ¢
e) But, if ∆ doesn’t raise a disfavored defense in its first motion, D can’t raise it in a later motion

4. R12(h): WAVIER OR PRESERVATION OF CERTAIN DEFENSES  [(see R12(g) also]
a) R12(h)(1) – disfavored defenses [R12(b)(2)-(5)]
i) lack of personal jdx, improper venue, insufficiency of process, insufficiency of service of process

ii) Have to be either in motion or pleading – if not, lose the right to claim it
iii) Ok if in R15(a) amended pleading made as a matter of course – not one court has to give perm. for
iv) Policy: ∆ will know whether or not these are an issue right away, so should raise them right away

b) R12(h)(2) – favored defenses [R12(b)(2)(6)-(7)]
i) failure to state a claim, failure to join a pty under R19

ii) can be made in any pleading, amended pleading, R12(c) motion, or at trial

iii) Policy: may not know until later, so raise it when you know

c) R12(h)(3) – most favored defense [R12(b)(1)]
i) lack of subject matter jdx 
ii) can be raised at any time, even appeal
iv. R13: Counterclaims – permissive or compulsory; x/c (never compulsory): (see Joinder.

v. R55: “Default” – ∆ dos nothing in when it receives ¢.

1. R55(a): ENTRY

a) Π has 120 days to serve ¢ (R4(m))

b) ∆ has certain amount of days to Ans (20 days after served (R12(a)(1)(A) or 60 days if service waived (R12(a)(1)(B))

c) If ∆ doesn’t respond in time, clerk enters default.

2. R55(b): JUDGMENT

a) R55(b) (1) J be entered by clerk on Π’s request if damages amount is certain

b) R55(b) (2) In all other cases, Π applies to court for J of default. Court can conduct hearings regarding amount of damages.

3. R55(c): SETTING ASIDE DEFAULT

a) Entry can be set aside for good cause (Shepard Claims Service v. William Darrah & Assoc.). 3 factors:

i) No prejudice against Π (prep. disadvantaged – e.g., ev destroyed, witness dead, etc.)

ii) ∆ has meritorious defense (can’t be spurious, etc. – ∆ should have right to raise despite atty’s behavior)

iii) No culpable conduct by ∆ (more than negligence – can be client or atty – showing disrespect for the process?)

b) If J of default (not just entry), have to go by R60(b) rules (harder to do).

c. R15: Amendments & Relation Back
i. R15(a): Amendments – changes to old events before ¢ filed – e.g., new defenses or c/a
1. As a matter of course (as of right):
a) Π can amend 1x before Ans is served [a motion ≠ Ans]
b) ∆ can amend w/in 20 days of filing Ans 
i) BUT if Ans includes c/c, then have to amend before responsive pleading served
ii) can use for 12(b) defenses if no motion and forgot in 1st Ans
2. After that, have to ask court, but leave to amend should be freely given. Consider: 
a) injustice to other pty? Prejudice? e.g., ev lost, witness unavailable, makes significant change late in case. 
b) Time from original incident, time from filing.
c) (Make sure amendment is ‘warranted on the evidence’ per R11(b)(4)
ii. R15(c): Relation Back.
1. Used when SoL has run out – for new claims AND/or new parties
2. Main concern is did new ∆ have notice?
3. Π can bring in other parties (or change name of parties) if: (Swartz v. Gold Dust Casino)
a) Same conduct, t/o as original pleading
b) Pty to be added “received notice” w/i 120 days of filing – not necessarily req’d to be served or other formal notice
c) Known or should have known was improper pty
4. Use of “placeholder” parties is disfavored
5. Issues re: “repose” – SoL out, pty things its free & clear of liability
iii. R15(d): Supplemental Pleadings – new events since filing of 1st ¢, e.g., ongoing trespass, new injuries. Court permission req’d
iv. Trial judge can call witnesses, but must be balanced 
VI. Joinder
a. R17: “Parties Plaintiff & Defendant; Capacity”
i. Pty must have real interest in outcome. Can be used by ∆ later – can say real Π already sued me if someone else threatens claim. 
ii. Connected to standing.
b. R20: “Permissive Joinder of Parties” (used by Π)
i. A vs. B → A1, A2, A3 vs. B1, B2, B3

ii. R20(a) – initial joinder of parties by Π [(for joinder by Δ see R14]

iii. There has to be a relationship between all Π’s & all ∆’s 
iv. Permissive, not mandatory – Decision left to Π(s)
1. Policy: May depend on jdx issues, timing (one may want to try settle, one may want to go straight to trial), venue preferences, who will represent each, trial strategies, who should be another Π & who will be Δs

2. (May have compulsory joinder in limited circumstances per R19.

v. Authorizes Π to sue together if:
1. Assert claims arising out of same t/o (or series of t/o – Kedra)

2. Claims involve a common Q of law or fact (e.g., whether Δ was negligent) [common to all Π]
3. Note:

a) Does not have to be on same theory – e.g., negligence for Π1, breach of K for Π2
b) Each Π does not have to be seeking the same damages – can sue for compensation for different injuries. Any one Π ‘need not be interested in obtaining… all the relief demanded’
vi. Authorizes Π to sue multiple Δs if same criteria for multiple Πs:
1. Assert claims arising out of same t/o (or series)

2. Claims involve a common Q of law or fact.

3. Can sue 2 Δ if unsure which is liable if have a legitimate claim against each – seeking relief ‘in the alternative’, or partial liability – jointly, severally
vii. Policy: efficiency & consistency – same issues to litigate, avoids possibility of inconsistent J. Save time for parties, witnesses, court.
viii. R20(b) – separate trial can be ordered by court to prevent delay or prejudice
c. R19: Compulsory joinder / nec. pty joinder (usually requested by ∆)
i. (Related to R12(b)(7); R12(c).
ii. Joint tortfeasor is never a nec. pty – use R14 to implead them.
iii. A pty is missing from the suit - need to determine if they're nec. & if they can be joined. 
iv. Used if ∆ doesn’t have a direct claim against pty to be joined – wants a new pty in opposition to Π (∆ can make R12 pre-Ans motion regarding this)
v. Why not R20? “A” may want to avoid multi pty litigation.
vi. A v. B, then B req’s C to be brought into lawsuit. 

1. Sometimes can’t join C b/c of jdx problems, so court tells A it has to dismiss case.
2. Courts try to fashion some relief, even if incomplete.

vii. Systematic analysis req’d. Two steps (necessary? If so, indispensable?):

1. R19(a): Is someone (C) missing who’s nec.? [meet ANY of 3 tests:]
a) R19(a)(1): w/o C, court can’t give complete relief (e.g., will there be follow-on litigation); OR
b) R19(a)(2)(i): C’s interests will be hurt by the case if not joined (e.g., will C’s stock be cancelled?) [consider preclusion issues – privity?]; OR 
c) R19(a)(2)(ii): A or B (usually ∆) will be subject to multiple or inconsistent oblig. if C not joined (e.g., B has to issue stock to A and C). current ∆ could always implead other pty!
2. R19(b): Court says if C is nec., then A has to join C. If A can’t join C, court has to determine how nec. C is. If C is nec. & they can’t be joined, can the case go forward w/ C?

a) How are A, B & C’s interests affected if C is not a pty
b) Can the court take measures to avoid or lessen prejudice?
c) Will A have an adequate remedy if case is dismissed?

d) If factors show C is indispensable, have to dismiss. Otherwise, proceed w/o C.
d. R14: “Third Party Practice” – impleader – aka “derivative liability”

i. (think bank sues Prof for child’s tuition)
ii. A v B ( C

1. B brings C into lawsuit – if B is liable to A, then C has to pay B.

2. B “impleads” C. B becomes a 3PΠ & C becomes a 3P∆.

3. All rules regarding Π & ∆ then apply to B & C, ¢, Ans, etc.

iii. ∆ says "if me, then this other pty is responsible" so bring other pty into suit so handled all at once. Same t/o.
iv. “C” can be joint tortfeasor, insurance, etc.

v. New pty is 3PΔ, and ∆ becomes 3PΠ.
vi. Can be for “all or part” of the claim
vii. Δ has to have a claim of liability against the impleaded pty, can’t just implead them b/c they are the ones who are really responsible for Π’s ¢ (ok if ‘also’ at fault, but not if ‘is at fault instead of me’ if no direct link of liability between 3PΠ & 3P∆. [NOT DISCUSSED IN CLASS?]
viii. 3PΠ can implead multiple 3P∆ claiming joint or alt. liability [NOT DISCUSSED IN CLASS?]
ix. 3P∆ can try to defeat original claim or Δ’s derivative claim – can assert defenses to both.
x. 3P∆ can make related claim against Π (6th sentence of R14). Is not a c/c, b/c Π & 3P∆ are not opposing parties.
xi. Treated as original suit – ¢, Ans, etc., that has to comply w/ R8-R11, served under R4, & respond under R12.
xii. Π & 3P∆ can assert claims against each other if same t/o. (sentence 6 and 7 in R14)
xiii. 3PΠ can add on R18(a) claims against 3P∆ once there is a proper R14 claim

xiv. Doesn’t affect diversity req if 3P∆ is from same state as Π
xv. Timing: Δ can implead 3P∆ w/i 10 days of Ans w/o court permission (usually – may be denied for certain reasons, E&E p 250) – DID PROF DISCUSS THIS?). After that, need court’s permission.

xvi. Policy: Why not just make the person a co-Δ? Π is master of the claim – Δ can’t dictate who Π can sue.
e. R24: “Intervention”
i. A vs. B, C wants into lawsuit but A & B don’t want them in suit. 

1. C thinks its interests are affected but not represented

2. Can intervene as Π or ∆

3. Happens a lot w/ natural resources litigation – e.g., US v. polluter, w/ C as downstream landowner.

ii. R24(a): INTERVENTION OF RIGHT

1. R24(a)(1) allows intervention if provided for by statute
2. R24(a)(2) - three part test - all have to be met (similar to R19 nec. pty analysis – if they are R19(a)(2)(1) nec. pty, then can intervene)
a) C has interest in outcome. 
i) Per NRDC, 'direct' interest not req’d, so long as would be impaired by outcome (see part 2). If interest is limited to a general interest in the public, not enough (bird feathers case cited in NRDC). Per Cascade, economic concerns may be enough interest.
ii) Per SC, must be significantly protectable interest
b) Disposition may impair C or impede C’s ability to protect C’s interest 
i) stare decisis effect could be enough to satisfy req
ii) Not limited to consequences of a strictly legal nature
c) Not adequately represented by other parties
i) C’s interest adverse to the other parties? Alt. strategy is not enough

ii) Burden on C to show this, but burden is minimal - that it 'may be' inadequate is enough
iii) Ordinarily should be allowed in unless clear that the pty will provide adequate representation for absentee

iii.  R24(b): PERMISSIVE INTERVENTION

1. 3 situations:

a) Statute

b) Claim or defense of C has at least one common Q of law or fact

c) Alert state or federal govt regarding a constitutional challenge

2. req’d to be timely – can be exercised against intervene rather than as a right of intervener
f. R22: Interpleader – Not on Exam

g. R18 & R13 – Claim Joinder
i. authorizes parties, once joined in a suit, to assert add’l claims against opposing parties (∆ or in role of ∆)
ii. R13 – counterclaims (c/c). 
1. Goes in Ans.

2. Authorizes a defending pty to assert claims back against a pty who has claimed against him (any opponent). 
a) [not limited to Δ → Π. Once Δ makes claim against Π or any other joined pty, that pty can counter/c Δ’s counter/c]
3. Same t/o test – not absolute, but if 1 factor missing, others should be stronger (Wigglesworth v. Teamsters)
a) Issues largely the same
b) Would res judicata bar 2nd suit?
c) Same ev nec. to support/refute claim?
d) Logical relationship between claim & c/c
4. R13(a): Compulsory - Assert it or lose it.

a) ONLY compulsory claim under the rules

b) if arises out of same t/o as the claim against him (logical relationship). 
c) Policy: efficiency – litigate all claims from same facts in 1 action. (though does conflict w/ Π as master of claim principle – insufficient to outweigh obvious advantage of efficiency)
5. R13(b): Permissive 
a) Completely unrelated to original claim. 
b) Court may order a separate trial for this – (See R42(b)
c) Allows Δ, once dragged to court, to settle all claims against opponent w/o having to file separate suit
d) Must meet separate jdx req’s
6. R13(h): Joinder of add’l parties – bringing in a co- pty on a c/c or x/c. 
a) If Δ c/c against Π (R13(a) or R13(b), or x/c against Π (R13(g) – see below) Δ can join a co-Δ to c/c (or x/c) against Π (∆ & co-∆ act as Π on the c/c), or can bring in another Π as co-Π on this c/c.
b) (Has to meet same req’s of R20(a) or R19 joinder.

iii. R13(g) – crossclaims (x/c).
1. Optional – can sue separately if desired
2. Must arise out of some t/o as main claim
3. Asserted against a co- pty – someone on same side of the v (e.g., against co-defendant)
4. POLICY: Promotes efficiency & consistency – same underlying facts
5. R13(g) – x/c against a co- pty. 

6. (Once pty has a 13(g) claim, can make unrelated claims under R18 against that same pty
iv. R18(a) – Joinder of [unrelated] claims

1. allows a pty seeking relief (Π, or in role of Π) to join in any additional claims he has against an opposing pty 
2. optional, not compulsory

3. No common t/o req [but judge can split trial per R42(b) if conductive to expedition and economy]
4. Can only have an R18(a) claim (an unrelated claim) if there is also a related (R13(a)) claim – i.e., have to claim sth related first, then you can claim anything else you want
5. If Π → Δ, then Π can throw in add’l claims. Once Δ has a related c/c, can throw in unrelated R18(a) claims against Π.
6. If sue 2 Δ for one claim, can sue 1 of the 2 Δ for sth else unrelated to the first claim
7. POLICY: Once parties become adversaries, might as well resolve everything in a single suit
h. R23: “Class Actions” (pg. 288). 

i. A v. B, then A1-100 v. B

1. Class can be on side of ∆ or Π.

ii. Why bring? $ damages too small for 1 person, seeking injunction to correct behavior, inequities. When too many parties for R20 joinder.

iii. Steps: file ¢, note that they are suing on behalf of people similarly situated, name reps, move court to certify class. Req’d to meet 4 elements under (a) and 1+ option under (b). Settlement or dismissal has to be approved by court.

iv. R23(a): PREREQUISITIES TO A CLASS ACTION (any type of class action – meet ALL 4)
1. Numerosity: class is too numerous for joinder to be practical. No req’d number. Court looks for # of geographical locations.
2. Commonality: common q's of law or fact exist among the class members (easily satisfied)

a) Ensures absentee members are fairly & adequately represented

b) Ensures practical & efficient case management

3. Typicality: the claims of the class rep must be typical of the claims of the class. (e.g., if some have property damage, some have personal injury, is a problem if rep Π only has property damage)
4. Adequacy of representation: the reps will fairly and adequately represent the interest of all members of the class

v. Must meet one of the alternative req’s under R23(b):

1. R23(b)(1): ‘unitary’ – 1 treatment for all claimants.

a) (A) if a risk of inconsistent results/standards if trials were held separately

b) (B) if resolving 1 claim would hurt the rest – e.g., several claims to a limited fund, statutory cap on recovery, assets could be gone

c) No opt-out 

2. R23(b)(2): Used for injunctive relief.

a) Opposing pty has acted or refused to act (prisons, desegregation, employment discrimination)

b) Can be $ damages, but those are incidental – looking to change conduct

c) Common Qs do NOT have to predominate

d) No opt-out – court doesn’t need to know who is benefiting from lack of future infractions

3. R23(b)(3): ‘catch-all’ – disfavored.

a) Have to show BOTH:

i) Common Qs have to predominate
1) If states have different stds, & class comes from different states, no common Q of law

ii) Class method is superior way to resolve

b) Notice req’s (R23(c)(2)(A) [only req’d for R23(b)(3) cases]: 

i) Provides opty to opt-out.

ii) Have to use “best notice practicable under the circumstances” – indiv. notice to all id’able members

vi. Parties who didn't know about their injury before settlement fund ran out not bound by the settlement. (Stephenson v. Dow Chemical)
VII. Discovery
a. Policy: Makes trial a clear, orderly presentation of ev known to both sides. Encourages settlement b/c each pty knows the strengths & weaknesses of their case.
b. Basics
i. H2 analyze discovery problem:
1. Is the info relevant (R26)?

2. Does atty-client priv. apply?

3. Is there work product protection?

a) Absolute (i.e., mental impressions)

b) Partly discoverable?

i) What parts? (facts, witness statements)

4. What device should be used to get it?

a) Interrogatory (R33)
b) Document request (R34)
c) Is it only available from the other side, or can you get it yourself?

5. if you don’t receive it, then what? Sanctions?

ii. Steps to determining what info is appropriate for discovery
1. Info sought appears "reasonably calculated to lead to the discovery of admissible ev
iii. When this is satisfied, counsel makes "common sense" determinations:
1. Info sought is of sufficient potential significance to justify the burden the discovery probe would impose
2. The discovery tool selected is the most effective to acquire it
3. That the timing of the probe is sensible (i.e., there is no other juncture in the pretrial period that would create a happier balance b/w benefit & burden)
iv. Qs for counsel to ask in determining what info is nec.:
1. What info am I really likely to need?
2. What is the most effective way to get it
v. Objections during discovery: can make them, but still have to respond (unless exception). Will deal w/ admissibility in trial later.
c. Preventing abuse: R26(g) & R37 has equivalent of R11 in it. 
i. good faith standard
ii. have to sign

iii. Not supposed to ask for more than you need or mat’ls that are too expensive to obtain. 
iv. responding pty may say ‘we’ll open the files to you, come get it’
v. R37 – rule to compel discovery; sanctions
d. Types of discovery
i. R26(a): automatic, mandatory disclosures
1. R26(a)(1): Initial Disclosures
a) attys call each other, don’t have to ask for this
b) ID people and docs that have relevant, discoverable info

i) names, phone #s, copies of all docs or locations of them that may be used to support claims & def’s

ii) incl. anything that:
1) helped you decide to file a claim 
2) is nec. to support your claim
3) is used to compute damages
c) can last several months

d) intended to promote settlement

2. R26(a)(2): Experts
a) Have to ID experts to be used at trial even if not asked for the info
b) treated differently b/c they express an opinion (vs. facts)
c) R26(b)(4)(A): Both sides can depose if testifying
d) R26(b)(4)(B): If not testifying, then can protect as work product, unless other side shows exceptional circumstances that make it impractical for them to get the info any other way

i) e.g, ev gone, possibly no other experts (policy: one side could tie up all the experts)

ii) Cost too high alone usually not enough
iii) Have to be retained or specially employed in antic. of litigation
e) If testifying, no WP protection for anything they rely on to form their opinions

3. R26(a)(3): Pretrial Disclosures: v. close to trial. Info re: trial ev has to be disclosed even if not asked for.
ii. R30 & R31: Depositions
1. Can depose a pty OR a non-pty (but if non-pty, has to be subpoenaed – court order)

2. R30: oral depositions (live by lawyer)

a) most effective means of obtaining info from witnesses before trial

b) witness sworn in (subject to perjury)

c) R30(a)(2)(A): limited to 10 w/o courts permission 

d) Qs not (usually) given in advance

e) witnesses are prep’d

f) R30(c): req’d to answer even if objection (unless privilege) – will resolve later (90-95% don’t go to trial so objections don’t have to be resolved)

g) R30(d)(2): can depose once, for 7 hours (not counting prep time) – so don’t do too early

3. R31: depos by writing (read by court reporter) – fairly unusual. Answers are oral (sworn)

iii. R33: Interrogatories
1. Only go to parties – not to non-parties

2. have 30 days to respond

3. R33(a): limited to 25 Qs (sub-points count as part of 1 Q)
4. R33(b)(1): req’s answers under oath

5. R33(b)(4): have to object if you don’t want to answer – if no objection, then waived.

6. can’t answer ‘I don’t know’ – have to find out answer
7. most effective for obtaining background info – names & addresses of witnesses, location & nature of records, names of treating doctors, bills, etc.
8. R33(c): Contention interrogatories: 
a) For opinions / Qs about what other side is contending (specify the grounds of the claims raised in the pleadings), legal theories, "are you contending that my client did this?" …"that this law doesn't call for this"

b) Attys seeking more info about H2 direct case as they approach trial. Point of view on a case after you have all the info to see what you can prove. 

c) Court can defer until after discovery if too prejudicial or impt.
d) often used late, when getting close to trial
9. R33(d): if answer to Q is in business records, can say ‘you come get it’ w/o having to justify burden (unlike R34, which is at requestor’s expense)
iv. R34: Req. for production of docs and things
1. Can ask for as many docs as you want – request w/ ‘reasonable particularity’
2. Req’s other pty to open their files for insp. & copying
3. Responding pty will want to comply by providing as little as req’d
4. Can object to the “form” of the Q
5. Does not have ‘you come get it’ option like R33(d)

6. R34(c): can send to non-parties if you have a subpoena

v. R35: Mental exams
1. By claiming mental anguish, open yourself up to disclosure of records
2. R35(a): court intervention req’d for new mental exam (otherwise could harass)
a) if an ongoing injury, then can be req’d to get exam
b) has to be good cause shown – placing mental state at controversy satisfies that req
c) must show more than emotional distress at controversy – needs to be a mental injury. 
i) “Garden variety” claim ≠ enough for a mental exam
ii) Asking for a lot of money isn’t justification
d) Can only be ordered of parties (or persons in a pty’s control or custody –e.g., child, NOT employee), not witnesses
3. R35(b)(2): can get copy of report, but w/ tradeoff
a) if you have to undergo an exam, & ask for copy of the report, you then waive medical privilege in all related stuff (e.g., your visits to your own doctor)
b) policy: the report is prep’d in anticipation of litigation, so if you get it, only fair to give the other side sth in return
vi. R36: Requests for Admissions. [COVERED IN CLASS?]
1. Only be sent to parties, not non-parties. 

2. Forcing other pty to admit or deny sth. If they fail to deny, treated as an admission.
vii. R45: Subpoena for 3rd pty
e. Limits on discovery
i. R26(b): Scope & limits
1. Can ask for anything as long as it’s relevant to a claim or defense and not privileged
a) Relevant = reasonably calculated to lead to admissible ev
2. The stuff itself need not be admissible at trial

3. Limited to the issues framed by the pleadings – but consider notice pleading rules allow for v. bare pleadings, actual scope can be v. broad.
ii. R26(b)(3): Work product (“trial preparation mat’ls”) 
1. Recognized in Hickman
2. Bars production of mat’ls developed in anticipation of or prep. for litigation
3. Not limited to stuff prep’d by atty: also incl. info prep’d by a rep of a pty (insurer, law clerk, investigator) who gathers info in anticipation of or prep for litigation
4. Incl. conclusions, mental impressions, convos, notes on convos, memos, inferences, legal theories
5. Protection can be overcome sometimes. Other pty has to show:

a) Substantial need

b) Info not otherwise available

c) But some can never be had – mental imp. below

6. Levels of protection:
a) Facts (embedded in other info) – prob. discoverable, if severable (easy to get)
b) Witness stmts (not atty impressions – those are redacted): harder to get, must be crucial to case, prejudicial to not have. If info can’t be obtained elsewhere (e.g., interviewing the witnesses yourself)

c) Mental impressions, conclusions, opinions, legal theories, strategy – prob. would never be discoverable
7. Policy: 
a) interferes w/ confidentiality of trial prep
b) hard to separate thought processes from facts
c) hurts adversarial system
d) w/o this, would encourage attys not to keep written records which could lead to poorer quality of representation
e) would allow attys to benefit from the other side’s work
f) don’t want to end up w/ attys being witnesses in their own cases (in case their mat’ls contradicted testimony from other witnesses)
iii. R26(b)(4): Experts – (see limits above. (non-testifying, specifically retained, even empl.)

iv. R26(c): Protective Orders: 

1. If embarrassing, trade secret, etc., court can craft protective order

v. Attorney-client privilege
1. Policy: effective representation req’s full & frank communication between atty & client – would be inhibited if knew that the other side would get access to the communication

2. Extends to employees in a corporation per Upjohn
3. Is client’s privilege, only the client can choose to waive it (though waiver can be inadvertent by client or atty)
4. protects conversation even when client hasn’t broken the law
vi. Other privileges:

1. Priest, spousal (not significant others), doctor-patient privileges, self incrimination
VIII. Pre-trial Adjudication
a. 16: “Pretrial Conferences; Scheduling; Management”

i. R16(a): optional conferences. Court’s discretion to call 

1. Goal is to reveal & shape issues 
2. Encourage settlement

ii. R16(b): scheduling order. Req’d.
iii. R16(e): sanctions for non-compliance, or bad faith compliance

iv. role of judge – umpire or manager?

b. R41: “Dismissal of Actions” – voluntary dismissal by Π

i. Circumstances: w/o prej. 1x as a matter of right, also poss. by court order or stipulation

ii. Timing: if as matter of right, do before ∆ files Ans or motion for SJ

c. (See R12(b)(6) (under Pleadings)
d. (See R56: Summary Judgment (under Discovery)
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