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I. Judicial Control of the Verdict
a. R50: J as a Matter of Law
i. Policy – chance for court to correct errors before appeal

ii. Standard: used when court says not sufficient ev to have a controversy

1. same as SJ – no reasonable jury could find for non-moving party

a) if there is an ev basis for jury’s verdict, they are free to discard or disbelieve whatever facts are inconsistent w/ its conclusion (RR worker – mail hook?)
2. Either party can move, but usu. ∆ 

iii. Lavendar v. Kurn- Small evidence that jury could make reasonable inference = cannot reverse

iv. Π needs a little more than a ‘scintilla’ to get to the jury (Galloway)
1. Ask – is there a dispute in the facts?  If no, then no right to a jury

2. Inference can bridge gaps – but not if they are too wide/deep (disbl. ins claim w/ big gap)
v. Rules

1. R50(a) – move before jury retires (can’t raise for the first time after verdict)
a) (aka DV – directed verdict)

b) Can move when Π rests or when ∆ rests

c) Move before it goes to jury so Π can move to re-open

i) Policy: want cases decided on the merits, so Π has oppty to cure

2. R50(b) – renewed JAML 

a) aka JNOV (J notwithstanding the verdict)

b) have to ask for it w/in 10 days after entry of J

i) (can only ask for if you asked for pre-jury per R50(a))

c) why allow when DV already denied? Have the verdict avail to fall back on if JAML overturned on appeal

d) ( see R59 – common to ask for renewed JAML w/ req. for new trial

b. R59: Motion for New Trial & Juror Impeachment
i. Generally

1. R59 – new trial or amend J (if bench) to correct substantive legal or factual errors

a) verdict is “against the clear weight of the evidence” – new trial necessary to prevent miscarriage of justice 

b) verdict is excessive or inadequate – amt of verdict = so unreas. that “shocks the conscience.”

2. (not for correcting clerical errors or other harmless errors)
3. Common to ask for R59 new trial w/ renewed JAML (R50(b))

4. If have new trial, have to have the 2nd trial before a party can appeal
ii. Ev court will consider to impeach jury verdict:

1. some stds – none accepted (Mansfield rule)

2. Fed. Standard: overt acts outside jury room – extrinsic

a) e.g., driving to accident scene

3. Some states (if observable, corroborated): overt acts w/in jury room

a) e.g., newspaper coverage brought to jury room

4. mental processes – probably won’t consider

iii. Reasons for new trial:

1. new ev

2. conduct of court, attys, jurors, witnesses

a) jury instructions

b) ev rulings (if court determines they erroneously influenced jury’s deliberations)

c) atty conduct

i) prejudicial comments to jury (e.g., will be covered by insurance)

ii) presenting facts not in ev

d) juror conduct (juror interaction, bias, extrinsic to delib / overt acts) – look for corroboration
c. Additur & Remittitur

1. Remittitur: e.g. jury returns $30m verdict on $10k case
2. → judge gives Π option of taking $10k or new trial
ii. Additur: e.g., jury comes back w/ $10k & judge thinks it s/b $20m
1. → judge can only order new trial

2. not allowed in Fed court (okay in some state courts)

iii. New Trial – may be entire new trial, or just on damages (depends on how tied together)

d. New Ev

i. If comes to light after trial, new trial not easily granted

ii. Has to be sth you could not have discovered

e. R60 – Relief from J

i. R60(a): to correct blunders

1. court got it right, but its not reflected correctly in the order

2. e.g., spelling error (“not” left out, etc.)

ii. R60(b): paper correct, but court got it wrong – so ruling is in error

1. e.g., secretary miscalculated dates

2. can’t be in bad faith

iii. Balance of finality vs. decide on the merits

iv. Can’t use it if the law changed

v. Can use for ongoing remedies

1. e.g., if had obligation to count fish, & fish now are all dead, can seek relief from the obligation
II. Remedies & Due Process
a. Generally

i. Consider DP / issues of fundamental fairness

ii. Remedy = right given to party by law & a means of enforcing that right

iii. Procedural DP

1. source: 5th & 14th A

2. 5th: “…nor be deprived of life, liberty or property (LLP) w/o DP of law…”

a) Applies only to Fed Govt

3. 14th: section 1 → no state (Passed in 1868)
a) “state” means state courts, any body operating under color of state law – municipal, police, principal of public school
b. Pre-J Seizure
i. Generally

1. Generally used by creditor who thinks property won’t be there at end of trial
2. Applies to personal property, real property, wage garnishment

3. ∆ has a right to notice + hearing before deprived of LLP

4. protecting Π’s interest – risk of ∆ hiding, destroying, divesting property?

5. protecting ∆’s interest – require bond by Π + hearing
6. if can’t prove injury from wrongful deprivation, can only get nominal damages

7. (SC doesn’t presume compensable loss for every DP deprivation, so Π may only get nominal damages)

ii. How much process is due?

1. notice: when? w/in meaningful time (so complies w/ 5th & 14th A guarantees) (req for both notice & hearing)
2. “hearing”
a) when?

i) Usu. (but not always) before deprivation

ii) But, if after, can still provide C DP in certain circumstances

iii) Must occur at a “meaningful” time (req. for both notice & hearing)
b) Why crucial to have right to be heard?

i) Dif. versions of the truth

ii) Harassment potential

c) What constitutes a hearing?

i) Next day vs. 30 days? Depends on error rate.
ii) Can be informal

d) Scope:

i) Have to give ∆ oppty to present ∆’s side

iii. Test (Matthews v. Eldridge)
1. not applied only to provisional remedies

2. 3 elements to balance:

a) private interest of ∆ (of person being deprived of LLP)

b) risk of erroneous deprv. of such interest (e.g., property) on ∆

i) is it easy for govt to get it wrong?

ii) Do they have a good record?

c) govt’s interest in value of add’l procedural safeguards

3. Apply test even when govt not a party

a) (since courts are part of govt & they are validating the request to deprive someone of LLP)
b) Applies to individual parties using a state mechanism – change element 3 to Π’s intent

c. Post-J Remedies
i. Contempt (J itself ≠ order to pay, just = finding)
1. has to be turned into order. To enforce, register or file (per state law) where ∆ has assets.

2. once filed, Π can collect

d. Equitable Relief

i. Used when $ damages can’t cure the problem; irreparable harm

ii. R65 – injunctions: have to be v. specific b/c are intended to be ongoing

e. Cost of Litigation

i. “American rule” = parties pay
ii. Some statutes allow reasonable atty’s fees to be awarded

1. may ≠ actual atty’s fees Π has to pay its atty

2. calc’ed by formula – “lodestar”

3. policy – so atty’s incented to take case (even if only nominal damages available), ‘acting as private AG’

f. Damages

i. Types

1. Punitive – punish ∆

2. Nominal – Wrong has occurred, but no proof of actual injury (e.g., $1)

3. Compensatory – restore Π to pre-injury condition

ii. Enforcement

1. Post-J seizure, garnishment, attachment, etc. (DP already satisfied by trial)

III. JURISDICITON

a. SMJ

b. PJ (parties or property)

c. Notice & oppty to be heard

d. Service of process

e. Venue

f. Removal

g. Waiver

i. Note – SMJ can never be waived

ii. Waiver of PJ, process & venue per R12(h)(1). Consent waives pjx.
IV. Personal Jurisdiction
a. Generally

i. = power w/ consequence that ∆ can be compelled to show up & defend, or face default
ii. Fed. courts have pjx over a ∆ who could be subjected to it by a state court in the same district

1. BUT – if FedQ, fed court has pjx to extent the state could constitutionally exercise jdx over non-present ∆, whether or not long-arm is satisfied 

2. (for diversity, has to meet long arm b/c fed court has to follow state’s laws)

iii. Consider reqs of notice + oppty to be heard
iv. ∆ has to object right away or its lost (if defends on merits, can’t later say no PJ)
v. 2 prong analysis:
1. basis of state’s power over ∆ [count contacts]
2. is the exercise of jdx reasonable? (fairness / substantial justice inquiry)
a) e.g., Asahi – so burdensome, violates DP regardless of contacts
vi. Tort claims – if commit act w/in state, usually = sufficient for pjx

b. Challenging PJ

i. Disregarding litigation (default)
1. can challenge when Π tries to enforce – collateral attack
2. can’t attack on merits – so if lose on jdx issue, lose completely
ii. Direct attack – chose to litigate jdx as a defense
c. Types of pjx

i. in personam
1. based on physical presence of ∆ in forum
2. gives court the authority to bind / affect the parties personally
3. can collect part of total J in multiple states
ii. in rem
1. based on prop. w/in forum state – court is adjucating interests in (or title to) that prop.
2. suit being brought against the property
3. location of owners is irrelevant (so long as adequate notice given)
4. Policy: state has significant interest in the lands in-state, and the presence in-state normally means that it would not be unfair to expect those interested in the land to appear in courts in-state
iii. quasi in rem
1. based on property w/in forum state b/c can’t get in personam jdx over the ∆
2. can have c/a unrelated to property if there are other contacts (for DP) (Shaffer v. Heitner)

a) (but less then std min contacts analysis for gen jdx)

3. have to have all:
a) ∆’s thing
b) Of value
c) w/in territorial limits
d) seized/attached (as part of suit, not after)
e) w/ notice to ∆
f) + meets min contacts test
4. Can only enforce J up to value of seized asset
5. Can’t enforce in other states (carries no res judicata effects)
6. Long-arm n/a b/c based on court’s control of in-state asset – so if ∆ outside of scope of long-arm, but has in-state assets, can use quasi in rem instead of in personam
7. R4 – fed court follows quasi in rem rules for state in which it sits
d. Analysis 1

i. First – fall w/in long arm?

1. Second – min contacts such that doesn’t violate DP clause of Const.?

2. has ∆ purposefully availed itself of priv of conducting activities in the state, invoking benefits & protections of state’s laws?

3. does suit arise out of or relate to ∆’s purposeful contacts w/ the forum? Or, are they so extensive they approximate phys. presence?

ii. Finally – would exercise of pjx be fair & reasonable, taking into account interests of (a) ∆, (b) forum state, (c) Π, (d) other policy concerns

e. Analysis 2
i. Traditional bases 
1. waiver

2. personally served in forum

a) tag/transient good enough (unless in jdx b/c of fraud)
b) has to be voluntarily in forum
3. consent

a) Registering

b) Implied- Hess v. Pawloski
c) Forum selection clause- Carnival Cruise

d) Fundamental Fairness Test- Norwegian Cruiseline

e) Hess v. Pawlowski – non-resident had accident in state, law says that means driver consented to state jdx. State’s interest & Π citizen’s interests aligned
4. domicile/resident
a) Pennoyer v. Neff: territorial limits of state are the boundaries for state adjudication

b) Policy: ∆ gets benefits from forum state (e.g., police protection) so state can assert pjx over him in return

c) Individuals: Reside + Intent to stay

d) Corporations: incorporated AND principal place

i) Business reg’d to do busn in state = consent to pjx in state
ii) mere presence of agent in-state alone ≠ enough
iii) for pjx, resident in state its inc’d in (though can get pjx via min contacts also)
iv) (dif. than for fed Q SMJ – there it’s citizen of inc state + principal place of busn)
ii. General pjx

1. Broad jurisdiction over any/all (related/unrelated) claims Π wants to bring whether or not claims arise out of contacts.

2. Needs mix of contacts, >1

3. Allowed for: Presence or Domicile

4. substantial, continuous, pervasive contacts but Π’s C/A does not arise out of contacts (Helicopteros)
iii. Specific pjx

1. Suing for sth that is the basis of jdx.

2. Long arm?

3. Int’l shoe rule (∆ must have min contacts so that maintenance of suit [exercise of jdx over him] does not offend trad’l notices of fair play + subs. Justice)
a) Burden of proof – on Π
4. apply min contacts

a) Has ∆ ‘purposefully availed’ itself of privilege of conducting activities in forum state? 
i) (invoking benefits & protections of state’s laws)
ii) Per Kulko, complying w/ custody agmt ≠ a benefit of forum
b) Should have reas. anticipated being haled into the forum?
c) Does suit arise out of or relate to ∆’s contacts? → specific pjx

i) Easier to satisfy min contacts if yes.

ii) if no, contacts = so extensive that they approx. phys. presence? (Helicopteros) Systematic & continuous? (gen pjx)
5. Apply fair/reasonable 

a) Interests of ∆: Benefits/protections; Burden; Claim; prejudice (home court adv)
b) Interests of  Π: Consent; Home court advantage
c) Interests of forum state 
i) protect citizens

ii) provide redress for citizens

iii) fair and orderly administration of state laws

iv) state interest in regulating Δ's conduct

v) interest in regulating busn involved
d) Other policy concerns (e.g., avail. of ev.)
e) Would ∆ be unfairly surprised to have to defend suit in forum?
f) Sophistication of ∆
6. How got into forum?

a) Directed into forum by ∆?

i) Calder: Product entered forum, harm to Π in forum
1) Substantial effects test – state can exercise jdx over indiv whose actions cause effects in the forum states unless jdx would be unreas.

a. Intentional act

b. Express aiming

c. Brunt of harm

ii) Keeton: fraction of product “purposefully directed” into forum
iii) Gordy v. Daily News: 13 issues directed into forum.
iv) McGee v. International Life:  very few contacts in forum (quantity issue) – but tied to the specific claim
v) Hanson v. Dekla: slightly less contacts. NO J 
vi) Kulko v.CA Superior Court: indiv ∆ contact with forum for family.  NO J

b) Someone else?

i) Π (VW) or 3rd party (Asahi)
1) Asahi plurality

a. {Brennan}: stream of commerce alone is enough

b. {Stevens}: enough if Δ knew

c. {O'Connor}: stream of commerce PLUS (market, advertise, intentional)

iv. Notice
v. Conclusion
f. Minimum Contacts 
i. Pjx over (1) nonconsenting (2) out of state ∆ (indiv or corp) satisfies 14th + 5th A (DP) req’s when person or corp has (3) min contacts w/ state so as not to offend notions of fair play & substantial justice.
ii. 2 prongs:

1. Does state tribunal have authority over X conduct?

a) Covered by long arm statute?

2. DP prong – in this case, w/ this ∆ = fair?
iii. Tests:
1. length of time of X (contacts in state)

a) e.g., continuous? Single? Isolated?

2. Activity – casual or systematic?

a) e.g., display rooms vs. passing through

3. value of X

4. volume

5. VW rule – when involves product liability, and ∆ is not present in forum, ∆ must have made an effort (direct or indirect) to market in the forum state (or purposefully direct product to state) – by doing so ∆ should reas. anticipate being haled into court there
iv. Stream of Commerce

1. Merely foreseeing that product will end up in forum ≠ enough for pjx

2. How did it get there?

3. Aiming – passive or interactive?   (Interactive = targeted, repeated, knowing)
4. Factors (part of contacts)

a) Sales volume 

i) amount of business mfg gets from forum

ii) qty that ends up in forum
b) Value & hazardous character of the product

c) (Asahi) Nature of component part – how essential / close to finished product is it?

d) (Asahi) Did subK know parts would be inc’d into prod that would be put into interstate commerce?

v. Generally

1. contacts not counted, look to nature + quality

2. Contacts don’t have to be commercial – can be personal

3. Consider benefits ∆ derives from contacts w/ the state

a) services provided to ees, protection of forum’s laws

4. Not many contacts needed when:

a) Activity that suit is based on is targeted to forum

b) injury is related to contacts

5. Π’s contacts w/ forum

a) if Π has no contacts w/ forum, consider state’s interests

i) Were state’s residents harmed? (e.g., misled?)

ii) efficiency (b/c of related suit(s))

b) is injury intentional?

6. Corp. can have min. contacts w/ many states

V. NOTICE
a. Generally

i. Actual notice not req’d, just has to meet C reqs

ii. Test (Mullane v. Central Hanover Bank):

1. reasonably calculated (under the circumstances)

2. to appraise interested parties

3. of the action

iii. Means used must be such as those used when they were desirous of actually informing absentee

iv. Unconventional means okay if at least as good likelihood of giving notice as traditional method

v. one test is passed, ∆ is bound (even if doesn’t get actual notice)

vi. can be waived

1. via K

2. via rules to get more time to answer, or

a) (policy on waiving – keeps costs down)

3. by not mentioning it when making other R12 motions

VI. SMJ

a. Generally

i. = the authority of a court to hear a certain class of disputes.
1. raises C issues – Fed courts = courts of ltd jdx, controlled by Art III.

2. state courts = courts of general jdx, controlled by state statute or constitution

ii. Lack of SMJ can be raised at any time per R12(b)(3)
iii. Π’s burden to establish that the court has the power to hear the case

iv. Needed for every claim (c/c, cx/c, 3Px, etc.)
1. (if missing for one, excise that one out)

v. If both state + fed have SMJ, = “concurrent jdx”

vi. Exclusively fed: IP, bankruptcy, admiralty

vii. The parties cannot consent to fed. jdx – it has to be met, or will stay in state court

b. Fed. Q
i. Source: § 1331
ii. Cases “arising under the C, laws, or treaties of the US”
1. includes fed statutes  + fed CL (case law interpreting fed statutes)
iii. “arising under” means

1. fed. law creates the c/a, or

2. Π’s ¢ requires res’ln of substantial Q of fed. law

iv. Use when:
1. Fed. statute needs to be interpreted
2. state law right relies on a substantial Q of fed. law
3. fed. statute creates private right of actions [can be express or implied (or denied)]
4. If no c/a created, use “substantiality test”. Ask:
a) Is there a substantial fed. interest?
i) Uniform national application desired
ii) Vs. state-by-state interpretation a good idea
iii) Consider gravity of interest to fed. govt
b) AND is claim plausible on the merits?
i) (courts disagree on how generous to be on this)
v. Existence of a fed. defense ≠ fed. Q SMJ 
1. (Can’t be used when only fed. connection is anticipated defense or c/c from ∆)
vi. Mottley – well-pleaded ¢ rule: fed. issue must constitute a part of Π’s claim & appear on face of ¢
vii. [if fed claim  = “wholly insubstantial & frivolous” ≠ basis for fed Q SMJ – could also lead to R11 sanctions!] 
c. Diversity
i. Source: § 1332

1. (a)(1) – citizens of dif. states
2. (a)(2)  – citizen of a state vs. citizens of foreign state
3. (a)(3) – citizens of dif. states + foreign 
4. (a)(4) – foreign state as Π vs. citizens of a state/states
5. (c) → corporations. Can be citizens of more than 1 state
a) State of incorp +
b) (if dif.,) state of principal place of busn (only 1)
i) Nerve centers? Hq? bulk of assets? Total activity?
c) Subsidiary incorporated elsewhere?
ii. Complete div req’d – no Π can be citizen of same state as any ∆

iii. [unicorp’ed association = citizen of the states of each member]

iv. Class actions – based on citizenship of named Π(s)

v. Can’t be non-resident foreigners against each other 

vi. Domicile
1.  more than “mere residence” – true home + intention of returning
2. Changing domicile requires being physically present in new place + intention to remain
3. Citizens living abroad ≠ domiciled in any state (can’t sue or be sued in Fed court on div. grounds)
4. resident aliens (non-citizens) – domiciled in state on same basis as American citizens
5. Non-resident aliens: can be sued in any fed. court
vii. Div. jdx ≠ proof of pjx

viii. Does not give Π right to choose what law is applied

ix. Div. has to exist at time case is filed (then subsequent conduct ok)
x. Amount in controversy

1. >$75k (exclusive of interest & costs)
2. good faith

3. look @ amount Π is asking for in prayer

a) dismiss if a legal certainty that can’t get >$75k

i) e.g., statute says limited to $15k

4. must be satisfied for each count, each party
a) (unless Π1 & Π2 have indivisible interest)

b) 1 Π can aggregate claims against 1 ∆ (but not against separate ∆s) (& can’t count damages 2x)
5. value of c/c not anticipated

6. [valuing injunctive relief: value of claim to Π, not cost to ∆ of complying]

xi. Exception – no fed. jdx for family law/domestic relations cases

d. Supplemental Jdx
i. Generally

1. covered by 28 USC § 1367

2. only analyze part (b) if div. jdx

3. can decline supl. jdx under § 1367(c) if (only one req’d):

a) (1) raises a novel or complex issue of state law (let the state courts decide it first)
b) (2) claim subst. predominates over the claim(s) which gave the court its orig jdx

c) (3) the court has dismissed all claims over which it has orig jdx

d) (4) other compelling reasons

4. (can have many orig. jdx claims, just analyze leftover ones for suppl)
ii. Pendant Claims (Π’s claims)
1. per § 1367(a)

2. When claim 1 (“independent claim”) satisfies SMJ (either fed Q or div), court may hear a related state claim (“pendant claim”) too
a) if part of same case + controversy (28 USC § 1367(a))
b) Gibbs test – “common nucleus of operative fact” – so related that a Π “would be expected to try them all in one judicial proceeding”
c) case-by-case determination.
d) consider – same ev? (some, not all, req’d.) 
e) Amount of relatedness req’d
iii. Ancillary claims (∆’s claims)
1. per § 1367(a)

2. Π fed claim → ∆; ∆ c/c w/ state claim
3. ok if similar facts, ev, etc.
4. doesn’t matter if div. or fed Q, same test
iv. Pendant Party

1. per § 1367(b)

2. Π asserts C1 against ∆1. Then, ∆1 brings in ∆2 , Π asserts a state claim against ∆2
a) OK if C1 is a fed. Q

b) No if C1 is based on div.
3. Fed court won’t have supl jdx over claims by Π against ∆2 if it would destroy div. (but is okay if a fed. Q)

a) but if ∆2 brought in as 3P∆ (R14), & is diverse from ∆1, then still diverse between themselves (so regular SMJ, not supplemental)
v. Supp. Jdx over additional Πs

1. so long as Π1 meets div. reqs., other orig Π’s joined via R20 can have claims <$75k.
2. (even though claims against ∆’s joined via R20 are not okay)
3. if add’l Π wanted to intervene later, would not qualify for jdx
VII. Venue

a. Steps (on a venue Q):

i. [establish jdx + SMJ first]

ii. SMJ = div or Fed Q? X statute applies
1. Div → X = §1391(a)

Fed Q → X = §1391(b)
iii. Consider:

1. Any ∆ a corp? see §1391(c)

2. >1 ∆? From same state?

3. Where did event happen? If outside US, and if ∆s from different states, apply §1391(a/b)(3)

iv. Requires X in (a), This fact means outcome = ______
v. Part (b) requires _____

(c) catchall applies/doesn't b/c
b. Generally
i. = place, considering only those courts that have jdx, where a given action will be heard.

ii. Only applies to orig claims brought by Π, BUT every ∆ + every claim in suit must satisfy SJ + PJ

iii. Fed. court = proper venue in most cases if Π sues ∆ in district where ∆ resides or events occurred

iv. Purpose: minimize inconvenience for ∆s + distribute cases w/in district/state

v. Based on time of filing

vi. Ordinarily waived if not objected to at earliest poss. oppty (R12)
c. Governed by statute § 1391

i. §1391(a) = SMJ based on div.

1. (1): venue appropriate in district where any ∆ resides (if all ∆ from same state – doesn’t have to be same district)

2. (2): venue appropriate where “substantial” part of events occurred (or where substantial part of property that is subj of action is situated)

a) Can be more than 1 place – e.g., where tortious act occurred + where injuries arising from tortious act occurred
3. [disfavored: use if can’t use (1) or (2)] (3): venue okay in any district in which any ∆ is subject to pjx at the time the action is commenced 

ii. §1391(b) = SMJ not based only on div. (Fed Q only or Fed Q + supl. state claim)

1. (1): venue appropriate in district where any ∆ resides (if all ∆ from same state)

2. (2): venue appropriate where “substantial” part of events occurred (or where substantial part of property that is subj of action is situated)

3. [disfavored: use if can’t use (1) or (2)] (3): any district ∆ can be found [subj to pjx], if no other district possible

iii.  (c) = corporations

1. “reside” in any district where its subj to pjx (e.g., min contacts) at time action is commenced

2. if state has >1 district,

a) any district in which its contacts would = pjx (view district as separate state)

b) if no such district, then district w/ most significant contacts

iv. (d) alien ∆ can be sued in any district

d. Transferring Venue

i. If okay, there is a better place: §1404 [Standard is “for the convenience of parties and witnesses, in the interest of justice”]

1. location of witnesses, ev, location of c/a, etc. must weigh heavily in favor of transfer

2. Π or ∆ can move for transfer

ii. If not okay: §1406 (dismiss or trx to court with proper venue) [If venue is wrong in orig court, court shall dismiss, OR trx if in interest of justice to proper venue]

1. ∆ (R12) or court can object to improper venue

iii. For both §1404 and §1406 can only trx to district where action “might have been brought” originally – ∆ can’t waive these requirements

VIII. Removal & Remand

a. Removal – Generally
i. Cases that Π could orig have brought in fed court can be removed to fed court by ∆
1. exception: if div. claim, ∆ cannot remove if Π sues ∆ in ∆’s home state court (§1441(b))
2. policy :
a) div. jdx → to avoid bias against ∆ in Π’s courts
b) fed Q jdx → ability to have case litigated in its ‘natural’ forum
ii. Removal is to fed court in same geographic area as the state court it was orig filed in
iii. Can take prayer amount at face value, even if unrealistic, unless it’s a legal certainty that Π can’t get that amount

iv. If some non-removable claims, district court can take all, or same some/all back to state court

v. Fraudulent/improper joinder

1. don’t look at motive when adding home state ∆ - look at whether they are true/proper parties in the case

vi. Consequence of Removal

1. state stops all authority over case once the motion is filed, even if improper (Π has to prove its wrong in fed court)

2. fed court can remand to state court if removal was improper

vii. Only orig ∆s can remove (§1441(a))
1. all ∆ have to agree to remove if multiple ∆s in orig suit

viii. Timing

1. 30 days from being served (even though it says “or otherwise”)

2. based on service of initial ¢

3. If ¢ is amended, & ∆ couldn’t remove based on orig ¢, then ∆ gets another 30 days to remove

a) (have to take 1st available opportunity)

ix. Changes in diversity

1. diversity reviewed at time of filing + time of removal petition

a) if ∆ moves to create diversity so can move to fed ct, deny petition

b) if Π drops a non-diverse party, leaving only a diverse ∆, then ∆ can remove (since Π caused the diversity, not ∆)

x. Removal does not constitute waiver of jdx, deficient service of process, etc.
b. Analysis

i. Could case have originally have been brought in fed court?

1. (satisfies diversity or fed Q)

ii. If diversity suit →

1. is any ∆ a citizen of the state where the action is pending?

iii. Was it filed in time? (30 days after ∆ received ¢ or became removable (through amendment)
iv. Do all ∆’s agree to removal?

v. Is the ∆ moving for removal an original ∆?

c. Statutes
i. §1441 – when allowed

1. (a)

a) only original ((s) can remove 

b) Removal to fed ct in same place that state action was in
c) Some fed. statutes prohibit removal

2. (b): If diversity ONLY, and in any (’s state, then NO removal (if Fed Q, then irrelevant)
3. (c): supplemental jdx over removal 
a) if removable b/c of fed Q, can also remove the state claims (at the courts discretion)
b) BUT – court can remand all claims, even if fed Q removal was proper, if state law predominates the whole controversy

c) Policy – Π can’t keep ∆ from removing by adding unrelated state claim

ii. §1446 – procedures. 
1. File 30 days after ∆ receives ¢ or 30 days after filing if doesn’t have to be served
2. if can’t remove based on original ¢, can remove w/in 30 days of filing of amended ¢

a) but can’t move a div case more than 1 year from commencement (§1446(b))

d. Remand

i. Used when case was improperly removed

ii. §1447(c)
1. mandatory remand: if statutory requirements for removal are not satisfied

2. timing: 30 days after the removal notice was filed (e.g., for technical errors – unsigned doc) or else waived
a) (unless lack of SMJ, e.g., no diversity – then no time limit through final J)

iii. §1447(e) – if Π tries to add non-divese ∆ to destroy diversity, judge can deny joinder and allow case to proceed in fed ct, or permit joinder and remand to state court

iv. §1367(c) – discretionary remand: if proper, but unwise, judge has discretion to remand back to state court (( see Supplemental Jdx)
IX. Choosing the Law (Erie)
a. Background

i. 1789: RDA (§ 1652) – “laws of the several states” = rules of decision in US courts
ii. 1934: REA (§2072) – enabled FRCP to exist, gives SC power to prescribe rules of procedure
iii. “procedure” = methods by which the courts enforce the rights provided in laws and statutes

iv. “substantive” = the rights, duties, and responsibilities that govern the lives & conduct of citizens outside the courtroom

v. Fed courts must follow state rules that define the rights + obligations of the parties

b. Erie

i. Use state substantive law, & fed. procedural law

ii. Fed. court can’t make CL

iii. If a fed. rule conflicts w/ a state rule, if the fed. rule is C & conforms w/ the REA, use the fed. rule

iv. Twin aims:

1. discourage forum shopping

2. avoid unfair administration of laws 

a) (i.e., avoiding the potential for state & fed. courts sitting in the same state reaching dif. outcomes based on the same facts)
c. York – OD test (modified by Bryd)
i. (SOL case)

ii. Rule: Where there is no FRCP, apply state rule when its OD

iii. “procedure” label doesn’t necessarily = “procedural”

1. If state rule = “mere form & mode” of accomplishing goal, use fed rule
2. If state rule = “a rule intended to be bound up w/ the defn of rights & obligs of the parties” then use state rule
d. Byrd – balancing test 
i. (modifies the York test)
ii. Follow state (procedural practice) law if it bears substantially on how case comes out, unless affirmative countervailing considerations of fed. interests.  
iii. Balance policy behind fed. std vs. policy behind state std
1. (look at more than outcome)
iv. Likelihood of dif. result
v. Policy interests underlying each side
vi. if fed. way of doing sth = “essential function”, then go w/ fed. Way
vii. defer to state rules in matters of form & mode if OD in order to implement Erie policy of uniformity
e. Hanna
i. Part 1 – non-FRCP fed. practice

1. focus on twin aims of Erie – would they be compromised by allowing fed courts to ignore the state statute in favor of their usual practice? (forum shopping? Inequitable result? If not, go with fed practice.
ii. Part 2 – FRCP direct conflict
1. Congress has power under Art II and N&P clause to “regulate matters which, though falling within the uncertain area between substance and procedure, are rationally capable of classification of either.”

2. use when there is a DIRECT conflict between FRCP and state rule

a) When not in direct conflict – do Byrd balancing test (what’s the reason behind the state’s rule? The fed rule?)

3. establishes powerful presumption that fed courts can use FRCP

a) even if in conflict w/ state rule

b) even if affects outcome

4. FRCP is both C and comports w/ the REA by not abridging, enlarging, or modifying any substantive right of any litigant it controls. No FRCP has failed this test.

5. Analysis FRCP in direct conflict w/ state procedural std:

a) Div. case?

i) No → Erie
ii) Yes → is it a fed. statute? 

1) Yes → apply it

2) No → is it a FRCP/FRAP/FRE?

a. Yes → apply it – REA, the rules rule

b. No → fed. policy? (Byrd + York + Hanna 1)

6. REA – presume congress + SC did it right in passing rules, it was a proper use of powers of congress + SC

f. Analysis based on source of the federal law
i. Source = FRCP/FRAP/FRE

1. Apply fed. std
2. (permitted per C/REA)

3. Basis – Hanna 2, also Sibbach
4. No balancing of interests/policy req’d.
ii. Source = US Constitution
1. Apply fed. std
2. (rare)

3. Basis – supremacy clause

iii. Source = Procedural statute (fed. court std other than REA)

1. Apply fed. std
2. (assume fed. statute = constitutional)

3. (includes 28 USC)

4. Basis – Stewart v. Rico
5. high up in hierarchy

6. still apply unquestionably substantive state law

iv. Source = case law
1. (latches, equity, etc.)

2. consider what’s being interpreted

3. Apply ??

a) Depends on answer to state analysis 
4. Basis – Hanna 1
v. Source = custom or practice
1. consider – what does custom relate to?

2. Apply ??

a) Depends on answer to state analysis 
3. Basis – Erie
g. Analysis based on source of the state law
i. No hierarchy like w/ fed law
1. sources: state constitution, statutes, rules, case law, custom + practices
ii. If pure substantive, apply state
iii. If “arguably procedural” but may be partly substantive, then:
1. Ask: Is the procedure integral to (bound w/) state created rights?
a) Yes → what does MOD (Hanna 2) say?
b) Strong Yes → fed court works hard to apply state std (will say fed. std doesn’t occupy the whole field, so no conflict)

c) No → then ask if it is just a “form & mode” of enforcing state right

i) Yes → apply fed

ii) No → MOD
iv. When to ask Q re: OD?
1. based on Π’s mindset prior to filing 
2. would Π, at time of filing, have chosen fed over state court for the use of this fed std?

a) E.g., 8x11 paper v. bond weight

b) Most things = NO

c) But, Π would file in court where SOL has not run, so shows is not only procedural

v. MOD

1. if the state rule = integral to state –created right; would give dif. outcome across the street, apply state right

2. (can’t pick fed court on this basis)

3. (applies to case law/custom or practices in fed. proc – but not other sources of fed. proc law)

vi. What if no state law on point?

1. Fed court has to determine how the state’s highest court would decide the issue today

2. some states allow fed courts to ‘certify’ issue to state’s highest court for resolution

X. Appeals
a. Generally

i. Battle of fairness v. justice

ii. Adversely affected party can bring appeal

1. if you get all relief you sought, not adversely affected, even if you didn't win on all your claims

iii. When? See fed. rules of appellate procedure. 30 days (60 if government).

1. Timing is very strict

2. (timing limits are jurisdictional - court can't waive/get around)

iv. Can't consent to appellate jdx (both sides wanted the appeal)

v. What about R54(b)?

1. Once some of the parties get final J, they can appeal (even though trial continues for other parties &/or claims)

vi. Where it does apply, court expressly has to say its final 

vii. Mandamus (not really an appeal) - orig starting in CoA - to get TC to do/stop X, e.g. order judge to do/stop doing sth
b. Final J on the merits
i. Litigation on the merits has ended, & leaves nothing except execution of J
ii. 28 USC § 1291 - timing, jd
iii. → final on collateral issue?
1. Possibly immediately appealable if it fits Cohen test
iv. → on issue w/in progress of litigation? (= interlocutory decision)
1. Usu. not immediately appealable
2. BUT, look @
a) § 1292(a) - rigid application
b) § 1292(b) – flexible
c) Appealable but hard to win (double certify) - TC J has to certify + COA has to accept)
c. Interlocutory Appeals
i. Cohen doctrine (p. 637 Yeazell) – 3 part test for an immediately appealable order ( Pragmatic test
1. Conclusively determine disputed Q
2. Important issue resolution (separate from merits)
a) How important is important?
b) If you were correct, would the right have 0 value if had to wait for appeal?
c) Immunity is enough
3. AND unreviewable at appeal from final J (right has lost its value, unable to be vindicated)
ii. Certification / failure to certify class = immediately appealable (R23(f))
iii. Tradeoffs – 
1. For other unappealable decisions, assume TC got it right
2. (so no interlocutory decisions get reviewed)
iv. §1291 does not authorize any interlocutory appeal
� Kuhko, p. 741


� Calder, p. 745 (nat’l enquirer article)


� Keaton, p. 747 (hustler libel suit)
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