Civil Procedure: Spring


Civil Procedure Spring 2006 Outline 

SECTION 1: 

I. Judicial Control Over the Verdict

· Tension between finality & getting cases decided on merits

A. R50: Judgment as a Matter of Law
1. At trial R50(a): Motion for must be made before submission to the jury (a)(2), but after other party has been fully heard at trial (a)(1).  (typically after ( closes). 

a. Court will grant if there is no legally sufficient evidentiary basis for a reasonable jury to find for the non-moving party on that issue (a)(1). 

b. Moving party must state grounds (a)(2)--

c. Policy: Give ( opportunity to cure so can decide on merits.

2. Renewal after trial R50(b): May renew w/in 10 days after entry of jment. JNOV

a. Must have filed a 50(a) motion to renew!

b. May alternatively request new trial or join mtn for new trial u/R59.

i. If JML motion renewed, ct shall also rule on new trial 50(c)(1).

ii. Ct shall specify grounds for granting/denying motion 50(c)(1).

c. Court may,  

i. If verdict returned (b)(1): (A) allow jmnt to stand, (B) order a new trial; (C) direct JML.

ii. If no verdict returned (b)(2): (A) order a new trial, (B) direct JML. 

iii. Ct can conditionally grant/deny motion for new trial (c)(1), so party can appeal. (only relevant if App ct reverses jgmnt)

iv. Deny JML, but order NT if believes decision against evidence.

d. Policy: Avoid holding NT if TC’s decision is reversed.

3. Non-moving party: 

a. Won @ trial & lost on renewed JML, may move for NT(c)(2), must file w/in 10 days: Ct may grant if legal errors made @ trial. 

b. Won @ trial & won on JML, may move for NT in case reversed (d).

4. Analysis: Same as MSJ: Must consider evidence in light most favorable to non-movant. “No reasonable jury could find for non-movant.”

a. When is evidence legally sufficient? Three tests: 

i. If ( has any (even a scintilla) of evidence supporting her claim.

ii. Non-moving party’s evidence, taken in light most favorable to the non-moving party, would not support a verdict for the that party.

iii. Consider non-moving party’s evidence in most favorable light & moving party’s evidence that is not impeached or contradicted by non-moving party’s evidence. FRCP standard. 

5. Policies/tension: 

a. Chance for ct to correct errors.

b. Rule of judge v. jury (Const. dictates), 7th Amend.

B. R59: Motion for a New Trial & Juror Impeachment
1. Two situations where NTs typically granted: (1) for errors in the trial process [legal errors]; (2) When trial process was fair, but resolute was clearly wrong “against weight of evidence” [factual errors].

2. Request NT (a)(1) w/ in 10 days of jgmnt (b), OR

a. To impeach jury verdict, will consider [errors]: 

i. Court (evidence rulings, instructions)

ii. Attorney (prejudicial statements to jury)

iii. Witness misconduct

iv. Jury acts & bias. Standards for evidence:

1. General rule: juror affidavits not admissible

a. Ex: false stmnts at voir dire & statute.

2. Bias: Only time ct will consider mind of juror.

3. Federal Ct: Overt acts outside jury room only

4. Some states: Overt acts in jury room (if corroborated)

b. Affidavits:

i. Moving party: file w/ motion

ii. Non-moving: 10 days to file opposing, may be extended to 20 w/ ct consent or parties written stipulation.

3. Ct may order NT on own motion w/in 10 days (d).

4. Amend jgmnt (if bench trial) w/in 10 days of jgmnt (e).

a. Can amend b/c of legal & factual errors (not clerical: see R60)

5. NT b/c of Damage awards: Additure & Remittur
a. Additure: Jury returns $30M verdict on $10K case

i. Judge gives ( option of $10K or NT

b. Remittur: Jury returns $10K, judge thinks s/b $20M

i. Judge can only order NT

ii. Not allowed in federal courts, ok in some state courts

c. NT may be whole or just on damages

6. Can also get NT b/c of:

a. New evidence (could not have discovered before trial)

b. If don’t discover until late, may move under R60(b)

7. The party who won the verdict may not immediately appeal the judge’s grant of a NT b/c entitled to appeal only when case is over in trial ct. When the judge enters an order for NT no “final decision” 28 USC 1291. 

8. Verdicts in cases not w/in ordinary knowledge of jurors scrutinized more closely?

9. Lower standard than R50 motion

C. R60: Relief from Judgment : relief from final judgments.
1. (a) Clerical Mistakes: Corrects blunders. Easy to get relief. May be corrected:

a. Any time by trial court

b. Before appeal is docketed

c. While appeal is pending w/ leave of app. ct. 

2. (b) Ct decision written correctly, but in error. Difficult to get relief. 

a. Basis for relief:

i. (1) Mistake, inadvertence, surprise, excusable neglect

a. Except w/ default, difficult to justify 

ii. (2) New evidence: not discovered in time for R59(b)

iii. (3) fraud/misconduct by adverse party

a. If material to issue @ trial, was deliberately fraudulent & controlled result.

iv. (4) Jgmnt is void

v. (5) Jgmnt satisfied or d/c OR based on vacated jdgmnt

vi. (6) Any other reason

b. Timing: (1), (2), (3) <1 yr (can’t avoid via (b)(6) motion).

c. Considerations: 

i. Can’t use b/c law changed

ii. Balance of finality v. merits.

D. 61 Harmless Error
1. No error (evidence, defect in ruling, done/omitted by ct) is grounds for NT unless inconsistent w/ substantial justice.

2. Ct must disregard any error that does not affect the substantial rights of the parties.

SECTION 2: REMEDIES, COSTS & DUE PROCESS

I. Remedies: Right given to party by law and means of enforcing that right.

· Tension between due process & fundamental fairness

A. Pre-judgment Relief:

1. Purpose: Preserve status-quo so that any relief obtained post-trial is meaningful.

2. Types:

a. Preliminary injunctions: R65(a): (1) notice required; (2) ct may order hearing consolidated w/ trial on merits. [can last indefinitely]

i. In general courts should only grant where ( shown:

1. Strong likelihood of success on merits

2. Irreparable harm if denied

3. Balance of hardship strongly favors P

4. Issuing injunction will advance public interest

b. Temporary restraining orders R65(b): 

i. May be granted w/o written or oral notice to adverse party if:

1. (1) Clearly appears from affidavit/complaint that irreparable injury…will result before party can be heard…

2. (2) Atty certifies in writing efforts to give notice or why notice should not be required.

3. (2) Shall be set for hearing at earliest possible date

4. (c) Applicant must give security

ii. Expires in 10 days unless good cause shown.

iii. If granted w/o notice, hearing scheduled for earliest possible t

c. Pre-judgment seizure: R64: State law governs. Ensures property will be available to ( if she prevails (esp. if property in issue)-- 

i. Applies: real & personal property & wage garnishment

ii. Procedural DP: Source is 14th (state) & 5th (federal) Amends. —protect (’s interest. Must be w/in reasonable time.

1. Notice (informal ok)

2. Hearing: Opportunity to contest

a. Before seizure: More likely to comport w/ DP

b. After seizure: Const. in some circumstances?

3. Timing & Adequacy of: Use Matthews v. Eldridge test: Balance:

a. Private interest (: Significant? Burden? Real prop?

b. Risk of erroneous deprivation (debit/credit & gov’t bennies < tort cases). Probable value of additional / substitute safeguards

c. Gov’t interest involved (burden)

4. Apply Test even when gov’t not a party.

iii. Examples:

1. What comports w/ DP: 

a. 30d for hearing re towed vehicle, 

b. Boot of car for failure to pay 7 outstanding parking tickets w/o prior hrg.

c. Attachment of house w/o hearing or bond o/K dispute re home repairs ok [risk of error not high]

2. What doesn’t: 

a. Tow & destroy vehicle parked near home b/c “junk”

b. Seizure of house w/o notice & prior hearing pursuant to forfeiture laws [gov collected rent from (’s property]: gov interest was in property, not forfeiture.

B. Post-judgment Relief:

1. Damages: General purpose is compensation.

a. Non-punitive: Limited to nominal unless injury proved (c/r)

i. Damages should compensate injury

b. Punitive: Can be recovered in c/r action “when the (s conduct motivated by evil motive or intent or when it involves reckless/callous indifference.”

i. Due process limits on. 3 factors:

1. Reprehensibility of conduct 

2. Ratio of punitive to compensatory:

a. Punitive can be higher when comp small; but if comp significant, then a lesser ratio “perhaps = to comp damages” needed to comply w/ DP

b. Damages for ED contain punitive element

c. Can’t use (’s wealth to justify high award

3. Should be comparable to civil penalties 

ii. Idea that state has exclusive power to punish.

c. USSC will not presume compensate able injury from violations of DP.

d. Enforcement: $ judgment is not an order to the (, it is an adjudication of his rights or liabilities. 

i. Can’t be held in contempt for failure to pay.

ii. Ordinarily, enforced against assets (not income)

iii. Get writ of execution from ct directing sheriff to seize asset. 

1. State law may auth. attachment of (’s assets

2. Many assets protected from seizure: basic needs.

3. ( may go bankrupt.

2. Equitable relief: when $ inadequate remedy; decided by judge.

a. Permanent injunction: 

i. Criteria:

1. ( succeeded on merits

2. No adequate remedy at law

3. Risk of irreparable harm

a. ( claim right and harm imminent. 

4. Hardship on (
5. Serve public interest

6. Can court administer (difficult to monitor). 

ii. R65: Form/scope: req. specific terms & describe in reasonable detail act(s) to be restrained; binding only on parties to the action (agents) & persons in concert/participation w/ them.

b. Enforcement: Contempt: criminal/civil hodgepodge
i. Civil contempt: Ct directs ( to pay ( $ to compensate for harm caused by violation of decree. (odd b/c initially said $ inadequate)
ii. Coercive civil contempt: Penalty to prompt future compliance (only if ( doesn’t obey first order).
1. Collateral rule: ( can’t contest validity of injunction @ contempt proceeding.
3. Declaratory relief

C. R54 Judgment, Costs

1. (a) Judgment = decree/order from which an appeal lies

2. (b) When multiple claims/parties, ct may direct judgment re 1+ < all only upon an express determination that there is no reason for delay.  W/o such a determination, not considered final.

3. (c) Jgmnt by default shall not be different in kind or exceed amount prayed for in demand for jgmnt. Except as to party against whom judgment is entered, every final judgment shall grant relief to party who won even if the party has not demanded such relief in pleadings.

4. (d) Costs & attorney’s fees. 

D. Attorneys Fees/Cost of Litigation
1. General rule is ea. party pays own atty fees

a. Exceptions in statute: (1988 & copyright “fee-shift”

2. Cts used to use “lodestar” method to calculate: now hourly rate. 

SECTION 3: JURISDICTION: Requires SMJ, PJ & venue.

I. Subject Matter Jurisdiction

· The authority of the court to hear a certain type of case
· SMJ cannot be waived & court has duty to raise objection if the parties fail to do so.

· Objection re SMJ can be raised at anytime, inc. after judgment entered. R12(h)(3). 

· Federal courts have limited jurisdiction & original more limited than appellate.

· Four ways to get to fed court: Diversity, federal question, supplemental & removal.

First ask: Is this a state or federal case? 

· If it’s a state case, the court will have SMJ unless its exclusive to federal courts

· If it’s a federal case, only can have SMJ based on diversity, fed question, or 

A. Federal Court SMJ: limited jurisdiction of trial courts; can only hear cases enumerated under Art III and only to the extent Congress has authorized by statute. Always look for both!

1. Diversity of Citizenship 28 USC § 1332:  

a. (a) Claim must exceed $75K, exclusive of interest & costs AND 

i. Legal certainty test: Court will accept (’s AIC, unless ( can prove to a “legal certainty” that ( cannot recover more than the statutory minimum. 

1. Ask: (1) Is this sort of recovery permitted u/ applicable substantive law? (2) Is this claim made in good faith?

2. Injunctions, violations of rights, etc: Look to damage to ( if not granted.

ii. Aggregation of claims permitted:
1. 1( v. 1(: All of (’s claims against the (, whether related or not, can be aggregated. R18. 

2. Two or more (s unite a common, undivided interest (must be related): both owners of same car or COA based in same fact (single car accident).

3. Multiple (s: Only if jointly & severally liable.

4. Can’t aggregate claims of class members. 

iii. Other Considerations:

1. Ok for ( to recover less than $75K, but may influence costs/ fees ( pays (or court imposes on () (1332(b). 

b. (a) Is between:

i. (1) Citizens of different states

ii. (2) Citizens of a State & citizens or subjects of a foreign state;

iii. (3) Citizens of diff. states & in which citizens/subjects of a foreign state are additional parties

iv. (4) a foreign state, defined…

c. Citizenship: determined @ t of filing suit (not COA). 

i. Equated w/ domicile: state where is has taken up residence w/ intent to remain indefinitely. 

1. US citizens who live abroad not citizens until they return. 

ii. Alien if permanent is citizen of the State she is domiciled in (a)(4).
1. If not permanent—foreigner.  
2. No suits btw resident aliens of different states.
iii. Corporations (c)(1):

1. Every state where incorporated AND

2. One principle place of business:

a. Bulk of activities: substantial activities

b. Nerve center (default if activities distributed evenly in every state).

3. Insurer is also a citizen of state of insured (c)(1)

iv. Legal representative of decedent/infant/incompetent a citizen of the represented person (c)(2).

v. Unincorporated Partnerships & Unions: Citizenship of all members must be considered (not a big deal b/c usually sue u/ fed question). 

vi. Trustees/Class representatives: only citizenship of reps matter.

d. Complete diversity req’d Strawbridge & modified by State Farm: no two adverse parties can come from the same state. 

e. Diversity jurisdiction is always concurrent

f. If challenge to SMJ succeeds: federal court must dismiss the action unless:

i. There is SMJ based on a federal question;

ii. The “non-diverse” party is not “indispensable” u/ R19(b) and can be non-suited to avoid destroying SMJ (even in appeal!)

g. Policy: to protect out-of-state parties from local prejudice. 

2. Federal Question 28 USC § 1331. Look (’s “well pleaded” complaint & ask:

a. If COA “arises under” C, treaties or laws of the US (fed. statutes & CL). A case will “arise under” if:

i. Federal law creates the right and authorizes ( to sue to enforce that right. Holmes
ii. Federal law creates right, but does not expressly authorize ( to enforce that right. (Merrell Dow Pharmacy ) If:

1. ( part of class whose benefit statute was passed 
2. Cong. Intended law to create private COA

3. Fed COA would serve “underlying purpose” of leg scheme 

4. COA not traditionally regulated by state law.

iii. A state law claim that turns on a substantial federal issue.

b. Can be express or implied (lower courts divided)

c. Anticipation of federal defense not sufficient, counterclaims not considered [would give (s too much power].  
d. Is claim plausible on merits? 

e. Exclusive Jurisdiction: Most of the federal court jurisdiction is not exclusive. 

i. Patent & copyright cases

ii. Antitrust

iii. Bankrupcy

iv. Certain types of securities and admiralty claims

f. No amount in controversy requirement (w/ few exceptions)

g. If the case contains a fed. question, diversity requirements (citizenship,$)  become irrelevant on the issue of jurisdiction.

h. While ( may rely solely on state law, can’t escape fed. w/ “artful pleading.”

3. Other basis: cases in which the US is a party, cases between states, etc. 

B. Supplemental Jurisdiction 28 USC 1367:
1. Basic Rule: 1367 (a): District courts will have supplemental jurisdiction o/ claims where they have original jurisdiction & over all other claims that are “so related to the claims in the action” that they form part of the “case or controversy” …Such supp juris inc. claims that involve joinder or intervention of additional parties.

a. Pendant Claim: ( attaches 1+ state claim to claims against ( o/which the court has SMJ (based on diversity or federal question). 

i. Supp juris if (1) “same nucleus of operative fact” AND (2) none of the discretionary exceptions of 1367(c) apply.

b. Pendant Party: ( attaches 1+parties w/state COAs. (R 14, 19, 20, 24)

i. Supp juris if: 

c. Ancillary Claims: ( counter-claims (R13(a)) w/ state claim where court has SMJ over original suit (based on diversity or federal question). 

i. Supp  juris if (1) “same nucleus of operative fact” AND (2) none of the discretionary exceptions of 1367(c) apply7826
2. Exceptions: 1367 (b):  In suits based solely on diversity, court shall not have supp juris. over claims by (’s against:

a. Claims against 3P (s (R14) [brought in by ( or (] 

b. R19 Joinder [inc new (s]; if non-diverse party is indispensable u/R19:

c. R20 Permissive Joinder

d. R24 Intervention. 

4. Discretionary: Policy: Prevents ( from getting around diversity requirement. 1367(c): Court may decline supp juris o/claim if (1)-(4):

a. Claim raises novel/complex issues  of state law

b. Claim substantially predominates o/original juris claims.

c. FDC has d/m all original juris. claims

d. Other compelling reasons

3. Claims allowed: Compulsory counterclaims R13(a); additional parties to compulsory counterclaims R13(b); X-claims against co-parties R13(g), joinder of multiple (s under R20 to sue single ( (may skirt around AIC requirements too). 

a. ( can bring in 3P (s if original claim is based on federal question jurisdiction, but if 3P doesn’t independently meet jurisdictional requirements not clear if constitutional for FDC to hear case. 

4. Amount in Controversy: Can have supp juris. o/ additional (’s who don’t meet AIC requirement 

5. Ask: 

a. Does Court have SMJ? Is there diversity/fed Q? If YES:
b. Apply Gibbs test: 

i. Does state law claim arise out of same “nucleus of operative fact”?

ii. Would claims normally be expected to be tied together?

c. If YES: Is the case based solely on diversity? 

d. If YES: Is it a ( or ( making the claim? If (, Do any of the 1367(b) exceptions apply [re pendant parties]? 

a. Claims by (’s (or by new (’s joined under R19 or R24) against:

i. 3P (s (R14)

ii. Parties joined u/R19 (Indispensible)

iii. Parties joined u/R20 (Permissive Joinder)

iv. Intervenors R24.

b. No restriction on (s claims.

e. If NO to either (c) or (d): Do any of the 1367(c) discretionary exceptions apply?

C. Removal Jurisdiction 28 USC 1441: Gives (s choice of federal forum. 

1. Basic Rule:  1441(a) Auth. removal by (s of state court actions “of which USDC have original jurisdiction.” (w/in diversity or federal question & based on well pleaded complaint).

a. 1441(c):  May remove entire case (supp/independent claims: otherwise non-removable) if claim based on federal question jurisdiction. [Policy: So ( can’t deprive ( of federal forum by adding a state claim] 

1. If based on diversity, removal of claims discretionary. 

b. 1441(a) Case is removed to the DC “for the district & division embracing the place where the action is pending.”

1. Venue rules do not apply to removal actions. Must be removed even if this district would not have had venue u/ 1391.

c. If (’s complaint does not set $ amt, 1441(a) allows ( to allege that (’s claim may support damages of $75,000 + (subj. to R11). 

d. (f): Fed courts not precluded from hearing case b/c state court lacked juris.

2. Exceptions: 
a. 1441(b): In diversity cases, if a ( is sued in her home state, she may not be removed on the basis of diversity. 

b. All (s must agree to remove. Once removal happens, new ( can’t contest. [Reasonable interpretation of 1441(a), but prevents when policy behind diversity jurisdiction would support removal]. 

3. Procedure: 28 USC 1446: 

a. (a) ( must file in dist court w/in which action is pending (b) w/in 30 days of receiving initial complaint (a) w/ all plds, process & other paperwork. 

b. ( may file for removal w/in 30 days of receiving amended complaint, if initial complaint was not removable. 1446(b). 

c. Exceptions: 

1. Diversity: must be removed w/in 1yr of commencement (b)

2. Some cts hold that if difficult for ( to determine AIC, period for removal doesn’t begin until ( receives actual notice. 

d. State court shall proceed no further on case until remanded. 1446(d).

4. Transfer: provides for geographic transfer from one FDC to another. 

5. Other Considerations: 

a. While the general rule is that SMJ determined from (’s complaint, not applied in full force when (’s case removed. 

D. Remand 28 USC 1447:
1. If SMJ lacking, can remand at any time. 1447(c)

2. If ( didn’t follow correct procedure, ( must bring motion w/in 30 days. 1447(c). 

a. Court may deny joinder if ( seeks to join (’s whose joinder would destroy SMJ or permit joinder & remand. 1447(e)

b. If remanded, ct may require payment of just costs & expenses. 1447(c).

3. Order remanding case not reviewable on appeal unless c/r case. 1447(d).

E. State Courts: Have general jurisdiction, meaning jurisdiction is presumed to exist. 

1. Generally, family law, etc only in state courts.

II. Personal Jurisdiction: ability of the court to exercise power over a ( or item of property. Characterized as personam, in rem, quasi in rem. Limitations on PJ found in Const. and state statute. 

· PJ is a right that can be waived (R12(h)(1)). 

· Consider notice & opportunity to be heard

· Basic PJ analysis:
1. Is there a state statute that authorizes the court to exercise PJ?
2. If YES, would it be constitutional u/14th Amdt. to do so? 
· Analysis for long-arm (for out of state (s) International Shoe:

1. Do facts fall w/in long arm statute that authorizes state to exercise PJ? 

2. Does ( have minimum contacts w/ the state such that it would be constitutional u/14th Amdt. to do so?

· Has ( “purposefully availed” itself of privilege of conducting activities w/in state, thereby invoking benefits/protections of laws?

· Does lawsuit arise out of/relate to (’s purposeful contacts w/ forum (specific PJ)? Or are the (’s forum contacts so extensive that they approximate physical presence (general PJ)?

3. Would exercise of PJ be fair and reasonable, accounting for interests of (, the forum state, the ( & other policy concerns?

A.  Traditional Bases of Jurisdiction:
1. In Personam Jurisdiction: Court has power over the person of a particular (.

a. Court may render money judgment or may order ( to perform acts/ refrain from acting. Judgment creates a personal obligation on the (.

2. In Rem Jurisdiction: Court has right to adjudicate the rights of all persons in the world with respect to a particular item of property. 

a. Limited to property w/in the physical borders of the state 

b. Limited to where it is necessary for the state to bind all persons re the property’s ownership and use (condemnation, forfeiture, settlement of decedent’s estates).

c. Actual notice not required.

3. Quasi In Rem Jurisdiction: Court has power to determine whether particular individuals own specific property w/in the court’s control.

a. Does not give the court authority to determine the rights of all persons in the world in respect to the property.

b. Permits the court to adjudicate suits other than ownership based on presence of (’s property w/in forum.

c. Since basis of court’s power is the property w/in the state, the judgment does not bind the ( personally and cannot be enforced against any other property belonging to the (.

B. Statutory Limits on In Personam Jurisdiction
1. Most states have enumerated statutes granting courts PJ where:

a. ( is present in the state and personally served with process

b. ( is domiciled in forum state

c. ( consents to jurisdiction

d. ( has committed acts bringing her w/in the state’s long-arm statutes.

i. Allegations are assumed true for this analysis

ii. Many states have fallback provisions that allow jurisdiction over any suit permitted under the US Const.

2. Physical Presence at the time of Personal Service: Grants PJ over any ( who can be served with process w/in state borders, no matter how long she was present.

a. Transient jurisdiction: PJ even if ( in the state for a short t if served there.

i. Pennyoyer v. Neff (1877), affirmed in:

ii. Burnham v. Superior Ct.: Upheld PJ although claim was unrelated to the (’s physical presence in state. .

iii. Grace v. McArthur (1959): airplane ok; although court noted that the time may come when airplanes fly too high

b. Corporate “presence” 
i. Under Pennoyer:

1. If it engaged in a sufficient amount of activities & could be served like a person who was present. 

a. Unlike w/ “doing business” implied consent theory: (’s claim did not need to be related to (’s activities in state. (analogy with transient jurisdiction). 

b. “Continuous and substantial” commercial activity was necessary to constitute presence. 

ii. Modern International Shoe: Systematic and continuous activity & formal, eval using minimum contacts test: = general jurisdiction. 
c. Exceptions: 

i. Fraudulent inducement to forum: invalidates service

1. Doctrine difficult to apply where ( came into jurisdiction to negotiate resolution to a dispute. 

ii. Immunity of Parties and Witnesses: Most states grant immunity to nonresidents present in the state solely to take part in a judicial proceeding (special appearance), or who are passing through on their way to a judicial proceeding elsewhere.

3. Domicile: Grants PJ over persons who are domiciliaries of the state, even when the ( is not physically w/in the state when served w/ process. 

a. Defined: Place where she has chosen through presence coupled with an intention to make that place her home. Mas v. Perry.

i. Exception: If person lacks capacity, determined by law (infant is domiciliary of custodial parent’s home state). 

ii. Special circumstances: 

1. Prisoner: where he/she was domiciled before incarceration. 

2. Estate: where trustee was domiciled

3. Class action & shareholder suits: representatives determine domicile

iii. Person’s last domicile remains domicile if new not established.

b. Determined @ time of filing.

4. Consent: Virtually all states provide for PJ through (’s consent. 

a. Express: Can be given before or after suit is commenced. 

i. By K

ii. By appointment of agent to accept service of process

1. State can require nonresident corps to appoint an agent for service of process w/in the state, but cannot require every nonresident businessperson to appoint an agent b/c state lacks power to exclude individuals from the state. 

b. Implied: When state has substantial interest to regulate the in-state activity of a nonresident, it may provide that by engaging in such activity, the nonresident consents. 

i. Nonresident motorists: Hess v. Pawloski (1927).

ii. Corps that don’t register impliedy consent

c. Voluntary appearance: Contesting the case w/o challenging PJ. R12(h)(1).

i. Special appearance: Most states allow (’s to appear to object to court’s jurisdiction w/o waiving consent.

ii. Must be initial pleading to the court, otherwise ( waives.

5. Long-arm Statutes: PJ is granted regardless of whether ( is served w/in or outside the forum, but is limited to COAs arising from acts w/in the state.

a. Unlimited long-arm statutes: give state courts power over any person or property over which the state can constitutionally exercise jurisdiction.

b. Limitations in (or enumerated) long-arm statutes (majority):

i. Limits in tort cases: Some permit jurisdiction where the “tort” occurs in the state, others require a “tortuous act.”

1. Use Gray v. American Radiator analysis: 

a. Tortuous act takes place where last act or resultant injury occurred, not where negligent manufacturing of the product took place. 

b. Limit: Business headquartered in Illinois can’t sue out-of-state former employee: “too remote”

c. Tension: Some courts have held in telephone cases that act takes place where statements are heard, others have said where they are uttered.

d. States interpret statutes liberally to hear a case. 
ii. K cases: Many states permit juris. if COA arises out the “transaction of business” in the state. Some require ( or agent to have been physically present in state at time of transaction; others take broader view (juris over person calling into state).

iii. Property actions: Many allow juris o/nonresident when COA arises from ownership of property w/in state—some cases include chattels, while others are confined to reality.

iv. Marital dissolution cases: All states allow resident spouse to obtain PJ over the absent spouse for divorce or legal 
1. State can divorce (in rem) but not to decide cases of alimony or child support involving an absent ( (personam)
C. Constitutional Limits: 14th Amendments Analysis: Two step analysis: nexus (minimum contacts) and notice.

1. Traditional rule: Physical power: PJ consequence of state’s power to carry out its judgment (arrest, etc). Accordingly, USSC upheld jurisdiction whenever ( was served w/ process w/in the forum state [Pennoyer v. Neff (1878)]. USSC later expanded state power to those who consented and who were domiciled in the state, regardless where served.

2. Modern Minimum Contacts Standard: International Shoe Co. v. WA (1945). Whether sufficient minimum contacts exist between the ( & the forum so that maintenance of the suit against ( does not offend “traditional notations of fair play & substantial justice.” Two tests: Minimum contacts (availment & contacts) & reasonableness.

a. Minimum contacts: The quantity and nature of (’s contacts w/ forum: 
i. Systematic (formal) and continuous activity, sufficient basis for PJ for any COA= general jurisdiction. 
ii. Casual or occasional contacts: not sufficient for general.  
b. Has ( purposefully availed herself to the benefits or protections of the forum state? 
Has she committed a deliberate and voluntary act that affiliates her w/ the forum state? Consider: knowledge & effort.

i. Consider w/ non-corporate (’s:

1. In-state intentional torts

2. Initiating acts in state (calling into state)

3. Traveling to state.

ii. Consider w/ corporate (’s whether: 

1. She solicited business or marketed goods in the forum state? (i.e. ads, phone sales)

2. Has she sold products in forum state?

3. Contracted w/ parties in state?

4. Traveled to the forum state to conduct business

5. Made other efforts to serve/cultivate market in forum state? (create custom products).

6. Must consider the totality of the circumstances: passive advertising w/o more probably insufficient.

7. Unilateral act of a 3P is not purposeful availment—Deriving benefits from dealing w/ out-of-state (’s @ home ( deriving benefits from (’s home state.

iii. Foreseeability: ( subject to PJ if she knows or reasonably anticipates that her activities could give rise to COA in forum?

1. Knowledge that product may be used in forum state insufficient--( could be sued everywhere. ( should reasonably foresee being haled into court there. WW VW. 

2. Unilateral acts of 3P: (’s unilateral contact w/ forum state insufficient to establish contact of (. Hanson v. Denckla.
iv. Does putting goods into the stream of commerce constitute purposeful availment? 

1. Asahi v. Superior Court:
a. O’Connor: Foreseeability alone not sufficient. ( must have engaged in some “additional conduct”  targeting forum state (advertising in state, direct marketing, custom goods for market).

b. Brennan: No targeting necessary. Foreseeability is met when placed in stream of commerce. This is consistent w/ Gray v. American Radiator.

c. Stevens: No comment re targeting. Must evaluate based on volume, value and (hazardous) character of goods.

d. Asahi possibly distinguishable on basis of (1) was a component maker, not a manufacturer of final product; (2) was a 3P ( to the suit, rather than direct (, (3) sold to Taiwanese corporation rather than an American one.
2. Contrast w/ 

a. Gray: purposeful availment established by putting product into stream of commerce where it is foreseeable that product will arrive in forum state.

b. WW VW: reasonable to subject manufacturer if it “serves, directly or indirectly, the market for its product.”

3. Weigh reasonableness standard more heavily if attenuated.

v. The effects test: Calder v. Jones: 
1. Intentional act
2. Express “aiming” @ forum
3. Brunt of harm focused in forum
4. See also: (1) Keeton v. Hustler Magazine national zine subject to PJ for libel actions in every state where zine is sold. Publishers may reasonably anticipate being haled into court in ea. state. 

c. Contact’s Relation to Claim Does the lawsuit arise out of/relate to (’s purposeful contacts w/ forum (specific PJ)? Or are (’s forum contacts so extensive as to approximate physical presence (general PJ)?:
i. If (’s acts are continuous & systematic  & the COA is related to activity, PJ is Constitutional.
ii. If (’s acts are continuous & systematic  & the COA is unrelated to the activity, maybe Constitutional**
iii. If (’s act is isolated and the COA is related to that activity, maybe Constitutional. See Mcgee.**
iv. If (’s act is isolated and the COA is unrelated to that activity, Unconstitutional. See Helicopteros  Nationales v Hall.
v. Balancing: strong connection with COA lowers the quantity of contacts necessary; pervasive contacts will justify PJ where there is little state interest.
vi. Claim specific tests for out of state (s.
1. Intentional Tort:
a. Effects test: Calder v. Jones: 
2. Negligence Tort:
a. Car accidents: presume that contact is of the “nature & quality” to uphold PJ
b. Product Liability: stream of commerce
c. Weigh DP fairness standard more heavily. 
3. Contracts:
a. McGee: K had “substantial connection” to forum state.
b. BUT, not if 3P’s decision to move is unilateral.
4. Cyberspace contacts:
a. Pavolich: No purposeful availment b/c not expressly aimed & foreseeability too attenuated. Sliding scale: passive posting, local( interactive, initiates contacts, repeated tx, toll-free #, national audience.
d. Fair and orderly administration of the laws: Consider:
i. Nature and quality of contacts
ii. Interests of (: protect from unreasonable auth of states (federalism)
iii. Inconvenience (foreign legal system) / balance against (
iv. Interest of forum state (stronger w/ safety/protection issues)
v. Location of witnesses and evidence
vi. Interests of (
vii. Other policy concerns
D. Personal Jurisdiction in Federal Court: R4(k)
1. Federal Ct has PJ only to the extent a state court in which it sits. 4(k)(1)(A). 

a. Ask: 

i. Does the state have PJ? If Yes—Federal court has PJ. 

ii. If No, Do one of the exceptions apply? 

b. Exceptions:

i. Congress auth. PJ in statute (antitrust, bankruptcy)

ii. Service authorized w/in 100 mi of federal court house even though may fall outside state lines (“bulge jurisdiction”)

iii. Fed courts have PJ o/ any ( “who is not subject to the jurisdiction of courts of general jurisdiction of any state.” 4(k)(2). 

1. When state’s long-arm statute doesn’t apply

2. Not sufficient contacts w/ any state

3. Where contacts w/ any state insufficient, but contacts w/ whole country are sufficient.

E. Challenging Personal Jurisdiction

1. Direct attack: ( appears in court to challenge exercise of jurisdiction. If objection not raised immediately, it is waived. If raised & lost, can defend on merits w/o waiving obj & bring issue on appeal.

a. State Courts: Varies from state to state. Some allow “special appearances”

i. Must be careful not to raise any other issue (defense on merits), or will waive objection.

b. Federal Courts: ( may appear to object to personal jurisdiction & may also raise other objections at the same time w/o waiving the objection to jurisdiction. FRCP 12(b).

2. Collateral attack: Ignore suit. ( has right not to appear if court does not have jurisdiction. Risky b/c if default entered, judgment could be enforced & ( will have lost chance to defend on merits.

a. Full Faith and Credit Clause of Const. requires states to enforce if original court had jurisdiction o/(.

b. Enforcement: ( must get (’s home state to recognize judgment. Two methods:

i. Traditional: file a new action on the judgment in the enforcing state seeking a “judgment on the judgment.”

ii. ( registers a certified copy of the judgment in the (’s home state court. No need to file suit. 

iii. ( may not challenge jurisdiction in enforcement if already did so in original suit.

B. Notice [unfinished]
1. Mullane v. Central Hanover Bank & Trust Co.

a. Must reasonably convey the required information 

b. Must give reasonable time for those interested to make their appearance (respond & object)

c. To comport with DP, must be “reasonably calculated under all circumstances” to give actual notice:

i. Notice by publication suitable only when it meets “reasonably calculated” requirement, such as when whereabouts unknown or when associated w/ property that ( should be watching. 

1. When ther (s are given notice & will likely represent interest of all (’s, mail more permissible if unknown.

2. Personal always adequate

3. While raised by (, ( has burden to prove notice constitutional. 

a. DP focuses on method (not receipt)
b. However, see Hanna v. Plumer: posting on doors in public housing complex was unconstitutional.
4. Waiver:
a. K
b. 4(d)(1) permits waiver w/o waiving objection to venue or jurisdiction
c. 12(b)(5)( 12(h)(1). If ( doesn’t object.
III. Venue 28 USC 1391: 3d part of test. 

· Venue is (s privilege & only (s may assert that venue is improper.

· Prevent inconvenience to (s & ensure suits are tried in courts w/ some connection to claims. 

· Residence = domicile. 

A. Diversity cases: 1391(a) authorizes venue in any judicial district where:

1. (1) Any ( resides if they all reside in the same state; OR

2. (2) Where a “substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated;” OR

3. (3) Where ANY ( is subject to PJ at the time the action is commenced “if there is no district in which the action may otherwise be brought.” [last resort]

B. Federal Question: any action “not founded solely on diversity of citizenship,” 1391(b): auth. venue in any judicial district where:

1. (1) Any ( resides if they all reside in the same state; OR

2. (2) Where a “substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated;” OR

3. (3) ANY ( may be found if no jud. dist. where it may otherwise be brought.

C. Corporate (s: 1391(c): Defines “residence” as “any judicial district in which it is subject to PJ at the time the action is commenced.” If there is no such district, corporation deemed to reside in the district w/in which it has the most significant contacts. 

1. Each dist. in a state w/ multiple fed dists. treated as a “state” to determine venue.
D. Change of Venue 28 USC 1404: 
1. Court may transfer for convenience of parties & witness, in the interest of justice, to “any other district court where it might have been brought.” 1404(a).

E. Cure for Venue 28 USC 1406:

1. If venue wrong, court can dismiss or transfer to any district court in which it could have been brought. 1406(a). 

D. Waiver: 

1. ( waives venue objection if fails to raise in response to comp. 12(b),(g) & (h)(1)

2. Forum Selection clause: may waive in K. 

3. If ( fails to object to wrong venue, fed court may exercise jurisdiction. 1406(b). 

__________________________

SECTION 4: CHOICE OF STATE OR FEDERAL LAW

I. Erie: The federal court has the power to hear diversity cases even though there is no federal legislative power to create law. 
1. Object: Use state substantive law and federal procedural law in diversity suits & supplemental jurisdiction cases.

a. Rules of Decision Act of 1789 (28 USC 1652): State law provides rules of decision in federal court “in cases where they apply.” 28 USC 1652. 

i. For diversity & supplemental juris cases, state substantive law applies (statutes and case law per Erie).

b. Rules Enabling Act (28 USC 2072): Federal courts make their own rules of procedure. These rules shall not “abridge, enlarge, or modify,” any substantive right. 28 USC 2072(b). 

2. Policy: Erie’s twin aims are:

a. To discourage use of federal court to avoid unfavorable state law (forum shopping).

b. To avoid unfair administration of laws. The outcome in federal court should be substantially the same as if the case was decided in state court. 

c. Federalism: state courts should be allowed to regulate own affairs.

II. Analysis: Remember only applies to diversity cases
1. First: Is there a direct conflict?

a. Is the federal law sufficiently broad that it “occupies the whole field?” If the federal rule or statute is narrower in coverage than the state statute, it may permit superimposition of the state requirements w/o interfering w/ the application of the rule: Apply state law.

· Rules often read liberally to avoid conflict.

b. If both rules cannot be applied at the same time, then there is a conflict.

· Contradictory procedures (unanimous v. majority verdicts)

· Fed. law provides discretionary standard v. a state law that proscribes a particular outcome (required v. discretionary penalty for appeals)

· Fed. law intended to “occupy the whole field” or applying state rule would impair operation of federal provision. 

2. Federal law: Generally, if from the Const., FRCP or a Congressional statute and directly conflicts w/ the state law, apply the federal rule.

a. What is the source of the federal law?

i. Constitution: apply federal.

ii. Federal statute: 

· Are they constitutional ( “arguably procedural”? If yes, apply federal.

· Presume yes. Congress has authority u/ Art. I Sec. 8.

iii. FRCP (Hanna 2 analysis): Constitutional authority (Art. III) and statutory authority under the Rules Enabling Act (Sec. 2072). 

· Is it constitutional--(“arguably procedural?” 

· If YES, then apply REA 28 USC 2072:

· (a) Does it relate to “general rules of practice and procedure & general rules of evidence”? If yes, meets “procedurality” requirement (similar to Const).

· (b) Does the rule “abridge, enlarge, or modify any substantive right?”  “Substantive” might mean something different u/ this test. 

· Does the FRCP address primarily rights outside the courtroom v. administration of litigation in the courtroom?

· Atty-client privilege or right to recover atty’s fees. 

3. Federal common law / practice: Statutory authority under the Rules Decision Act, 1789 (Sec. 1652): requires courts to apply state substantive law. 

a. Is state provision integral to state rights or just a “form and mode” of enforcing these rights? 

i. First apply Hanna 1: Apply modified outcome determinative test: 

· (1) Would ( choose federal court o/state court b/c of federal court service rules?

· (2) Is the difference between the state procedure and the federal practice sufficient to be viewed as “inequitable administration of the laws.”  

· If Yes: state provision integral ( apply state law

· If No: state provision a “form & mode” of enforcing rights ( apply federal law.

ii. Second, apply Byrd : Are there any countervailing federal policies that arise from the federal court’s status as an independent judicial system?  

· Frequently used when issue re judge & jury (7th Amd)

· Statute providing a 6m grace period to re-bring suit w/o bar by SOL upheld b/c integral to policies served by SOLs. 

· State requirement for arbitration decision of medical malpractice claims upheld where fed practice has no such provision.
4. Case chronology:

a. Erie: Read the RDA to require the use of state procedural law when the difference between state & federal law might substantially affect the outcome of the case. Overturned Swift v. Tyson & federal common law.

b. Guaranty Trust v. York (1945): created outcome-determination test: b/c substantive vs procedural law inadequate: “the outcome of the litigation in the federal court should be substantially the same so far as the legal rules determine the outcome of a litigation, as it would be if tried in state court.” 

· Applied state SOL.

· No apparent stopping place: everything outcome determinative. 

c. Byrd (1959): added assessment of governmental interests behind the rules contending for application. Fed court entitled ( to jury trial. 

d. Hanna (): “Whether the application of the rule would have such an important effect upon [the litigation]…that it would be likely to cause ( to choose federal court.”
_______________________

SECTION 5: APPEALS

Appeals : No constitutional right to appeal in civil cases.
A. Basic Rule 28 USC 1291: Only final decisions may be appealed. There is nothing left to do but execute the judgment. 

1.  Policy / tension between:

a. Fairness: parties should win/loose depending on compliance w/ procedural rules & quality of arguments.

b. Justice: The “right” party should win.

2. Presumption that trial court decision is correct R61.

a. “No error…shall be set aside unless inconsistent w/ substantial justice.”

b. “Court must disregard any error/defect in proceeding which does not affect the substantial rights of the parties.”

3. Who can appeal? 

a. Those who have suffered an adverse decision.

i. If party lost on one theory, but won on another, only entitled to appeal decision if wining on rejected theory would entitle that party to more OR different relief (a different judgment). 

b. When petitioner received some, but not all the relief she requested. 

c. No party who has settled.

d. Unnamed class members who objected to settlement, but didn’t intervene.

4. When can you appeal? 

a. w/in 30 days or 60 days if US a party. ___?

b. Final judgment rule: Judgment is a “decree and any order where appeal lies.” R54(a). A decision is final when it “ends litigation on the merits and leaves nothing for the court to do but execute the judgment.” 28 USC 1291. 

i. When party seeks to appeal an order that would be final but for the interposition of a common post-trial motion (JNOV), appeal is held in abeyance until motions disposed of—preserves appeal. 

ii. Exceptions:
1. Interlocutory orders:  28 USC 1292

a.  On injunctions or receiverships or in admirality cases (a). [rigid application]

b.  Discretionary. When district courts certify an issue for interlocutory appeal & circuit court aggress to hear it. Must be made w/in 10 days. [flexible but difficult to get] Certification by trial court requires 1292(b):

c. Controlling question of law

d. Substantial grounds for difference of opinion

e. Immediate appeal may materially advance ultimate termination of the litigation 
2. Partial final judgments R54(b): 

a. Issued by judge in case involving multiple issues or parties.

b. Judge must make express finding that there is no just reason for delay.

c. Reviewed for abuse of discretion.

3. Class certification: FRCP 23(f) allows immediate appeal whether granted or denied.

4. Mandamus: Extraordinary remedy, for exceptional circumstances, when judge usurping power. Need to show right to writ clearly & indisputably.

a. Begins in ct of appeals; orders TC to take/stop some action. 

iii. Collateral Order doctrine: (exception/“interpretation” of final judgment rule). Use Cohen analysis:
1. Must show:
a. TC conclusively determined claim of right,
b. Separate & collateral to central COA (merits)
c. Too important to be denied review, not just a private K right between parties.
i. Immunity
d. Effectively unreviewable on appeal: legal/practical value of right would be destroyed if not vindicated before trial. 
c. Moot: May not appeal if circumstances have changed so that relief if is no longer possible. Exceptions:

i. (’s claim satisfied despite adverse ruling by lower ct, but question raised likely to reoccur & application of mootness would effectively prevent appellate review.

ii. Mootness resulting from settlement? ???

5. Is there an appealable issue preserved? 

a. Generally, failure to present to TC results in waiver R46.

b. To preserve, must:

i. Plead objections

ii. Support pleaded objections w/ objections to the evidence

iii. Request rulings & instructions from court

c. Exceptions:

i. SMJ

ii. Change in law: Courts waiver. If change is sufficiently fundamental, may hear arguments not made below.

iii. Plain error rule:  52(a) findings of fact shall not be set aside unless clearly erroneous. Errors or defects in ruling, orders, etc. shall not be set aside (etc) unless inconsistent w/ substantial justice. R61.  
1. Where lower court decision seriously affects fairness, integrity or reputation of judicial proceedings.

d. Appeallee can use new argument in support of judgment. 

6. Things that we have studied that are not appellable: 
a. Order remanding case not reviewable on appeal unless c/r case. 1447(d).







