CON LAW
Judicial Review/Jurisdiction

Marbury v. Madison (writ of mandamus for commission)

Established judicial review – SC decides if statutes are unconstitutional


-differentiated between political and administrative questions


-said that courts have the juris to decide on administrative questions


-role of courts is to protect right, even against fed gov’t


-said judicial review is implicit in Con – wasn’t used again until Dred Scott
Martin v. Hunter’s Lessee (differing titles to land in Virginia)

Fed Judiciary Act gave SC appellate juris over all state and fed cases


-all judges, state and federal, are bound by Constitution


-SC means there is uniformity between state and fed


-Planned Parenthood est only overrule precedent if facts have changed

Dred Scott v. Sandford (can a black man sue in court?)

Even if state citizen, blacks aren’t fed citizens so cannot sue


-don’t get P&I Clause because not fed citizen


-also said Missouri Compromise was uncon, pure dicta, riled prob up a lot


-eventually overruled with the Civil War Amendments

Congressional Limitations on the Judiciary
Ex Parte McCardle (habeas corpus, said uncon to occupy Miss so also his imprisonment)

If Cong gives power to SC through legislation, they can also take it away


-Mc got there through direct appeal provision of Reconstruction Act


-Cong rescinded that provision before final decision came down from SC


-SC said that they no longer had juris since Cong took it away

INS v. St. Cyr (questioning whether St. Cyr had right to habeas corpus)

If Cong wants to deprive right of habeas corpus, lang must be crystal clear


-in this case, amends to INA just mentioned judicial review so didn’t take it away


-if Cong does deprive habeas, then the constitutionality of that will be looked at


-Scalia’s dissent said suspension clause was only designed to protect individuals



-just has to be equal for everyone, but not that everyone must have it

Rasul v. Bush (Aussies and Kuwaitis in Gaun Bay want habeas corpus)

SC has juris because the U.S. gov’t controls the area indefinitely (so like U.S. territory)


-distinguished from Eisentrager since there it was military base, not territory


-other diff: in Eisen they had military tribune, here there was no avenue


-Scalia’s dissent was that now there is habeas corpus for whole world

Standing and Political Questions

Friends of the Earth v. Laidlaw Environmental Services, Inc. (citizens want to sue)

Citizens have standing only if they actually use land regularly, not “someday”


-citizen suits can ask for civil penalties along with injunctions (deters future)


-shutting show plant didn’t make moot, could still reopen


-to have standing the injury must have actually been caused by party being sued


-Scalia’s dissent said private citizens can’t sue – they’re making policy, not Pres

Elk Grove Unified School District v. Newdow (didn’t want kid saying pledge in school)

Prudential standing can be modified by Cong/courts, Art III standing cannot


-prudential standing is when one litigant raises another litigant’s legal rights


-court found so standing – not prudent to jump into family arena


-Rehn’s conc: “under God” is just custom, doesn’t est regligion


-Thomas’s conc: states can est religion, just not fed gov’t, so it’s okay

Baker v. Carr (Tenn citizens said urban dwellers underrepresented after dist changes)

Courts do not have juris over “political questions”


-Factors to determine if political question: 



-1) has been decided, or is to be decided, by coequal branch of gov’t



-2) would make us have more than one voice internationally



-3) would be impossible to have judicially manageable standards



-4) it involves allocation of political power within a State



-5) can only overturn state court decision on constitutionality questions



-6) most stuff involved Guaranty Clause


-basically SC can’t trample on other branches and must have manageable standard


-in this case it wasn’t political question because SC can just say to make it equal

Vieth v. Jubelirer (Penn citizens accused Rep party of gerrymandering)

Political question if another branch can handle it and there’s no manageable standard


-Cong could fix gerrymandering through statutue


-dissenting opinions came up with 3 diff manageable standards, which is good?


-so parties in power spend lots of time/$ to pack and crack

11th Amendment and Sovereign Immunity

Seminole Tribe of Florida v. Florida (Indian Gaming Reg Act allows states to be sued)

Cong does not have the power to abrogate sovereign immunity


-11th Amend stands for sovereign immunity overall, including your own citizens


-this case overrides Penn v. Union Gas which had allowed Cong to abrogate



-said Penn didn’t follow spirit of 11th Amend



-overall lang of 11th Amend doesn’t matter, it’s symbolic


-Hans v. Louisiana – in-state citizens can’t sue state, either


-Fitzpatrick – 14th Amend is only exception to sovereign immunity (time lag)


-Verizon Maryland est you can get injunctive/declaratory against state officials


-11th Amend does not protect suit against county or city, just state

Alden v. Maine (determining fair wages for state employees – brought by PO’s)

Sovereign immunity for states applies in their own courts as well, not just fed courts


-it was enjoyed by states in their own courts before Con, so must be after, too


-“structural interpretation” (it was so obvious that it didn’t need to be included)


-so even if Cong passes minimum wage law, citizens can’t enforce, only fed gov’t


-Souter’s diss: it’s people, not state, that is immune – this goes against natural law

Fed Maritime Comm v. SC State Ports Auth (suit against Auth in front of FMC)

State sovereign immunity extends to administrative tribunals, not just official courts


-structure of Con was to protect against things unknown – includes admin trib


-follows “quite strange” policy – quite strange to have them hear case


-whole point is to protect states from indignity so matter the venue


-so basically states don’t have to follow pollution requirements, fair wages, etc.


-this is Con Law based on pronouncements, not history or original intent

Necessary and Proper Clause
McCulloch v. Maryland (MD wants to tax the bank that Cong incorporated)

Cong has auth or create laws to achieve ends of goal created by their given powers


-this is outlined by the necessary and power clause


-if Cong has power of the purse they have a means to regulate the power


-doesn’t have to be “absolutely” necessary – lang doesn’t imply that


-MD can’t tax bank because states don’t have power to interfere with proper 
exercise of lawfully delegated Con powers


-later Bank wasn’t re-chartered due to Pres veto (Pres can veto for any reason)


-interpretations for Con: 



-Jeff – only explicitly powers exist, no implied powers



-Ham – Con allows all means to the end of given powers

Commerce Clause
Gibbons v. Ogden (NY state v. fed statutes on steamboat monopolies)

Even commerce fully within state can affect interstate so falls under commerce clause


-as long as Cong has power to do something, then supremacy clause trumps state


-conc: commerce clause give exclusive commerce power to Cong so state law bad

“Switch in time to save the nine”

After Civil War court was very stingy with commerce clause


-said that power was only over things with direct effect on interstate commerce


-indirect effects don’t matter (that goes to states)


-also manufacturing isn’t commerce so no fed power

Roosevelt’s plans were getting shot down because of this


-Roose threatened to expand SC with six new justices


-this scared SC, so they “reinterpreted” commerce clause


-Roose was reelected in 1941 anyway, appointment new justices 


-New Deal Court had very diff views on commerce clause

Wickard v. Filburn (Sec of Agri wanted to tax Fil for going over wheat allotment)

New commerce clause test: whether there is substantial effect on commerce


-so wholly interstate commerce can affect interstate commerce when combined


-this is the “aggregate theory” of commerce clause


-this is a sweeping endorsement of commerce clause – regulate everything!

Heart of Atlanta Motel v. U.S. (Motel said CRA can’t be used because purely local)

Legislative record can show that local business effects interstate commerce


-so a local motel can be affected so long as it indirectly effects what it is that 


Cong wants to regulate


-this case is diff from Civil Rights cases – those dealt with 14th Amend, this is


just commerce clause


-okay to regulate moral issues as long as it falls under commerce clause


-Katzenbach v. McClung – business that has interstate trade falls under power


-overall there just has to be a “rational basis” for regulation under comm clause

United States v. Lopez (Gun Free School Zones Act)

New standard: must be a significant link to commerce


-If Cong’s intent in passing a law isn’t commercial then can’t fall under comm


-when Cong passed Act there was no mention or findings about commerce


-so even though later they brought up economic reasons, it had to be included


in the actual legislation


-this goes away from the “rational basis” view – must prove intent

United States v. Morrison (Violence Against Women Act)

Only actual commerce falls under aggregate theory


-violence against women cannot be aggregated since it only effects commerce


-so distinguishes from Wickard but doesn’t overrule


-up to courts to decide what counts as commercial


-Souter’s diss: stop labeling things, doesn’t work

Spending Powers 
16th Amend allows fed taxation


-SC still held that Cong could regulate through spending/taxation


-change in time happened

South Dakota v. Dole (no highway money if states don’t raise drinking age)

Cong can use spending power to indirectly control what doesn’t fall under comm powers


-this overturns prior SC case (like child labor law case)


-new test for using the spending power: condition being imposed has to 


reasonably relate to power asserted


-SC hasn’t challenged spending powers since 1937, but O’C is making noises

Treaty/War Power
Missouri v. Holland (treaty with Canada to protect migratory birds)

SC upheld Cong’s right to get around commerce power through treaty powers


-Cong had previously passed law prohibiting shooting birds, taken to court 


-Cong decided to use treaty powers instead

Reid v. Covert – Cong can’t enter into treaty that limits other individual Con rights

NAFTA –actually a statute, not a treaty


-somewhat functions as treaty since it limits U.S. sovereignty


-SC said it’s non-justicable whether NAFTA has to pass as a treaty to be valid

Enforcing the Civil War Amendments (14th Amend)

The Civil Rights Cases (bunch of civil rights cases consolidated)

Cong did not have power to ban discrimination in privately own public places


-13th Amend was only about slavery so has nothing to do with this


-court said 14th Amend is directed at states so can’t reach private citizens


-didn’t seem to take intent into account, or citizenship argument in diss


-this case has never been overturned, only distinguished

Katzenbach v. Morgan (Voting Rights Act - PR school then no literacy test to vote)

SC allows Cong to extend interpretation of 14th Amend to include “necessary and proper”


-Sec 5. Of 14th Amend gives Cong power to enforce the amendment


-so court allow Cong to tell NY that their law is unconstitutional


-somewhat inconsistent with Marbury since Cong is doing judicial review


-Harlan’s diss: they are taking away our judicial review!  


-this is an anomaly in these cases – limited to its context

City of Boerne v. Flores (Religious Freedom Restoration Act – says compelling interest)

New test: remedy must be congruent and proportional to problem back on Cong’s record


-Cong cannot make laws to strike down neutral laws 


-Cong can only make remedial laws, not preventative


-so it’s okay to have religiously discriminating law as long as they are sweeping


-remedy must be congruent and proportional to the problem

University of Alabama v. Garrett (ADA requires reasonable accommodations)

States in effect have exemptions from fed statutes since remedies aren’t proportional


-in this case states could have to make major modifications – too much $


-also puts burden of proof on employer (to show undue burden) rather than 


employee (to show disability)


-means that fed gov’t, local gov’t, and private corps are bound but not states

Nevada Dept of HR v. Hibbs (Family/Medical Leave Act means 12 wks/yr unpaid)

Basically a remedy is proportional if it isn’t too expensive for the States


-much cheaper to just let someone leave than to make modifications


-gender-based discrimination gets “heightened” scrutiny (everything else gets 


rational basis test except race which needs compelling interest)


-looked heavily at legislative record – isn’t that kinda legislating themselves?

Executive Powers
Youngstown Sheet & Tube Co. v. Sawyer (“Steel Seizure Case”)

Pres auth must come from either an Act of Cong or Art II of Con


-to use Comm in Chief must be a “theatre of combat” (not just emergency)


-in this case there was no law, just Taft-Harley Act which specifically said the


Pres couldn’t do this


-this was a formalistic approach


-Jackson’s conc has become majority today: Pres powers has 3 categories:


1) acting pursuant to Cong’s act (strong), 2) acting without Cong caring (mod), 


3) acting against Cong (weak) – functionalist approach

Clinton v. City of NY (Line Item Veto Act)

Pres does not have power to enact or repeal laws under the Con


-Cong can’t give him this power through an Act – trumped by Con


-the Con procedures for enacting and repealing laws is supreme


-Scalia’s diss: Pres can withhold funds, so why not through vetoing provisions?

U.S. v. Curtiss-Wright (Cong gives Pres power to make laws about guns in Chaco)

Pres has complete sovereignty in foreign affairs


-even if Cong hadn’t passed this law he would have had the power (natty law)


-it’s always been Pres, not the States – formalistic approach

Dames & Moore v. Regan (Act allowing Pres to nullify $ in suits with Iranians)

If acting pursuant to Cong’s act, Pres has the power to do whatever


-so SC all of a sudden like’s Jack’s conc opinion about powers from Youngs

-this is limited power – must be part of major foreign policy dispute


-Cong must have show their willingness to give power to Pres (as here)


-Pres cannot go beyond other provisions of Con, even in foreign affairs


-so diff from Curtiss, because Youngs came between

U.S. v. Nixon (said tapes shouldn’t be turned over due to executive privilege)

Pres has a qualified executive privilege that comes from the realities of the job


-Con doesn’t expressly give Pres privilege (as it does give to Cong)


-says when tapes are handed over they will be handled with “utmost discretion”

Clinton v. Jones (Clinton wanted to postpone civil suit due to official immunity)

There is no presumptive immunity for the Pres from unofficial civil suits


-doesn’t violate separation of powers and no risk duties will be hurt


-puts faith in trial court to work out details around Pres schedule


-vague on whether can be tried on criminal charges – 2 VP’s have been

INS v. Chadha (Immigration & Nationality Act gave Cong veto power over others’)

Cong can’t reserve veto power as provision – goes against Presentment Clause


-it’s equivalent to legislation and yet is only one house and doesn’t involve Pres


-veto provisions very popular – can kill them all


-said veto can be excised out so long as it wasn’t central to bill being passed

Morrison v. Olson (does independent counsel Act violate Appointments Clause?)

Appointments Clause doesn’t cover “inferior officers” – Cong can have courts do it


-to be “inferior” must possess limited power/tenure and be subject to removal)


-so Cong can go against having Pres appoint with approval of Senate


-Cong can’t give themselves power to appoint or remove, though


-Scalia’s diss: weakens exec office and interferes with Pres

Federalism and the 10th Amend
Garcia v. San Antonio Metro Transit Auth (Fair Labor Standards Act)

States are protected through their participation in fed legislative process


-so States have to follow minimum wage requirements, too


-overturned National League of Cities


-est that wages were a “traditional” area of state function



-this court says there’s no workable definition for “traditional” so bye!


-O’C’s diss: all we have left is Cong self-restraint and that ain’t much

NY v. U.S. (Low-Level Radioactive Waste Policy Amendments Act of 1985)

Cong cannot pass legislation that forces the States to do something (they aren’t a dept)


-Take Title Provision gave States no choice – had to pass laws as Cong wanted


-results in voter confusion and no accountability on Cong’s part


-it commandeers sovereign authority of states in 10th Amend


-so it’s okay to punish or induce states, but can’t make them pass a law 


-SC actually told Cong they should just doing it under spending or comm powers

Printz v. U.S. (Brady Act makes CLEO’s perform background checks)

Fed gov’t cannot enlist state law enforcements at no cost to itself


-voter confusion and bad accountability


-doesn’t give CLEO’s a choice but makes a requirement


-bad for Pres – they are carrying out but Pres has no control over them


-but Supremacy Clause does meant state courts must uphold fed laws…



-but state officials aren’t bound, just courts

Dormant Commerce Clause
Willson v. The Black Bird Creek Marsh Company (dam across creek, no boating)

Cong doesn’t regulate creeks and so power is left to the States


-also, dam protects health of habitants so state is allowed to do it


-court mentions dormant comm clause, but it’s not used here

Philadelphia v. NJ (NJ has law prohibiting out-of-state waste, Philly is mad)

Statutes that are discriminatory against out-of-state stuff are unconstitutional


-unless there is no alternative remedy (“heightened scrutiny” once discrim)


-Can be discriminatory facially, in purpose, or in effect – doesn’t matter

Maine v. Taylor (ban on out-of-state baitfish)

If no alternative remedy then state can discriminate on out-of-state


-in this case, no good way to test fish so discrimination is allowed


-only case SC has ratified under “heightened scrutiny”

Pike v. Bruce Church, Inc. (established balancing test)

If evenhanded statute, if legit local purpose then upheld unless burden on interstate 


Commerce is clearly excessive


-but court doesn’t get to balancing test unless discrim, so usually heightened


-looks in light favorable to statute, not interstate commerce


-needs to have actual benefits, not just protectionism to pass balancing test

Oregon Waste Systems, Inc. v. DEQ of OR (special tax on out-of-state waste)

Discriminatory taxes aren’t allowed, either (not just not accepting)


-could have been okay if diff standards on recycling or something


-would have to show there is an economic diff between the wastes

Kassel v. Consolidated Freightways (Iowa law banning trucks over 60 ft)

If the benefits of a statute are not enough to allow discriminatory nature then uncon


-follows the heightened scrutiny rule


-in this case, more miles are actually driven so safety concerns aren’t met


-this is mostly discriminatory in purpose, facially discriminates against all


-if burden had rested evenly on in-state and out-state then would be okay

Carbone v. Town of Clarkstown (City built waste plant and est fee with monopoly)

If there are any alternatives to discrimination then statute is struck down


-discrim against your own people doesn’t make less discrim against out-state


-in this case could have taxed instead of put on fee (then accountability)

Dean Milk Co. v. Madison (ordinance saying all milk to be bottled with 5 miles of city)

If effects are interstate and significant then doesn’t matter if evenhanded


-basically just don’t practice local protectionism if there is an alternative


-O’C’s conc: effects weren’t really interstate, but there was still a less restrictive


alternative and so they should use it

Market Participation Exception to Dormant Commerce Clause
Hughes v. Alexandria Scrap Corp (MD funded program to buy junk cars)

Discrimination was okay because MD was a market participant


-a buyer/seller has the right to choose who to do business with


-didn’t define what market participant was

Reeves, Inc. v. Stake (cement plant)

Established that if states are market participants they are the same as private corps


-because State own plant they had power to choose who to do business with


-conservatives didn’t like this – get state out of business!

White v. Mass Council of Construction Employers, Inc. (contracts need 50% city cits)

If state just funds or produces program then they count as market participants


-just because it was contractors didn’t matter – state was paying for it


-used legal fiction that in essence they were “city workers”

South-Central Timber Develop v. Wunnicke (Alaska says sold timber processed in state)
“Downstream” condition is an exception to market participant exception


-so if you try to control after you sell goods then not okay to discriminate


-differentiate between natural resource and something you actually produce


-had trouble distinguishing from White – just don’t like dormant comm clause

NH v. New England Power Co. (electricity generated in state can’t be shipped out)

Market only includes what you are actually producing or paying for


-can’t regulate something that someone else is wholly doing


-if you’ve got them, you can’t horde them, unless you’ve created the market

State Privileges and Immunities
United Building and Construction Trades Council v. City of Camden (40% city cits)

Non-residents must be the evil that statute is designed to remedy to follow P&I Clause


-discrimination effecting fundamental privileges (not commerce) goes against 
Privileges & Immunities Clause (Art 4 and 14th Amend)


-White was okay under Comm Clause, this falls under P&I Clause


-Comm Clause gives Cong final word, P&I gives courts final word


-right to pursue profession is fundamental privilege


-only citizens can use P&I, not corps
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