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Constitutional Law – Mami Fujii

1
Constitutional Law 


I. Nature of Judicial Review

A. Organization/Relation of Federal/State Courts

· Article III §1 – “Judicial Power” of the US is vested in one Supreme Court

B. Judicial Review in Operation

· Over Congress & Executive (Marbury v. Madison)
· Over State Courts (Martin v. Hunter’s Lessee)
C. Jurisdiction (Article III §2)

· Original Jurisdiction – Congress cannot expand or modify

· Appellate Jurisdiction – Congress can modify

· “Cases and Controversies” – Standing, Ripeness, Mootness

· Prudential Standing

II. Separation of Powers

A. Article I: Congress

· Delegation of Legislative Power
· NP Clause
· Commerce Clause

· Taxing, Spending
· Declaration of War

· Legislative Immunities
B. Article II: Executive

· Chief Executive

· Commander-in-Chief, War in “Theatre of Combat”

· Executive Agreements

· Veto Power (Presentment Clause)
· Executive Privileges and Immunities
C. Federal Inter-Branch Relationships

· Bicameralism, Presentment Clause

· Appointment / Removal of Officers

· Federal Agencies

· Treaty, War
III. Federalism

A. Intergovernmental Immunities

· Federal Immunities from State Law (McCulluch v. Maryland)

· State (11th Amendment) – Waiver, Congress’ Abrogation (14th)

B. Authority Reserved to States

· Dormant Commerce Clause
· Market Participant Doctrine
· 10th Amendment

· Police Power (public health, safety)

C. National Power to Override/Extend State Authority

· Civil War Amendments

· Commerce Clause (authorization of otherwise invalid state actions)

· Privileges and Immunities Clause

IV. Amendments
21st Amendments – state sales of alcohol

Constitutional Principles (Schneiderman v. US)
· Right to be a citizen even with anti-US

· Freedom to express

Judicial Review; Interpretative Methods 
The Principle of Judicial Review

· The courts have the power to invalidate Congressional (INS v. St. Cyr) and Executive (Rasul v. Bush) action which is repugnant to the Constitution.

· “It is emphatically the province and duty of the judicial department to say what the law is.” (Marbury v. Madison)
· The Supremacy Clause (Article VI)
· Only the laws made pursuant to the Constitution are the supreme law of the land
· The Constitution binds state officials ( The federal courts can review state statutes and state officials’ actions involving Constitutional matters (Martin v. Hunter’s Lessee)
Jurisdiction of the Court (Article III)
· Original Jurisdiction – all cases affecting ambassadors, public ministers, consuls, and those in which a state is a party (lower fed courts have the same jurisdiction over these cases, except when both parties are states)
· Congress cannot modify the original jurisdiction of the Supreme Court (Marbury)
· Appellate Jurisdiction – all other cases (subject to Congress’ exceptions and regulation – McCardle)
· Writ of Certiorari – Most cases (discretion to hear)

· Federal Questions

· State statute violating federal law

· Conflict among courts (state-state, state-federal, among appellates)

· All cases from federal appellate courts

· Appeal – Rare cases (must hear)

· Congress created Federal district and appellate courts pursuant to Article I power

Sources and Methods of Judicial Decisions

A. Natural Law

· Calder v. Bull pp. 40-42
· Chase: Order inherent to human beings

· Iredell: Judges act upon their interpretation of the constitution, not upon the natural law of justice, the judges can intervene the legislature by pointing out a provision in the constitution and say it’s unconstitutional
B. Stare Decisis
· Planned Parenthood v. Casey
· Overrule precedent only if there are 1) new response to facts that the court had not considered, 2) new applications of constitutional principle, or 3) changed circumstances with new obligations.
· Principle of policy: 1) predictable and consistent development of legal principles, 2) reliance on judicial decisions, and 3) actual and perceived integrity of the judicial process pp. 100-101
Judicial Reviews of Federal Government (Marbury v. Madison)

· The role of the Court is to protect vested individual rights ( if an individual right was violated (and there is injury), there should be remedy

Congressional Limitations on the Judiciary 
(pp. 471-89, 55-64, S/1-8)
Limits on the exercise of federal judicial power

· Congress – power to create lower courts (Article III §1), exceptions to appellate jurisdiction (Article III §2 - McCardle), “elected officials”

· The Court – Prudential Requirement
· Constitution – Constitutional Requirement, jurisdiction
· 11th Amendment – State Sovereign Immunity
a. Slavery in the Constitution
Art I sec 2 cl.3 – Three-fifth clause

Art I sec 9 cl.1 – Ban slave trade in 1808

Art 4 sec 2 cl.3 – Fugitive Slave Law
Constitutional Requirements
“Cases and Controversies”

· in an adversary form
· context that is capable of judicial resolution

· its resolution would not violate the Separation of Powers doctrine
Advisory Opinions
· There needs to be two adversarial parties. Court cannot issue opinions in a friendly nonadversary proceeding even when requested.
Policy Limitations

· The delicacy of the function
· The potential consequences

· The finality of the Court’s judgment

· The principle of Separation of Powers

· The inherent limitations of the judicial process

· (Prudential Requirements can be overcome by Congressional legislation)

Standing (Friends of the Earth v. Laidlaw)
· “such a personal stake in the outcome of a controversy as to assure that concrete adverseness which sharpens the presentation of issues upon which the Court so largely depends for illumination of difficult constitutional questions.” (Baker v. Carr) ( vigorous and full representation
a. Injury in Fact (Lujan)
· Concrete and particularized

· Actual or imminent, not conjectural or hypothetical

· Can be economic, aesthetic, environmental, intangible (e.g. integration of society)
· ∏ must show a personal interest for each claim: Individualized harm
b. Causation
· Fairly traceable to ∆’s action

c. Redressability

· Likely, not just speculative, that a favorable decision will redress the injury
Timing (Friends of the Earth v. Laidlaw)
· Ripeness
· A controversy is not ripe if it’s premature
· For a case to be ripe, there must be present injury, or an imminent threat of injury

1. Whether delayed review would cause hardship to ∏s
2. Whether judicial intervention would improperly interfere with administrative action

3. Whether the courts would benefit from further factual development of the issues
· Mootness

· Doctrine of standing set in a time frame (standing to continue)
· EXCEPTION
a. The act is “capable of repetition, yet evading review”
b. Voluntary secession of the act does not moot the case: there is no guarantee that ∆ won’t voluntary start the violation again (Friends of the Earth v. Laidlaw)
Prudential Standing

· Third Party Standing – Raising the Rights of Others (Newdow)
· Avoid unnecessary litigation of constitutional right – the might choose not to assert the claim

· Third party is the best proponent of own rights

· Minors and incapacitated persons can be represented by guardians – fairness to all

· If the vindication of the third party’s rights will remove the injury in fact suffered by the litigant, and such that the litigant’s interest is so closely analogous to the third party’s interest that the ∏ is an effective proponent of the third party’s right

· Associational Standing – Representation of Members (Friends of the Earth v. Laidlaw)
· The members would otherwise have standing to sue in their own right
· The interest the association seeks to protect is germane to its organizational purpose

· Neither the claim asserted nor the requested remedy would require participation by the individual members in the lawsuit
Subject Matter: Political Question (Baker v. Carr)
· Appropriate for other branches to decide 
1. Constitutional commitment of the issue to another branch
2. A lack of judicially discoverable and manageable standards (Vieth v. Jubelier – political standing is changeable and never clear enough to have a standard)
3. Prudential Considerations: Proper use of the Judicial Power
a. Impossible to decide the question without an initial policy determination
b. Impossible for a court to undertake resolution without express lack of respect for other political branches

c. An “ unusual need for unquestioning adherence to a political decision already made”

d. The potential for embarrassment from inconsistence between branches

Civil Penalties (Friends of the Earth v. Laidlaw)
· Promote immediate compliance
· Deter future violations
· (above two can be the redress to citizen ∏s)
11th Amendment & Sovereign Immunity 
(pp. 98-110, 351-70–More Textual) 

11th Amendment: State Sovereign Immunity (Limits Article III Jurisdiction)
· Purpose
· To protect state’s dignity (embarrassment of having to answer citizens)
· To prevent states being bankrupt by citizens (states don’t have to pay their debts to citizens)
· Immunity Applicable To States When
· Sued by citizens of another state
· Sued by citizens of foreign country, including Indian tribes
· State officials sued for monetary damages payable by the State
· Immunity applicable on
· Damages, past debt, retroactive relief of any sort
· Immunity applicable in 
· federal courts (Seminole Tribe v. Florida)

· Own State courts (Alden v. Maine)
· Administrative courts (Federal Maritime Commission v. S. Caroline State Ports Authority)
· NOT immune
· State being sued by another state
· State officials who acted unconstitutionally when sued for declaratory judgments or injunctions(Ex Parte Young)

· Local governments (e.g. city, municipals)
· Prospective relief (as opposed to damages for past conducts)
· Sued in another state’s state court
· Damages sought against state officials personally
· Sued under 14th §5
· Waiver (Voluntary Consent)
· State can waive the immunity “only where stated by the most express language or by such overwhelming implication from the text as [will] leave no room for any other reasonable construction”(Seminole Tribe v. Florida)
· Abrogation by Congress
· Congressional intent to remove the 11th Amendment bar and authorize a remedy against a state must be made “unmistakably clear in the language of the sattute”
· 14th Amendment §5 (Seminole Tribe v. Florida, Tennessee v. Lane)
· It’s fundamental that Congress cannot expand the jurisdiction of the federal courts beyond the bounds of Article III (Marbury v. Madison)
· Federal Government and another state can sue a state
Necessary and Proper Clause
· The Constitution, Article I §8 – Express Powers
· The Necessary and Proper Clause (McCulloch v. Maryland)
· Enlargement of Congress’ power

· Does not have to be the only viable option or absolute necessity (only needs to be useful, not indispensable)

· Congress can have the power that is not expressly enumerated in the Constitution (10th Amendment use to have the word “expressly” in the Articles of Confederation) ( implied in the Necessary and Proper Clause
· Let the end be legitimate,
· Let it be within the scope of the constitution, and

· All means are constitutional if:

· They are appropriate
· They are plainly adapted to that end

· They are not prohibited

· They are consistent with the letter and spirit of the constitution

Taxing Power (Article I §8 [1])
· “The power to tax is the power to destroy” (McCulloch v. Maryland)
· Power to tax precedes the General Welfare Clause
· 1922 Bailey – tax on child labor unconstitutional (more like penalty, not a tax)
· Discriminatory Taxing Power

1. The activity taxed must be sufficiently connected to the taxing state

2. The tax must be fairly related to the benefits provided the taxpayer

3. The tax must not discriminate against interstate commerce

4. The tax must be fairly apportioned in light of the local contacts and the benefits received by the taxpayer
Spending Power

· 1936 Butler – Congress’ Spending Power is not limited by the direct grants by the Constitution
· 4 Criteria for using Spending Power (South Dakota v. Dole)
1. General Welfare = the means are “reasonably calculated to advance the general welfare”
2. State conditions clearly ( to give states choices with knowledge of the consequences
3. Conditions are related to a national problem (O’Connor: to the use of the fund), AND
4. No constitutional bar

· The power cannot be used to induce the states to engage in unconstitutional activities
· The power cannot be coercive (“pressure turns into compulsion” – South Dakota v. Dole)

· (can blur the line between what is national and what is local)

Shared Powers: Congress & Executive
· Treaty Power 
· With consent of the Senate (2/3 present) the President has the power to make Treaties
· The greater the President’s power in the foreign affairs, the smaller the Congress’ power in the treaty making

· Once effective, Treaties are the Supreme Law of the Land (over state laws – e.g. Canadian migratory birds)

· War Power

· Congress has the power to declare the war, President has the power to “make” war
· Congress has the power to maintain army and navy (not air force)
· The President is the Commander-in-Chief

More Congressional Powers, including the Civil War Amendments 
14th Amendment
· 1st sentence – Individual Rights – self-executory – if correctly done, judiciary have to strike down Congress’ power)
· 2nd sentence – State Power limitation

· §5 – Enabling Clause – Only in Preventive, Corrective, and Remedial cases (Civil Right Cases, City of Boerne v. Flores) – Only State actions (Civil Right Cases)
· Scope of the 14th Amendment: Necessary and Proper Clause (Katzenbac v. Morgan)
· The end – within the Constitution?
· Plainly adapted to that end

· Not prohibited by but is consistent with the Constitution

· Enforcement of the 14th Amendment
· Scope: Is the violation within the 14th?
· Rational Basis – ADA, age, etc. (Boerne, Garret, Tennessee v. Lane)
· Intermediate Scrutiny – Gender (Hibbs) – must “serve important governmental objectives” and “be substantially related to the achievement of those objectives”
· Strict Scrutiny (Compelling State Interest) – Race (Civil Right Cases)
· Evidence: History and Pattern of unconstitutional discrimination by States (incl. local govs)
· Congruence and Proportionality Test (Boerne): (1) ends and means closely related? (2) means not disproportionate to ends? (cannot be “sweeping” or impose “undue burden” on states)
· Congress can prohibit constitutional conducts and intrude into state legislative authority if it deters or remedies constitutional violations (Boerne)
· State can pass legislations that are stricter than Congressional Acts (Boerne)
Separation of Powers Doctrine
The Framework

· Separation of Powers Doctrine – division and dispersion of a specified power among branches

· Prevention of Tyranny
· Tyranny = accumulation of powers (executive/legislative/judiciary) in the same hands
· Separation facilitate the rule of law (make, administer, and apply the law)
· Works as Checks and Balances

· Efficiency of Administration

· Original Intent was to increase efficiency
· Modern complaint is that the separation creates inefficiency

· Interpretation of Separation of Powers Doctrine
· Formalism
· Adherence by each branch to the enumerated powers
· Each branch can function within the specific power

· Test and Structure of the Constitution

· Functionalism

· Fidelity to the purposes of the distribution of powers
· Constitution is violated only if one branch aggrandizes its power at the expense of another branch
· Federal Agencies (diversion from Formalist or Functionalist result)
· Nothing in the Constitution at all about these
· Created by Congress

· Subject to varying levels of Presidential control (not under the Executive Branch)

· Frequently combine “lawmaking,” “law execution (prosecution),” and “adjudication (claim resolution)” ( Violation of Separation of Powers?
· Formalist: Unconstitutional to have a 4th branch with all Article I, II, and III powers
· Functionalist: Creative tools for delivering federal goods, services, and regulations (not prohibited by the Constitution) (Separation doctrine only applies to the Apex of the fed)
Executive Power
· Power = enable the President to engage in particular tasks

· Congressional Acts
· The Constitution

· Article II §1: Vestiture Clause – Chief Executive

· Article II: “take care that the law be faithfully executed” – an executor, not the maker
· Commander-in-Chief – only in the “Theatre of Combat (Youngstown)
· Presentment Clause (Youngstown)
· Frankfurter (concurring) (Youngstown)
· If systematic and unbroken long enough, it’s kind of quiescence of Congress

· It’s the experience, not the rigid logic that gives meaning to the Constitution 
· Domestic Affairs
· Justice Jackson (concurring) (Youngstown)
1. President + Congress = Maximum power of Fed Sovereignty (Line Item Veto – Clinton v. NY)
· The strongest of presumptions

· The widest latitude of judicial interpretation

· Burden of persuasion rests heavily upon the attacker 

2. President = Article II power only

· Case-by-case test of power

3. President – Congress = Article II – Article I

· Judiciary can sustain this power ONLY by disabling the Congress from exercising their power (within President but beyond Congress)

· Equilibrium of the Constitution is at stake

· Foreign Affairs
· Above 3 categories of powers apply here also (Youngstown, Dames & Moore v. Regan)
· The plenary and exclusive power, “sole organ” of the federal government (Curtiss-Wright)
· Constitution is the only limitation, though nothing in it about foreign power (Curtiss-Wright)
· Failure of Congress to specifically authorize the President to act does NOT imply disapproval of the action – Congress accepted the President’s act by not prohibiting it (Dames & Moore v. Regan)
· Long continued practice known to and acquiesced in by Congress raises a presumption that the action has been taken in pursuance to its consent (Dames & Moore v. Regan)
Executive Privileges and Immunities 
· Shield the President from inquiries concerning whether particular actions taken were lawful
· Privileges
· Needs for candor and objectivity in confidential communications 
· Immunities: Criminal Procedure (US v. Nixon)
· President has a qualified privilege, not absolute
· All the privileges private citizens have + the necessity for Presidential decision-making 
· Absent a claim of NEED to protect military, diplomatic, or sensitive national security secrets, difficult to accept the broad claim of President’s privilege
· “guilt shall not escape or innocence suffer” – need to develop all relevant facts (fundamental and comprehensive to adversarial system)
· 5th Amendment – Due Process of the law, 6th Amendment – the right to be confronted with the witness against him ( applies when the President is the witness
· Immunities: Civil Procedure (Clinton v. Jones)
· Absolute immunity from civil suits based on his official action, even after the term
· Vigorous execution of the duties without the distraction of civil suits

· Not immune from: congressional oversight, impeachment, scrutiny by the press
· President is NOT immune to suits out side official conduct
· Immunities are grounded in the nature of the function performed, not the identity of the actor who performed it
· Article I §3[7] – President can be indicted and tried for a criminal offense only after convicted of the impeachment earlier (if the action is impeachable)
· Inconvenience: Separation of Powers doctrine doesn’t mean complete separation of functions ( judiciary can take up executive’s power

· Presidential aides have a qualified immunity: liable only for violation of clearly established constitutional or statutory rights which would have been known by a reasonable person
Legislative Authority
· Unconstitutional to let the President make laws through Congressional acts that don’t provide any standards – Article I §1 vested the legislative power to Congress (Panama refining v. Ryan)
· Too much delegation of power by Congress was unconstitutional (ALA Schechter Poultry)
· “adequate margin of safety” was constitutional because of scientific data necessary (Whitman)
· Domestic Affairs
· Article I §1 – Bicameralism Requirement – pass both houses
· Article I §7 – Presentment Clause – for executive to sign or veto

· One-house authority is clearly stated in the Constitution. If not, not meant to be one-house act (INS v. Chadha)
· Court can find a portion of an Act unconstitutional and still hold the remaining of the Act constitutional if “severable” (INS v. Chadha)
· Article II §2[2] – Appointment Clause (Morrison v. Olson)
· Principle Officers – appointed by the President with advice and consent of the Senate
· Inferior Officers (Morrison v. Olson)
· The Extent to which there is subordination or independence
· The scope of the officer’s jurisdiction

· The extent of the functions performed

· (interbranch appointments – by President, Judiciary, or the heads of depts. – are permissible unless it’s incongruous or impairs ability of a branch to perform its functions)

· “purely executive” official – the President exercise unfettered removal power
· “quasi-legislative/judicial” officiers – subject to Congressional restrictions ( loosening
· Excepting Clause – “as they think proper” doesn’t mean Congress has unlimited power to delegate power (congruence) (Morrison v. Olson)
· Congress can create/eliminate offices, but it cannot appoint/remove officers

· Legislative Immunity

· Article I §6[1] – House and Senate members shall not be questioned in any other place “for any Speech or Debate in either House”
Federalism and the 10th Amendment 
Limits on Congress – Federalism system (vertical federalism)
· State sovereign interests are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations on federal power (Garcia v. SAMTA)
· Old Rule: The Commerce Clause did not authorize regulation of states acting in areas of “traditional governmental functions” (National League v. Usery) ( Overruled in Garcia v. SAMTA
· Commandeering (( 10th Amendment
· Congress cannot “commandeer” states (NY v. US) or state agents (Printz v. US) to enact and enforce a federal regulatory programs 
· The allocation of accountability in the Political Process is clouded (NY v. US)
1. Congress encourages state regulation

a. States remain responsible for their choice

b. State officials remain accountable to their people

2. Congress compels state to regulate

a. Federal officials are accountable if failed

3. Congress directs state to regulate

a. State officials are accountable ( voter confusion

· Instead, use Commerce Clause, Spending Power, Taxing Power, etc. to encourage states to adopt programs consistent with federal interests (NY v. US)
· Congress can regulate “individuals.” Okay to have “incidental” effect on states (Garcia v. SAMTA)
Commerce Clause

· Commerce = commercial intercourse (incl. navigation – Gibbons v. Ogden) (instrumentalities, people, things – Lopez)

· Among several states = between states (interstate)

· Power = Congress’ plenary power (for the national purpose) without limitation other than the Constitution

· Regulate = to prescribe the rule by which interstate commerce is to be governed

· Intra-state commerce is within the Commerce Clause is substantial effects
· Dual Federalism – While Congress is exercising its power, state cannot exercise its power

· Great Depression ( realization that no economy is independent ( expansion of CC

· “direct/indirect” of “production/commerce” are not good tests for interstate commerce (Wickard v. Filburn) ( case-by-case analysis on “only what might be deemed to burden or obstruct interstate commerce” (NLRB v. Jones & Laughlin Steel)
· The Aggregate Effects Test – the substantial economic effect in the aggregate (collective and cumulative) in interstate commerce (Wickard v. Filburn)
· Rational Basis – Means reasonable and appropriate for the end permitted by the Constitution (Heart of Atlanta v. US)
· Congress’ motivation (may be morality) doesn’t matter as long as grounds are legit (Heart of Atlanta)
· Modern Limits to the Commerce Clause

· Congress should not have police power (when a criminal activity in the aggregate has substantial effects on employment, production, etc.) (Lopez, Morrison)
· Representation Reinforcement sentiment – federalism protects liberty better than one government (Lopez, concurring)
· 4 Criteria for Commerce Clause (Lopez)
1. No jurisdictional nexus b/w the act and commerce (hard to identify the effect

2. The activity must be commercial in character

3. No Congressional findings (not required) ( hard to evaluate its judgment 

4. Historically State’s power ( reasonableness of a federal law

· Lack of evidence (Lopez) (( Mountain of evidence, but too attenuated (Morrison)
The Dormant Commerce Clause: Protecting Out-of-Staters
Judicial Protection of Interstate Commerce
· Dormant Commerce Clause (Silence of Congress – Barriers to the States)
· Implied restraints on state regulatory power – Judiciary guesses what Congress would want (Willson v. The Black Bird Creek Marsh Company)
· “Regulate” in CC – state as a market participant is not restrained by DCC
· Prevents states from imposing barriers to trade and foster political cohesion by preventing other states from imposing reciprocal barriers ( national economy

1. Is there interstate Commerce?

a. Any objects of interstate commerce (even waste – Phil v. NJ, Carbone)
2. Does the state law discriminate against out-of-staters? (Phil v. NJ)
a. Facial Discrimination (in the text of the state law) ( “vitually per se” invalid
· Quarantine Laws have been upheld because it banned the movement of hazardous materials no matter what the origin was

b. Discrimination in Effect

c. Discrimination in Purpose (i.e. Protectionist)
3. Yes, there is discrimination ( Heightened Scrutiny (Phil v. NJ)
a. Is there a compelling state purpose?
b. Are there alternatives? (taxation or spending that regulate all citizens)
c. Only 1 case has survived this test – Main v. Taylor (banned baitfish from MA, no other way to make sure baitfish from MA is not contaminated)
4. No, there is no discrimination ( Pike Balancing Test
a. Is there a legitimate local interest?
· Kassel v. Consolidated Freightways​ – local benefits were “trivial, illusory, nonexistent” when the effect on interstate commerce was real and substantial (also Dean Milk v. Madison)
b. Is the impact on interstate commerce incidental (e.g. not singling out interstate commerce)? (incidental burden may be unavoidable)
c. Burden on interstate commerce “clearly excessive” in relation to the putative local benefits? (if yes, unconstitutional)
d. (burden to show the unconstitutionality is on the challenger of the state law)

e. (Are there alternatives?)

· Carbone v. Town of Clarkstown ​– the city can use tax to encourage businesses. Creating forced monopoly is sneaky and can cause voter confusion (Accountability of Political Process)
· The Market Participant Exception

· When the state acts as a market participant (e.g. buyer, seller, service, etc.), rather than as a market regulator, DCC does not apply ( states can favor their citizens over other states 
· (Hughes v. Alexandria Scrap, 1976 – Maryland created a market - car scrap)

· (Reeves v. Stake, 1980 – S. Dakota owned a cement mill = business owner, Strict application for (1) foreign commerce, (2) natural resources, and (3) resale)
· (White v. MA Council of Construction Employers, 1983 -  Boston had a program, though didn’t own a business, allowed to influence a discrete identifiable class of economic activity because the city was a major participant in the market – everyone affected working for the city)
· (New England Power v. NH – electricity produced by NE Power with NH’s water is NE Power’s, NH can’t regulate its commerce)
· State cannot favor outside of the market it participates (more regulatory) (SC Timber Development v. Wunnicke)
· Difficult to define – “Market” “Participant/Regulator” 

· Downstream Conditions (Exception to Market Participant Doctrine)
· Post-transaction conditions tend to be more regulatory and coercive (SC Timber Development v. Wunnicke)
· Privileges and Immunities Clause (Art. IV §2)

· Direct restraints on state actions by the Judiciary (Congress cannot override) (Camden)
· Help fuse states into one nation, a collection of independent, sovereign states
· Ensure a citizen of one state who goes into another state has the same privileges as the citizens of that state
· Applies to laws passed by states and local governments (in-staters can do something about it through the political process with their voting power)
· Out-of-staters cannot be discriminated against based on citizenship without a good cause (Paul v. Virginia, 1869)
· Only protects privileges and immunities

1. Is the privilege/immunity fundamental?
a. The right to police and fire protection when out of state

b. The right to medical care

c. The right to pursue a trade

d. The right to engage in political speech and religious worship

2. Yes, it is fundamental ( Balancing Test
a. Substantial reason for difference in treatment
b. Discrimination against nonresidents bears a substantial relationship to the state’s objectives

c. (Close fit between the fundamental right and the evil)
A. Power to “Enforce” the 14th Amendment

a. University of Alabama v. Garrett
· Commerce Clause ( 11th Sovereign Immunity can undermine Congress’ Commerce Clause power ( 14th “Congruence and Proportionality Test” can abrogate 11th State Sovereign Immunity
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