CONSTITUTIONAL LAW OUTLINE

FALL 2005

I.  The Constitution

A. Precursor- Articles of Confederation

a. Written like a treaty btwn nations b/c that what it was, treaty btwn sovereign states who got together to form a union

b. Unicameral- one congress, no president, no judicial branch- number of delegates in Congress depended on population of the state but only one vote per state

c. In order to pass law, took 9 states

d. US under Art about same as UN 

e. Not a good climate for economy- if owed $ in another state, you didn’t have to pay it back- each state had own currency and bankruptcy laws- each state imposed tariffs on stuff from other states

f. To amend needed a unanimous vote

B. Constitution’s beginning

a. Highly divisive- threat to freedom, created nat’l gov that wasn’t there before

C. Text

a. Preamble- no legal effect- idea is that “people” created C, not states

b. Art 1 = legislative, 2 = executive, 3 = judicial, 4 = relations between states

c. Art 5 = amendments

i. Amendments to C can come about in 2 ways:

1. Can be proposed by 2/3 of states (bottom up)

2. Can be proposed by 2/3 of Congress (top down)- so far, only this way has been done

ii. Once proposed, ¾ of Congress/ states necessary to ratify

iii. Big compromise that created bicameralism- no amendment can be made to take away equal rep btwn states w/o that state’s approval (Senate has 2 reps/ state regardless of pop, House has reps based on pop)

d. Art 6 = supremacy clause, 

e. Art 7 = ratification of C

i. Only took 9 states to ratify, not consistent with Art of Confed- 2nd great illegality of C (1st great illegality- revolution against England)

D. Original method of pres election- whoever got most votes was pres, whoever got 2nd most was VP- broke down w/ emergence of political parties

E. Checks and balances- not about separation, about interaction ex: pres can veto, legislature can impeach

F. Separation of powers- noninvolvement of branches that do not possess a specified power

a. Vertical separation of powers- Federalism- vertical division of power between the federal and state govs- not explicit in C (10th Am helps, Supremacy cl (clear hierarchical relationship btwn fed and state gov)- limits abilities of states to impose burdens on each other

b. Horizontal separation of powers- division of power between the pres, Congress, and judiciary branches

II. Marbury v. Madison (1803)

A. Facts: John Adams, late pres, signed a commission for Marbury to be a justice of the peace for county of Washington (Senate advised and consented to this and other appointments), pres seal was put on commission by secretary of state, James Madison (next sec of state) does not deliver commission, Marbury sues Sec of State Madison to get his commission to be a judge

B. Issue 1: Does Marbury have a right to the commission?

a. Yes, Marbury has a right to commission b/c signing and stamping made it final (appropriate procedures were followed) and he has a right to what belongs to him

i. C/A: delivery is essential to validity of appointment

ii. Reb: delivery is just custom, withholding the commission was vilative of a vested legal right

C. Does Marbury have a right to a remedy under the laws of the US? 

a. Yes, the president is not above the law so Marbury can get remedy against the exec branch, judiciary can provide remedies against the exec when there is a specific duty to a particular person, but not when it is a political matter left to executive discretion- Madison’s job = specific duty (no exec discretion)

i. Rule: Judicial review only ok for ministerial acts (exec has legal duty to perform) not political acts (discretion of the executive)

D. If so, can Sup Ct issue this remedy?

a. No, Marbury has a right to a remedy but it is not a writ of manadamus from the Ct to Madison (as outlined in Jud Act of 1789- S Ct has original jurisdiction and can issue writs of mandamus in cases warranted by principle and usages of the law)- that is unconstitutional
i. Under Art. III Sup Ct can hear orig juris cases when Ambassadors, foreign public ministers, and consuls are a party to the case, otherwise only have appellate juris, Congress can’t expand this scope, would defeat C purpose

1. C/A: Art III’s enumeration of the Ct’s orig juris still has meaning even if Congress can increase it

2. Reb: Fed cts are cts of limited juris

ii. C imposes limits on gov powers and these limits are meaningless unless subject to judicial enforcement, therefore the Ct can declare stuff unconstitutional (Art IV C = Supreme Law of the Land)

E. When there is a conflict btwn C (doesn’t say can hear mandamus cases) and the law (says Sup Ct can hear the case) Constitution wins
F. Establishes judicial review of the constitutionality of executive and legislative acts

G. Theory behind ct getting to determine constitutionality of legislation and not Congress

a. When a case is before the ct, it needs to resolve a conflict of facts and conflict of interpretation of laws- if there is a conflict btwn a law and the C, ct has to decide right interpretation of law/ C and which one trumps the other- ct is just deciding on Constitutionality of case before it- if Congress feels law interpreted incorrectly can go back and make new law 

b. Separation of powers- we have a judicial system as a check on political branches of gov- role is to ensure majoritarian institutions are abiding by the C

III.  Interpreting the Constitution

A. Textualist- strict adherence to the text of the C (in a way, everyone is one of these b/c everyone reads the text of the C)

B. Originalist- C should be interpreted according to original intent of those who composed and adopted it, if C silent, it is up to legis, unrestrained by the ct, to decide the law- two types of these

a. Intent of founding fathers is important

b. Meaning of original text of C is important- only what is written down is law (Scalia is one of these, he doesn’t like to include history in his opinions)

C. Living C- it is a document that has to evolve over time and has to be interpreted in light of considerations of today

D. Precedent- Sup ct doesn’t agree on this, you have to find previous decisions really really wrong in order to overturn it

E. Pragmatism- no preferred technique for interpreting the C, use components of various schools of C interpretation to reach decisions

F. Dred Scott v. Sandford (1856)
a. Scott suing Sanford to est Scott’s freedom, manufactured suit to prove Scott was free b/c traveled to free states with master

b. Issue: Can a Negro, whose ancestors were imported into this country, and sold as slaves, become a citizen of the US and become entitled to rights, privileges and immunities guaranteed by C?  

i. Holding: No

c. Scott is not a citizen so can’t bring suit in ct (suing under diversity of citizenship)

i. Only Congress can decide who are citizens of the US

ii. Wouldn’t be citizen at time C was written (Framers thought Negro race was subordinate and inferior)

iii. FFs wouldn’t have meant for something controversial like freeing all slaves by making them citizens

iv. In C slaves are mentioned separately from citizens

v. There were laws in the states referring to blacks and whites separately at time C came about

d. No jurisdiction but still decided on merits

e. MO Compromise declared unconstitutional

i. Property clause (Congress relied on this, we bought MO land so we can decide on laws there) only relates to land owned by US, not within state’s boundaries, @ time of founding

ii. Would make land bought colonies

iii. Ct says Congress can’t make laws that are just wrong like “This terr can’t have slavery” b/c person bringing slave into that area would have his prop taken away w/o compensation

1. Granting citizenship to slaves = taking of prop w/o due process

f. Majority is wrong- on strictly legal basis it is defensible, it is indefensible for other reasons

i. Activist part (declaring MO Comp unconst) is most indefensible part of decision b/c already decided didn’t have jurisdiction

ii. Decision part (declaring blacks not citizens) is most legally defensible and most morally reprehensible

g. WHEN C ISN’T CLEAR, JUDGES HAVE A LOT OF POWER TO INTERPRET IT

h. This was overrule by 14th Amendment

V.  Checks on Sup Ct by Congress 

A. In C, Congress is given power to establish lwr cts

a. If they wanted to, tomorrow Congress could take away all lwr fed cts (not state ones though and not Sup Ct)

B. Ex Parte McCardle

a. McCardle was trying to incite insurrection during reconstruction, arrested under Martial Law (no trial under Martial Law)

b. McCardle filed petition for habeus corpus (bring person before ct to show why he should not be in jail), says 1st Am was violated and Military Reconstruction Act was unconstitutional b/c it provided military trials for civilians- appealed to Sup Ct

c. Congress scared Recon Act would be declared unconstitutional so specifically repeal Sup Ct’s power to hear habeus corpus cases

d. Sup Ct ruled it didn’t have jurisdiction b/c Congress repealed appellate juris over hearing habeus corpus cases

e. Congress determines jurisdiction- Art III, § 2, cl 2

f. CONGRESS CAN TAKE AWAY JURISDICTION EVEN IN MOST EXTREME SITUATIONS

g. Interference from other branches: Miller v. French (prison condition case)

h. Law passed saying injunctions that don’t meet new standards can be challenged by Δ and cts have 30 days to decide and in not decided in 30 days, automatic stay of that injunction

i. 5-4 decision

j. Congress changing underlying law not changing judgment of ct- so it is ok

k. Remedy can be changed at any time when an underlying law changes

l. Congress can’t tell a ct how to decide a case

m. Ct tries to interpret statues to save their constitutionality

C. Advisory opinions- Fed cts cannot issue these b/c not resolving a case or controversy, because doesn’t result in a binding law/decision; Art III of C only allows fed ct to decide cases and controversies

a. Policy: separation of powers (keeps cts out of legislative process, can’t give advice to legis or pres) and JE and helps ensure cases will be presented to ct in terms of specific disputes

D. Standing*

a. Whether the litigant is entitled to have the court decide the merits of the dispute or of particular issues

b. Policy: 

i. standing doctrine promotes sep of powers by restricting availability of judicial review (by restricting who may sue in fed ct standing limits what matters the judiciary will address and minimizes jud review of the actions of the other branches of gov)

ii. JE- prevents flood of lawsuits by those who have only an ideological stake in the outcome

iii. Improves jud decision making by ensuring there is a specific controversy and there is an advocate w/ sufficient personal concern to vigorously litigate the matter

c. To prove, need:

i. Injury in fact- π must show that he has sustained or is immediately in danger of sustaining some direct injury as the result of the challenged official conduct and the injury or threat of injury must be both real and immediate- Ex: a member of the House of Rep is also a lieutenant colonel in the Air Force, C says “Congress members shall hold no office under US,” FFs did this to keep branches separate, member is unconstitutional, no one can sue to get member out, no one can prove injury- also, there can’t be a lawsuit btwn dept of justice and dept of defense, it there is a problem btwn the two, the pres decides

1. Concrete and particularized (Funk stressed particularized)

a. Ex: C says expenditures of US will be published from time to time- in 1970s people brought suit asking gov to publish CIA’s expenses, “We are injured b/c we can’t tell how our money is being spent”- Ct said, you have a generalized grievance, not a particularized injury, you are in the same boat as everyone else in the country

2. Actual

ii. Causation- injury caused by Δ’s conduct

iii. Redressability- problem can fixed or can be compensated for problem, will the fed ct decision make a difference?

d. Associations: To get representation standing need: 

i. A member who has standing

1. Ex: If Sierra Club wants to challenge gov proposed clear cutting of a forest on gov land, Sierra club would need a member who has aesthetic/ recreational/ economic interest- if member walks in the woods or, better yet, is about to walk in the woods and trees not being there would upset them, this is enough to show injury

ii. consistent w/ organization’s purpose

iii. can’t sue for damages, has to be injunction/ declaratory judgment (remedy doesn’t require participation of a member)

e. Governments have no standing requirement (always have it)

i. Policy: for the good of the people 

f. When gov is after you, no need for standing

g. Scalia and Thomas v strict on finding standing b/c think of ct as a minimalist institution, cts should be there when somebody is really injured

E. Mootness*

a. Happens after a case is brought, no dispute exists at judgment

b. If events subsequent to judgment of the case resolve the dispute, the case should be dismissed as moot

c. Exception: Δ’s actions are “capable of repetition, yet evading review” (abortion cases)

d. Happens when any change in the facts that ends the controversy 

e. Policy: JE and if moot, no longer a case or controversy under Art III, and fed cts can’t give advisory opinions

F. Ripeness*

a. Got to be ready

b. Seeks to separate matters that are premature for review, b/c the injury is speculative and never may occur, from those cases that are appropriate for fed ct action

c. Policy: JE and enhances quality of judicial decision making by ensuring that there is an adequate record to permit effective review 

G. Political question doctrine*

a. judiciary doesn’t rule on political questions (subject matter that Ct deems inappropriate for judicial review)

b. It is rare that a political question has been used to get out of deciding a case, usually use standing

c. Policy: allows fed judiciary ability to avoid controversial Constitutional questions and limit the ct’s role in a democratic society

i. Also, allocates decisions to the branches of gov that have superior expertise in particular areas

ii. Also, separation of powers- minimizes judicial intrusion into operations of the other branches of gov

d. To determine presence of political question (Baker v Carr):

i. Commitment to another branch- someone else should decide it besides the cts

1. Ex: election for representative in Ohio- democrat wins by 3 votes, on recount Republican wins by 1 vote, on another recount democrat wins by 5 votes- House of Rep votes (under Art I, § 5, cl 1) and says Republican wins, Democrat who lost goes to ct to challenge, judge says “go home, it is a political question”

ii. No judicial standards- voting case- ct didn’t have standard to determine is voting dists were valid

iii. Initial policy




good reasons

iv. Lack of respect



bad reasons

v. Adherence 

vi. Embarrassment

e. if prove 1 good reason and all 3 bad reasons YES “P.Q.”

f. if only prove 3 bad reasons MAYBE “P.Q.”

g. Ex: Guaranty Clause/ Republican Form of Gov Clause (Art IV § 4)- reapportionment of voting districts cases brought under this, nothing in C says you are entitled to rep based in population, is this republican form of gov being denied to people in Tenn?  Who knows, the guaranty cl is a non-justiciable provision, questions raised under it are political questions

H. Sovereign immunity

a. Seminole Tribe of Florida v Florida- Indian Gaming Act allowed suits against states to enforce its provisions (FL not negotiating in good faith with the Seminole Tribe to allow gambling)- Ct held that Congress can abrogate the 11th Am only when acting under its §5 powers and not under any other Constitutional authority, therefore suit dismissed b/c Congress can’t override the 11th Amendment

i. 5-4 decision- Rehnquist wrote opinion (conservative- like state rights), liberals were dissenters (favor nationalist gov)

ii. SHOULD I INCLUDE CASES WE BRIEFLY TALKED ABOUT IN CLASS BUT DID NOT READ?  Union gas, Chisholm, Hans

b. Government can’t be sued without its consent

i. True for fed and state gov (includes agencies of state but not municipal govs like counties and cities)

ii. Consent must be express not implied

1. state acceptance of US funds that contain an express requirement that acceptance constitutes a waiver of sovereign immunity

2. State removal of a lawsuit to fed ct = consent to suit

c. No citizen v State/ Fed cases (Sov imm/ 11th Amend) unless state/ fed waives sov imm 

i. Limit on Art III cts- can’t hear these cases

ii. Limit on Art I Congress- can’t abrogate state’s rights under 11th Amend

iii. Exceptions:

1. Fed laws passed under 14th Am § 5 override state sov imm

2. Suits brought by state or fed gov against states

3. Ex Parte Young- suits brought by private persons against state officers for injunctive or declaratory relief

d. 11th amendment, with some exceptions, bars suits against states for money damages caused by their violation of the C or fed law

VI.  Congress’ Power

A. Necessary and Proper Clause (Art I Sec 8 Cl 18)

a. Governs relationship btwn powers of fed and state gov

b. McCulloch v Maryland (1819)- Maryland tries to tax bank of the US (law req any bank not chartered by the state (the US bank) pay an annual tax), Maryland doesn’t want competition w/ state bank from the fed bank, tax designed to put bank out of business, McCulloch was bank manager, refused to pay the tax, Maryland sues

i. Can Congress incorporate a bank? (four args)

1. Yes, bank was passed originally by founding fathers, passed again after much debate (after war of 1812, country had serious economic problems, even people who didn’t originally want it changed sides (James Madison))

2. States do not retain ultimate sovereignty b/c they ratified the C- in actuality it was the people who ratified the C, thus the people are sovereign, not the states

a. Government of the Union is emphatically and truly a government of the people

3. Part of implied powers of Congress- Congress is not limited to only those acts specified in the C, Congress can choose any means not prohibited by the C to carry out its lawful authority

a. Therefore, even though the C does not mention a power to create a Bank of the US, Congress can create one as a means to carrying out many of its other powers

b. In considering this question we must never forget that it is a Constitution we are expounding

i. Should be interpreted diff than a statute

c. BIG expansion in scope of Congressional authority

4. Necessary and proper clause- “necessary” = useful/ desirable (not indispensable/ essential), makes it clear that Congress can choose any means, not prohibited by C, to carry out its express authority

a. This clause is in the section of the C (§8) which expands Congress’ powers, not the one that limits them (§9)

ii. Can Maryland tax the Bank of the US?

1. No, power to tax = power to destroy which makes power to create (Congress) useless

a. State tax on Bank of US = state tax on those in other states, those who were being taxed were not represented in the state imposing the tax and thus the tax is illegitimate 

2. State can’t tax Bank b/c have to have sovereignty over the thing you tax and states don’t have sovereignty over fed gov

a. Intergovernmental tax immunity

iii. Necessary and proper clause (Art 1 sec 8 cl 18) now means- Let the end be legitimate, let it be w/in the scope of the C, and all means which are appropriate, which are plainly adapted to that end which are not prohibited, but consistent with the letter and spirit of the C, are constitutional (legitimate, appropriate, means adaptable to end, consistent with spirit of C) 

iv. CJ Marshall opinion

v. Rule: If fed law in conflict with state law, fed law wins, as long as “necessary and proper” applies

B. Commerce Clause* (Art I Sec 8 Cl 3)

a. Reason why C was written in 1st place

b. FFs wanted to create a free trade zone, didn’t want states to enact tariffs and taxes on each others’ goods
c. Gibbons v. Ogden (1824)- NY legislature granted monopoly on NY waterways, monopoly holders sued owner of a ferry btwn NJ and NY

i. What is commerce?  

1. It includes all phases of business, including navigation

2. Navigation = commerce, Commerce = intercourse, this is commerce

a. for last 35 yrs navigation has been part of commerce, since beginning of republic, Congress has passed laws regulating navigation under commerce

b. A lot of commerce revolves around transportation

ii. What is “among states?

1. Among = intermingled with

2. Among states = can regulate w/in states when it will reach beyond state’s boundaries 

3. Power to regulate (plenary power, can make laws to control) useless if stops at state’s borders

iii. Does state sovereignty (and the 10th Am) limit congressional power?

1. No constraint on Congressional power when regulating interstate comm. from state sovereignty- Congress has complete authority to regulate all comm. among the states

2. B/c state law interferes w/fed law- state law in unconst under Supremacy Clause- preemption

iv. CJ Marshall opinion

1. Concurring opinion by Johnson- power to reg interstate comm. is like a football, either you have it or I have it (federalism), if Congress has power to regulate comm. among the states then a state can’t have that power

v. A trade war was occurring btwn CT, NJ, and NY over running the steamboats, one of reasons FFs adopted to comm. cl was to prevent this

vi. RULE: Congress’ effect of regulation has to apply w/in state in order for it work when that comm. occurs outside that state’s boundaries
d. Questions to ask for Comm Clause:

i. Is there commerce here?

ii. Is Congress’ action regulation?

iii. If yes to 1st two, can Congress regulate the commerce occurring?

e. 1824- 1935 (before New Deal)

	Case 
	Year
	Facts
	Decision
	Importance

	Daniel Ball
	1871
	Steamer running exclusively in MI waters, not inspected to fed safety standards
	Ship is on navigable waterway, DB was carrying some goods that were from out of state or that eventually would go out of state, therefore IC
	Big step to say you can regulate something that affects commerce (protecting safety of good being transported)

	US v EC Knight
	1895
	Sugar refinery, Sherman Antitrust Act enacted to stop monopolies
	Manufacturing is NOT commerce, all EC Knight has done is make sugar, not commerce- Act is unconstitutional

FORMALIST
	Manufacturing has indirect effect on comm., no direct effect so can’t regulate (inconsistent w/ DB)

***no longer the law

	Shreveport case
	1914
	Rate fixing inconsistencies btwn TX and LA on train routes
	ICC can regulate rates within a state if affecting interstate comm.
	Fed gov can regulate trade w/in states when affects interstate comm. (consistent w/ DB)

	Lottery Case
	1903
	Transporting lottery tix across state lines
	5-4 decision, Tickets have some value so are part of comm., regulate can mean prohibit, close vote b/c police power mostly resides w/ states

FORMALIST
	ok for Congress to reg even though basing reg on moral ideas

Dissent: this falls under police powers (state gets to regulate based on morals), if you can do this, you can do anything (almost everything crosses state lines)

	Child Labor Case (Hamer v Dagenhart)
	1918
	Dad and sons work in cotton mill, Congress created an act to prohibit interstate comm. in products of child labor
	Congress can’t ban child labor directly so can’t do it indirectly either
	Congress can’t base regulations on moral issues (inconsistent w/ lottery case) (this power is w/in police powers of states)


f. 1935- 1995 (after the New Deal)

	Case 
	Year
	Facts
	Decision
	Importance

	Wickard v Filburn
	1942
	Farmer Wickard grew wheat for home use/ livestock feed, grew more than allotment under Ag Adjustment Act (trying to control wheat vol and prices)
	Ct used effecting comm. test from US v Darby- fed power can regulate production of goods even if products don’t cross state lines if it affects IC in some way 
	Aggregated effects test (Wickard himself didn’t have huge impact on wheat industry but when all parties doing this are aggregated, the effect is subst’l)

	Heart of Atlanta Motel v US
	1964
	Motel was discriminating against black guests, against Civil Rights Act
	CRA based on comm. cl (when based on 14th Am was overturned b/c 14th is addressed to states, not private citizens, over inclusive), const b/c interstate travel (IC) is affected by motel discrimination, used aggregated effects test
	Congress’ purpose in enacting CRA (moral reas) doesn’t make it less valid 

Virtually no limits on scope of fed regulatory power


g. Post- Modern Doctrine of the Commerce Clause

i. US v Lopez (1995)- Gun Free School Zones Act of 1990- made it a fed offense to possess a firearm in a school zone under Comm Cl- Lopez brought gun to school, fed authorities sought to punish him under this act

1. Relevant factors to decide if an act is unconstitutional under comm. cl (this was the test before Lopez, not changed after but application is diff)
a. Whether it is regulating channels of commerce (i.e. Heart of Atlanta)
b. Whether it is regulating instrumentalities (things that actually cross borders, ex: lottery tix, people, things) of commerce

c. Whether it is regulating something that has a subst’l effect on interstate commerce
2. in this case, the only it could be justified is if there are subst’l effects- Congress needs to show these/ rational basis, Congress did not do that with this Act

3. test from Lopez- if what you are regulating in non-economic activity, then you can’t aggregate to get a subst’l effect on interstate comm. 

4. Question here is not whether guns should be kept out of schools, it is, Can the fed gov regulate this? Does having a gun near school affect comm.?

a. Gov arg: Education will be affected

b. Ct arg: Education isn’t comm. (similar to idea that manufacturing isn’t comm.)

5. Police power = undefined sea of stuff gov can do to protect its population (governs the health, safety, and morals of the population)

a. Original gov of the US = state gov

b. Powers fed gov have are enumerated, not police power

c. Police power is limitless, Congress does not get this

d. C carves out some police powers and gives to fed gov, but generally states get police power

e. Whenever you say an individual has a right, it means that gov gets something less b/c that individual has that power

f. Rehnquist says “plenary police power” is denied to Congress

g. Where this case from is debated: states already had them and gave some to fed gov OR people gave the power to the gov

6. 5 (Rehnquist, O’Connor, Kennedy, Scalia, Thomas)-4 decision

7. Kennedy concurrence- if this law is ok, there will be no sep fed and state govs (bad thing), having a gun is NOT an economic activity, therefore aggregation doesn’t apply

8. Thomas concurrence- let’s get this right, stare decisis not as imp as getting things right, wanted ct to adopt narrower view

9. Breyer dissent- this is undue judicial activism, abandoining 60 yrs of precedent, invalidation imp fed statute- guns inherently part of interstate comm. and guns near school have subst’l economic impact  

ii. Gonzales v Raich (2005)

1. Two women in CA using medical marijuana brought action seeking relief prohibiting enforcement of the Controlled Substances Act (passed under the comm. cl)

2. ct uses reasoning similar to Wickard to say the cumulative effect is big

3. ct says activities regulated by Controlled Substance Act are economic

a. many people will take advantage of the CA law and will increase supply of MK in CA market, will affect interstate comm. and will inhibit gov’s ability to reg controlled subs

4. “necessary and proper cl”- critical pt for Scalia changing sides (from Lopez), can come in and cover where comm. cl arg is thin

iii. When talking about comm. cl limiting you, talking about which gov has power to limit not whether gov can do it at all***

C. Enumerated powers*
a. Taxes and Spending Clause

i. Tax clause (Art I Sec 8 cl 1)- “Congress shall have the power to lay and collect Taxes, Duties….and provide for the common Defense and general Welfare of the United States.”

ii. Taxing power is without limit as far as we know (Nothing has ever been found outside the general welfare)

iii. South Dakota v. Dole- Congress passed a law that provides fed hwy funds to states conditional on spending it on roads and on having a state law that limits drinking age to 21- SD says that is unconst under 21st Am (repealed prohibition, used to be interpreted to mean states could only reg liquor)

1. SD arg- b/c fed gov can’t directly regulate alcohol, they can’t do it indirectly by making conditions on expenditure funds

2. Sup Ct says Congress has power to tax and spend using conditions as long as:

a. condition must be express- limitation on state’s sovereignty must be clearly voluntary

b. condition has to be related to underlying spending- the condition that people under 21 can’t drink needs to be related to building hwys (O’Connor didn’t think this was a close enough relationship)

c. condition must not violate other C provisions

d. has to be in pursuit of general welfare

3. Need to be careful not to cross line from pressure to compulsion/coercion: SD not being coerced b/c only tied to 5% of hwy funds

b. Enforcing Reconstruction Amendments

i. Each reconstruction amendment contains a provision that empowers Congress to enact civil rights legislation

ii. 13th Am- banned slavery

iii. 14th Am- Due Process- designed to stop idea of states depriving people of life/liberty/prop or protection under laws (violation of this am has to be by gov, not by L and C)

1. §5 gives Congress power to enforce 14th Am 

2. 14th Am can only be used to regulate gov activities, not private activities i.e. can’t enforce stuff against Lewis and Clark Law School

iv. City of Boerne v Flores (1997)- Archbishop of San Antonio sues city for not allowing the church building to expand (historical landmark) in violation of Religious Freedom Restoration Act

1. Ct said RFRA is unconstitutional  b/c it goes beyond Congress’ power under the 14th Am

a. Rule from Smith (peyote in OR case)- a generally applicable law that negatively impacts religion may negatively impact lots of other people so it is not unconstitutional- RFRA enacted to overturn this

i. Not unconst to have a law that has adverse effect on religion when the effect is only a side effect (San Antionio’s law)

b. RFRA was written too broadly, addresses any time religions are negatively impacted, need proportionality, therefore RFRA is unconstitutional 

c. RULE: Congress can do more than just prohibit violations of 14th Am (can take preventive and remedial actions but these preventive/remedial measures must be PROPORTIONAL and CONGRUENT to underlying C violation that may occur here)

2. 6-3 decision

3. strict scrutiny test- applied where law discriminates 

a. intermediate scrutiny for sex discrimination (i.e. Nevada Dept of Human Resources v Hibbs(2003)- FMLA was very narrow to addressing dads not given leave, therefore this was proportional)

b. lower level scrutiny for disability discrimination (i.e. Univ of Alabama v Garrett (2001)- state failed to comply w/ ADA, Ct said ADA was not congruent and proportional)

c. Treaty power

d. War power- Congress has power to declare war but not to make war

VII.  Executive Power

A. Pres “shall protect and defend the Constitution”

B. Separation of powers (theories) 

a. Formalism- adherence by each branch to the powers granted that branch

b. Functionalism- fidelity to purposes and distribution of powers

C. Powers:

a. Art 2 § 2 (powers)

i. Commander in chief

ii. Can ask for the opinion in writing of head of dept (doesn’t say he can recommend what they do)

iii. Power to grant pardons (can’t pardon somebody for violation of state law)

iv. Can make treatises

v. Can appoint officers (judges, high executive people)

vi. Can make recess appointments (not as common now as before_

b. Art 2 § 3 (duties)

i. Give state of the union address

ii. Can recommend laws to Congress (anyone can do this)

iii. Can convene Congress (doesn’t happen in modern day)

iv. Can adjourn Congress (doesn’t happen in modern day)

v. Receives ambassadors (has been interpreted to mean that pres can determine what is a foreign nation, i.e. Cuba doesn’t exist b/c we don’t recognize them, Congress can’t change that)

vi. Responsible for faithful execution of the laws

c. Art 2 § 4 Impeachment

D. Youngstown Sheet & Tube v. Sawyer (the Steel Seizure Case) (1952)
a. Pres Truman seized steel mills to make sure steel is being produced for Korean War

b. there is no law that authorizes or prohibits the pres from doing this, could be part of inherent pres power
c. Under Taft Hartley Act, Truman can force strikers back to work against their will, he vetoed it and it is election yr so doesn’t want to use
d. Ct decided it was not constitutional for pres to seize the steel mills

e. Black opinion (majority)- formalist, only Congress can make laws, by seizing mill pres is making a law (critical part here is saying that seizure = creating a law)

f. Jackson concurrence- functionalist, pres’s act can fall into 3 categories  (P= power of pres, C = power of Congress):

i. 1.  P ​+ C- pres acts in accord w/ express/implied authorization of Congress

ii. 2.  P- pres acts in absence of congressional declaration but w/in express powers of pres

iii. 3. pres acts in contradiction to express/ implied will of Congress

1. P (-C) (implies- could have given power but chose not to)

2. P-C (express- expressly against pres having that power)

iv. here, pres’s act falls into #3- Congress could have given power but chose not to

v. pres is acting in weakest position, therefore action is presumptively, but not automatically unconst

g. Douglas opinion- functionalist, contingent, if Congress had said it is ok to seize after the fact, would have been ok

h. Frankfurter opinion- history, there is no track record of people being able to seize, importance of looking at history to decide nature of pres power

i. Vinson dissent- the pres can do what is necess in nat’l emergencies, most of us would agree with this if we agreed with the action

j. 6-3 decision 

E. Executive powers pursuant to statute 

a. Delegation doctrine- Congress delegates power to make legislation to other agencies

i. At beginning of 1800s, Congress passed law saying that if France and England do certain things, pres can take away trade restrictions, Sup Ct in 1809 said this was only enabling pres to make decisions in contingent circumstances thereby making it an executive decision (formalist) not same as making laws- pres has more Ken of foreign nations

ii. Intelligible principle- In 1930s Sup Ct said delegation ok as long as Congress provides an intelligible principle that cts can use to decide if agency acting in delegation authority is doing so lawfully

1. gives agencies lg amt of discretion to decide “how safe is safe”- some Ips are v broad FCC can regulate broadcasting in the “public interest”

2. there are only 2 instances where Sup Ct has found unconst delegation

b. Clinton v City of NY (1998)- city of NY was going to get billions of $s from the Balanced Budget Act allowing them to keep benefits of health care subsidies, Clinton thought it was a pork barrel provision that was unjustified, cancelled this part of the Balanced Budget Act under the Line Item Veto Act (LIVA), other set of πs from Idaho (they had issue w/ Taxpayer Relief Act and LIVA canceling something out)

i. LIVA only applies to appropriation and tax acts

ii. Problem here is that LIVA gives legislative power to pres

iii. Presentment clause-Art I, § 7, cl 2- bill is presented to pres and then he can veto or sign it

iv. Ct says when pres uses LIVA he is committing a partial repeal, thus he is changing law adopted by Congress, under Presentment Cl can only veto or sign, can’t change 

1. formalist

v. Dissent (Scalia)- says this is a delegation issue, there is IP, not a presentment clause issue, formalist (just found diff box (presentment v delegation) to put it in)

vi. Ct has always interpreted appropriation acts as requirements to spend (have to spend the specified amt)

1. Maybe if LIVA had been Authorization for Pres not to Spend Appropriated Funds would have had diff result

vii. Rule: Can’t have a Line Item Veto Law

c. US v. Curtiss-Wright (1936)- Bolivia and Paraguay fighting over border, pres made proclamation prohibiting the sale of arms and munitions of war in US to Bolivia and Paraguay (didn’t want to arm both sides of war), joint resolution (passed by House and Senate and signed by pres) authorized pres to make this finding- C-W arms dealer said it was an unconst delegation of auth to pres

i. Name case: Marshall quoted in opinion “President is the sole organ of US”
ii. Only 2 laws found to be unconst delegation of auth to pres, both occurred in 1936, why C-W brings this up

iii. Ct says- auth is constitutional

1. involves foreign affairs power

2. foreign affairs always belonged to fed gov, never belonged to states (arg is historically inaccurate, some states did exercise foreign affairs power)

iv. Rule 1: National gov speaks in foreign affairs

v. Rule 2: Ability of Congress to give great powers in foreign affairs to pres w/o intelligible principle and few strings

d. Dames and Moore v Regan (1981)- D & M built a nuclear reactor for Iran, Shah is thrown out, Imans take over, US diplomats taken hostage- Imans not paying for nuclear reactor, D & M sue them in American cts, lots Iran’s $ in US banks- pres Carter seizes billions of $s of Iranian money (allowed by IEEPA)- in making a deal w/ Iran, Carter said “we are voiding all ct judgments relating to this and setting up military tribunal to assess claims against Iran” (not auth by IEEPA and didn’t have congress approval)- D & M already had judg against Iran

i. Sup Ct upholds pres’s actions

ii. Congress implicitly approved actions by passing act in 1949 

iii. History- in past pres has dealt w/ foreign nations and set up tribunals to deal w/ claims against foreign nations

iv. Rule: pres has broad authority in foreign affairs, individual citizens may have to suffer to extent necessary for pres to act in foreign affairs

v. There are no safeguards in foreign affairs

F. Executive Privileges

a. US v Nixon (1974)- burglary occurred at democratic nat’l headquarters in Watergate bldg in D.C., burglars were connected to pres, Nixon had secret tape recorders installed in the oval office to have better memory of events when writing memoirs, when people found out about tapes, subpoenaed them

i. Pres’s args:

1. Intra branch dispute- btwn pres and special prosecutor, there is no case or controversy- non justiciable, pres is in charge of making decision

a. Ct says- this is a special situation b/c special prosecutor hired under special regulation can only be removed in special circumstances (pres could take back this regulation at any time) 

b. No doubt that pres and special prosecutor are adversaries even though both exec officials

2. executive privilege disallows ct from reviewing his actions- this is a political question

a. Ct says- C does provide an executive privilege- protects state secrets (things that will harm nat’l security if let out) and deliberative privilege (when underlings give advice/ recommendations to their supervisors, need to be candid, honest, and confidential)

i. What can overcome this privilege?

1. needs of criminal investigation outweigh need to keep communications private

ii. Applies to any criminal prosecution

iii. Just b/c docs were privileged doesn’t mean they were absolutely privileged, need to weigh against ct proceedings

iv. Attorney- client privilege not trumped by need for info

v. In camera- in secret, judge reviews the docs in his chambers, decides if docs are relevant to inquiry that prosecutor is interested in

vi. Privilege can go down the line to people who are further down the line- not limited to just higher up communications

ii. Rule: there is an executive privilege that is constitutionally based but it is not absolute

iii. Exec privilege w/ respect to Congress has never been enforced, Congress has always won (Congress has a lot of power)

iv. CJ Burger opinion, unanimous ct

b. Clinton v. Jones (1997)- Paula Jones sued Clinton for sexual harrasment that allegedly occurred when he was governor of AR, Jones waited until years later to start anything- pres wanted to stay lawsuit, he is too busy right now

i. Pres cited Nixon v Fitzgerald (Nixon fired F, F said he did so unlawfully, ct said it was ok b/c under official capacity and defending a lawsuit would divert pres’s energy from carrying out duties under C)

1. Ct says this doesn’t apply here, there is no immunity for non official conduct

ii. Ct says- no man is above the law, need to take into acct that he is pres, try to accommodate him in a trial (scheduling etc.), the suit has nothing to do with him being pres (Funk says it does, Jones wouldn’t have brought suit w/o anti-Clinton people pushing her, not w/in official duties but arises b/c he is pres)

iii. Opinion is functionalist (looking at way system works, in past have had cases like this, didn’t take up too much of pres’s time) and formalist (pres is person, by its terms doesn’t interfere w/ duties under C, not outlawed by C)

iv. Rule: if dist ct properly manages it, this case will not occupy any subst’l amt of time (no special treatment for pres)

1.  maybe didn’t happen b/c political enemies were given broad range of discovery, eventually led to his impeachment 

v. unanimous decision

vi. Rule: A suit against a president should be neither stayed nor dismissed if it is based on conduct that allegedly occurred prior to him taking office

IX.  Legislative v. Executive Authority 

A. INS v Chadha (1983)- Chadha concedes he is an illegal resident in US, INS wants to deport him, Chadha petitions to INS for suspension of deportation, INS grants petition- Attorney General agrees w/ INS, sends recommendation to Senate- under Immigration and Nationality Act, if either branch votes to exclude Chadha, then he has to be deported- House votes to exclude Chadha- Chadha says “that is unconstitutional” and INS agrees with him- Congress argues other side at Sup Ct

a. Ct says this (legislative veto) is unconstitutional- this is a legislative action (has legal effect- altered legal rights/duties of AG, Exec branch officials and Chadha), when there is a legis action it has to have bicameralism and presentment, only House approved it here, not constitutional

b. Rule: can’t have a legis act w/o presentment and bicameralism
c. Formalist- this is a legis act, legis acts have to go through this process, this doesn’t do this so it is unconst

d. Dissent (White)- Functionalist- to reestablish balance btwn exec and legis power Congress can hold some of the power back, should be allowed to review some stuff and use one house veto to overrule it (check on delegation) 

B. Bowsher v Synar (1986)- Gramms-Rudman Act- director of OMB (Office of Management and Budget, executive branch) and head of Congressional Budget Office (legis branch) individually assess how much Congress is supposed to spend and how much revenue is supposed to come in and send report on deficit/ surplus to Controller General

a. Controller General = head of General Accounting Office, appointed by president w/ advice and consent of Senate, looks at both reports and direct president what to do

b. issue: can CG constitutionally do what he does?

c. Majority: Controller General can be removed by Congress, not the president, therefore he is unconstitutional
i. CG is an agent of Congress, in legis branch, executing the laws, and can’t be removed by pres

ii. removal by joint resolution (= law passed by both house and signed by president)

iii. removal “for good cause” (can be just about anything)

iv. diff than impeachment- only for treason, high crimes, misdemeanors, reqs majority in house and 2/3 majority in senate

1. subjecting someone to impeachment does not make them an entity of that branch (i.e. Congress can impeach pres)

v. b/c CG can be removed by Congress, he is subject to control by Congress, therefore Congress can oversee/ control the execution of the laws, that is UNCONSTITUTIONAL 
vi. Rule: Congress cannot give itself the power to remove executive officials
vii. Formalist: CG can be removed by Congress so he is subservient to Congress

d. Concurrence: removal by itself not enough but when look at all facts and circumstances then left w/ impression that CG is an agent of Congress and therefore he can’t execute the laws b/c violation of sep of powers

i. Functionalist 

e. Dissent (White): this is ok b/c deficits are big problem need to fix, CG has never been removed, very independent, not really subservient to Congress (also dissented in Chadha)

i. Functionalist

f. Rule: Congress cannot give itself power to remove executive officials except through impeachment

g. If reports had gone to Attorney General, who then reported to pres, would have been ok (delegation from legis branch to exec branch

C. Before Morrison had 2 important removal cases

a. Myers (1926)- Pres Wilson fired postmaster of Portland, the statute said that people who are appointed by pres could only be removed by pres w/ approval of the Senate

i. Ct said Myers was involved in a purely exec function, pres has to have power to fire any officer b/c how else can he insure that the laws are faithfully executed

ii. Statute unconst b/c limited pres’s power to fire officers (today statute would be unconst due to unicameral legis Chadha) 

b. Humphrey’s Executor (1935)- Pres Roosevelt fires Humphrey, member of federal trade commission, Humphrey dies, wife sues days husband was fired unlawfully, statute said members of fed trade commission had to be fired for “good cause” 

i. Ct said this is a reas limitation

ii. Rule: if person/employee is carrying out quasi legislative or quasi judicial function ok to limit pres’s power to fire w/ a reas limitation (not ok for purely executive)

D. Morrison v Olson (1988)- independent counsel (Alexa Morrison) investigated head of EPA for alleged violation of fed law, subpoenaed Olson in relation to the investigation, Olson refused to answer b/c Morrison is unconst (independent counsel can be removed by AG only for good cause)

a. Olson’s arguments why Morrison is unconst and Ct’s responses:

i. Congress can’t do inter-branch appointments: appointments clause- Congress can appoint principal officers, pres can appoint inferior officers w/ advice and consent of Senate

1. special counsel is inferior

a. can be removed by exec branch official

b. limited duties

c. limited jurisdiction

d. limited tenure

2. Congress can vest the appointment in courts, pres, or heads of department- here Congress gave courts power to appoint

ii. Art III

iii. Sep of power

1. Not unconstitutional for Congress to create independent counsel, may be a bad idea but that doesn’t make it unconstitutional  

2. Scalia dissent: this is a violation of separation of powers (only one who thinks so)

b. Morrison’s duties do not interfere w/ president’s core functions 

i. Morrison needs independence from pres so can objectively prosecute people, “good cause” limit ok

c. Morrison test: Does the limitation of the president’s ability to remove someone interfere w/ president’s core functions?  If not, then it is ok.

i. Fuzzy test

ii. Ct did not say b/c independent counsel is an inferior officer, this doesn’t interfere w/ pres core functions, not that clear

E. War Powers Resolution

a. §1544 (c)- Concurrent resolution- unconstitutional  b/c concurrent not joint- concurrent is always unconstitutional 

i. concurrent= follows bicam but not presentment

b. severability- can take out unconstitutional section and rest is ok

c. under C pres doesn’t have power to declare war, but under this resolution §1544 (b) he can send troops for 60- 90 days

d. Does this law restrict the pres’s powers?

i. Congress- pres has as much C auth after the law as before the law b/c pres still commander in chief and once take out § 1544 (c) Congress can’t make pres call back troops by concurrent resolution

ii. §1544 (b)- pres can send troops anywhere any time but must submit report to Congress w/in 48 hours (§1543 (a) (3)) then he has 60 days and then Congress must 1) declare war, 2) extend 60 day period by 30 days.  Pres must pull troops out at end of limitation period

1. if Congress opposes war- need bicam and presentment b/c (c) is out, make law, send to pres, pres can sign or veto (Congress can pass along therefore law)

iii. Pres args- restricts powers as commander in chief, interferes w/ pres’s core functions

iv. Congress args- can cut off funds to troops so should be able to control when they withdraw, once @ war pres can decide how to control troops not to decide when the war should be over

e. Iraq- Congress delegated its war powers to pres, and pres declared war

X.  Federalism’s Limits on Congress and the States
A. Substantive regulation of the states

a. 10th Amendment history- as long as cts were restricting comm. cl power, no one paid attn to 10th Am, when it got v broad, then people started to look at 10th Am

b. Garcia v SAMTA (1985)- SAMTA claimed it was exempt from minimum wage and overtime pay requirements under Fair Labor Standards Act b/c it was providing a “traditional” gov function (public transportation) therefore it was exempt from fed controls (National League of Cities)

i. 5-4 decision (Blackmun switched sides), ct overruled National League of Cities- if activity is otherwise subject to comm. cl then that is the end of the test, don’t go any further, there is no 10th Am limitation, no judicial limitation of 10th Am as long as it is subject to comm. cl

B. Commandeering the states

a. New York v United States (1992)- states and fed govs came up w/ plan to have Congress enact a law where states are supposed to get together and make common arrangements to deal with the low level radioactive waste, if a state doesn’t enter into one of these agreements, the state will be deemed to have taken ownership over the waste and therefore will be liable for whatever happens, NY challenges Act, violation of 10th Am

i. In other cases, fed gov was making a law generally regulating the economy, states were subject to it, just like everyone else

ii. In this case, only states are subject to the statute

iii. States were told to do one of 2 things (alliances or take title)- states didn’t have a choice about NOT being subject to the law
iv. 6-3 decision- Act is unconstitutional b/c not giving states choice about being subject to the law

v. Rule: It is unconstitutional for Congress to compel state legislatures to adopt laws or state agencies to adopt regulations 

1. Congress can set standards that state/local govs must meet or attach strings on grants to state/local govs (but can’t compel)

vi. Anti-Commandeering Principle- fed gov CANNOT, against the will of a state, make it an agency of the fed gov

vii. O’Connor wrote maj opinion- 10th Am doesn’t say much but gives some limitation to comm. cl/ necess and proper cl

b. 2 cases after NY v US involving anti-commandeering principle

i. Law requiring local police officers to search criminal databases for people who are buying guns, using local agents to do fed gov’s bidding NOT ok- the principle applies to agencies of states too- UNCONSTITUIONAL

ii. Law saying it was illegal to make public info regarding people’s driver’s licenses, states were selling info to companies for marketing purposes, CA said Congress was commandeering them- ct said the law was aimed at anyone with a driver’s license info list, not just states, also the state was engaging in com, therefore state itself could be regulated- CONSTITUIONAL

XI.  Constitutional Limits on the States: Dormant Commerce Clause

A. Limitations on states in the Constitution

a. Art I § 10

b. Full faith and credit cl Art IV § 1

c. Privileges and Immunity cl Art IV § 2 cl 1

d. Extradition- states can’t withhold that person- Art IV § 2 cl 2

e. Slavery- Art IV § 3 cl 3

f. 14th Am- Due Process

g. Dormant comm. cl- start w/ idea that Congress has not acted but state does act on something that could potentially be covered under comm. cl

i. Today: no theory to justify dormant comm. cl, there as a matter of stare decisis

ii. Next to standing, it is the most highly litigated topic we will talk about

iii. No need to worry much about theory of dormant comm. cl

B. Two basic kinds of dormant comm. cl cases

a. Law that discriminates

b. Law that is neutral

C. Wilson v The Black Bird Marsh Co- Someone built a dam across a creek, as allowed by a state law, another guy ran into dam and damages it, says builder has and illegal dam b/c it blocks comm

a. Chief Justice Marshall opinion

b. Comm. cl doesn’t forbid this dam from being built

c. Congress could pass a law disallowing dam from being built but no law right now so no prob

D. City of Philadelphia v New Jersey (1978)- NJ law prohibits importation of solid waste, this is a commercial enterprise (people out of state are paying to send waste to landfill in NJ, what is really being sold interstate is a place to dispose of the waste), NJ passed law b/c running out of space and health concerns, landfill operators and cities out of state brought suit

a. Law is not constitutional b/c law discriminated on its face “we are saving landfill space in NJ for citizens of NJ”

b. Protectionism is BAD- not a legitimate local concern

c. There is a legitimate gov interest here (space and health issues) but law is illegitimate, there are other ways to fix problem

d. Ways to solve problem:

i. NJ could limit the waste that is disposed of in NJ by treating citizens of NJ and citizens of Philadelphia the same

ii. If NJ owned all landfills and acted as a market participant (Constitution regulates gov, not private players- if state acting as a private player, dormant comm. cl doesn’t apply)

1. market participant doctrine is a very fragile doctrine- usually 5-4 votes

E. strict scrutiny test- when a state discriminates against interstate comm. it is unconst unless it meets strict scrutiny (no other way to meet legitimate state interest) 

a. very hard to meet 

i. only one case has ever done this- Maine baitfish case- prohibited import of baitfish b/c baitfish from other states were infected w/ parasites, Maine baitfish not infected, this was the only way to solve problem (only way to know if infected was to dissect) therefore it was ok

F. South Central Timber Development v Wunnicke (1984)- Alaska sold timber but required purchaser to partially process the logs before shipping out of AK, purpose of law to protect existing industries and est. new industries, π was company that ships logs to foreign countries, mostly sells unprocessed timber, doesn’t have mill in AK

a. State not acting as a market participant here b/c state is imposing downstream conditions (“when I sell it to you, you are going to have to then do certain things”)

b. Market participant doc- doesn’t treat gov like a true market player, there are certain restrictions

c. If AK had said “we will only sell timber to mills located in AK, would have been ok”

G. Privileges and Immunities Clause (Art IV § 1 cl 2)

a. P or I = a fundamental right, a right to engage in a trade or profession 
i. States have to treat all citizens equally regardless of what state they reside in (in-state tuition is not a P or I, neither are reduced hunting licenses, but being a lawyer is (req you live in same state you practice law unconst))

b. Similarity btwn P and I cl and Dormant Comm Cl:

i. Both deal with discrimination
1. facial- on the face of the statute or in decisions that a state entity/ agency might make (i.e. United Bldg) OR

2. neutral on face but discriminatory in effect (i.e. Hawaii imposed uniform tax on alcohol w/ one exception b/c it was only alcoholic bev indigenous to Hawaii, statute didn’t say only bev made from this place will not be taxed but ct said it was obviously discriminatory)

ii. Both can be used to challenge state and local laws that discriminate against out of staters

c. Diffs btwn P and I cl and Dormant Comm Cl:

i. Actual text to support it

ii. Says “citizens of each state..” limited to citizens, not persons, not corporations or other non-natural persons and doesn’t protect aliens

iii. No market participant doctrine applies to P and I cl

iv. Congress can’t overrule the Ct

d. United Building and Construction Trades Council v City of Camden (1984)- depressed city passed law requiring that 40% of employees working on city construction projects have to be Camden residents 

i. P and I cl triggered b/c you are discriminating against in-state and out of state residents

ii. Test to find discrimination under P and I cl (strict scrutiny test, state/ local gov has burden to show statute is ok):

1. The discrimination has to bear a close relation to reason for discrimination AND

2. There has to be a good reason why there is discrimination (protectionism is not a good reason)

iii. Ct holding, can apply P and I cl to municipalities (remanded)

H. Facially Neutral Statutes 

a. Loren J Pike v Bruch Church Inc (1970)- AZ law req cantaloupe grown in AZ must be packed in a certain way w/ certain materials, purposes: to help buyers know what they are getting and to protect rep of AZ cantaloupe growers, π grew cantaloupe in AZ, drove crop to CA where packaging shed facilities were located, AZ said π had to package them in AZ

i. PIKE TEST: If effect is neutral and incidental, law is OK unless burden is clearly excessive compared to the benefits

1. Person req to show burden is excessive compared to benefits

ii. this case was discriminatory although test is for non-discriminatory cases

b. Bibb, director, Dept of Pub Safety of IL v Navajo Freight Lines (1959)- IL law req use of contour mud flaps on trucks, 45 states allowed straight mud flaps, 1 state (AR) req straight mud flaps

i. Is this law discriminatory? No b/c everyone treated the same

ii. Is purpose to privilege IL trucks?  No, purpose to promote hwy safety

iii. B/c neutral law, apply Pike test

1. Is there a legitimate state interest?  Yes (hwy safety)

2. Does the burden clearly exceed the benefits? Yes, big cost/ effect on interstate comm., Sup Ct says straight mudflaps are just as good as contour ones, thus doesn’t advance hwy safety

a. Easy when no benefit, if there is a benefit (contour flaps save 4 lives a year or 100 lives) ct more likely to uphold)

c. Minnesota v Clover Leaf Creamery Co (1981)- MN enacted a staute banning sale of milk in plastic containers

i. Is this law discriminatory? No b/c treats everybody the same

ii. Is there a purpose here to help MN cos at expense of out of state cos?  Ct says no b/c several of people bring the lawsuit are instate people, this it affects instate people as much as out of state people (although Funk wasn’t convinced, all plastic people outside state, pulpwood all in MN)

iii. Pike test application

1. What is the benefit of the law?  Less solid waste, enviro health (Ct says this is what state legis said statute was for and we will believe them, privileging of legis findings opposite to Bibb case)

2. Does burden outweigh benefit?  No, most operators have equipment to bottle milk in both plastic and cardboard containers

Inc power
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