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A. The Constitution

a. Articles of Confederation/Why change necessary?

i. A of C written like treaty between sovereign states

ii. Unicameral, no judicial/executive branches

iii. Power to impose duties only on States, not individuals (no federal crimes, no federal tax)

iv. Congress sole pwr over war; no pwr over commerce

b. Constitution

i. “We the people” signals new approach

ii. Founders had not foreseen lasting party system, “factions”

iii. Amendment process allows for correction, dealing with unforeseen 

B. Judicial Review

a. Marbury v. Madison (1803)
i. “right without remedy is tyranny”

1. Issues:  Right?  Yes, Marbury’s right to commission & seal.  Remedy? Yes, rule of law.  Mandamus from Sup Ct?  No.

2. Question of remedy hinges on political/legal (under Exec. Privilege)

3. Madison:  Where Pres is subject to law, is subject to review by Court.  If not a legal quest., then Court not involved

ii. Judiciary Act of 1789

1. Allowed Sup Ct to issue Writ of Mandamus (not in enumerated powers of Const.)

2. Constitution would be meaningless if Congress could overrule it by simple legislation.

3. Therefore Act is unconstitutional.

iii. Established Sup Ct review constitutionality of laws passed by Congress (Legislative review)

iv. Asserts that Judiciary can review acts of Executive for constitutionality & legality
v. “case & controversy” – decide this case, not change, repeal laws

vi. Supremacy Clause:  Const trumps statute, if conflicting
C. Interpreting the Constitution
a. Textualism v. Originalism: ambiguities of language, intention

b. 2nd amendment right to guns in historical context (states protecting self, not individual rights, states have right to restrict, define militia, some states const address hunting, self-defense)
c. Dred Scott Case
i. Issues of interpreting citizenship, who can declare citizenship

ii. Overreached case & controversy by declaring MO Compromise unconst (creating law that said no slaves deprives owners of property w/o due process)
D. Limits on Judicial Power
a. Congress can define jurisdiction, as long as does not conflict with Consititution (Art. III § 2 cl 2) 

i. case of McArdle, habeus corpus (Congress passed law excluding Sup Ct from appellate j’diction over Act of 1867, writs of HC)
ii. Changing Sup Ct j’diction not change Fed Ct or State Ct

iii. Article III, § 1: “such inferior cts as Congress …ordain & estab”
b. Case & Controversy (Art. III § 2)

i. No advisory opinions/Political Questions (deciding “argument”)
ii. Deciding Political Questions not an enumerated power (political questions must be answered by “political branches”: exec & leg.
1. Does the issue implicate separation of powers?

2. Does the Const. commit resolution to either Pres or Congress?

c. Standing

i. Injury in fact

1. Concrete & particularized (not generalized grievance)
2. actual or imminent

ii. Injury fairly traceable: causation
iii. Redressability
d. Representational Standing
i. A member of a group who has standing

ii. Suit must be consistent w/ organization’s purpose

iii. Must be a suit that would not require member to be a party (ie, can’t be damages – injunctive relief or declaratory judgment)

{Governments not required to have standing (not a bar)}
e. Mootness:  must be existing dispute throughout case

i. “capable of repetition, yet avoiding review”, exception of Mootness Doctrine.

f. Ripeness

i. Got to be ready.  Must be specific dispute, facts knowable.
g. Political Questions (p 96) Justiciability 
i. A constitutional commitment of issue to another branch

ii. Lack of judicially discoverable & manageable standards

iii. Impossibility of deciding without initial policy decisions that are clearly nonjudicial

iv. Expressing a Lack of Respect for other Branches

v. Unusual need for unquestioning adherence to political decision

vi. Potential for embarrassment 

h. Interference from other Branches (Miller v French)
i. Sovereign Immunity (11th Amendment)

i. Limit on Art III courts, can’t hear sov. immun. Cases

1. Exceptions to 11th Amend limitations:

1. Suits brought by US

2. Suits brought by another state

3. suits in which Supreme Ct is reviewing the decision of state ct

4. suits filed against state officials under “stripping doctrine” ( acting against Const strips officer of role; no authority to violate fed law
5. suits brought against a political subdivision (City, County)

6. Suits as to which Congress has abrogated states’ 11th Amend immunity

ii. Limit on congress, can’t abrogate states’ sovereignty
iii. Citizens of another state can’t sue State, Fgn citizens not sue State

iv. Contradicts Art III, removes Pwr of judicial review for these cases

v. 14th Amend,§5 authorizes Congress to abrogate state sov. immun, 

vi. Fed laws give Fed rights; State can choose to disregard, unless accept Fed $$

Question is not can government do X, but can the Federal government do X?

E. Congressional Powers/Limits:
a. War Powers Resolution

i. Passed over Nixon’s veto, says except in national emergency created by attack on US, American troops could be introduced into hostilities.  Pres notify Cong before sending, and within 48 hours after troops introduced.  BY concurrent resolution, Cong may give Pres 60 days to bring troops home.
ii. Statutory, not constitutional limit.  Every Pres since has denied obligation and unconstitutional.
iii. UnConstitutional:
1. undermines Pres authority as Commander in Chief  
2. Congress can pass concurrent resolution to bring troops home; violates Presentment Clause

b. Necessary & Proper Clause (Art. I, § 8 cl. 18)
i. Necessary & Proper Clause is express statement of power.
ii. Implied Power of Constitution (Marshall).  Being given power to make laws, need power to facilitate execution & efficiency of laws.
iii. McCullough v. Maryland (1819)
1. Md challenged right of US to charter a bank, then said if chartering, Md would tax the bank in their state.

2. Md charges states allow Fed to have whatever Sovty it has

3. Marshall: Constitutional power comes from the people, not from the states.  People just “organized” instates where they live.  States bound to Const, shown by state officers pledging loyalty to & uphold Const.
4. Must have sovereignty over what you tax, State can’t tax Fed gov.

c. Commerce Clause (Art I, §8, cl. 3)
i. “To regulate commerce with Foreign Nations, and among the several States and with the Indian Tribes”
ii. Major reason for Const Congress (not avail under Art of Confed)

iii. Marshall:  Regulation is a plenary power

iv. “Among the States” can mean within the states (intrastate), if related to interstate commerce

1. Channels of commerce

2. Instrumentalities of commerce

3. Economic activity that substantially affects interstate commerce (may include production, with Nec & Prop Clause)

v. 19th c idea of regulation as football; either I have or you have

vi. Gibbons v. Ogden (1824)

1. NY granted monopoly for steamboat traffic
2. Navigation is necessary to commerce, therefore regulated under Cong pwr to regulate commerce
3. ex:  Dan’l Ball – power to license b/c using navigable H20
vii. US v EC Knight( 1895): Manufacturing is not commerce
viii. Shreveport Case(1914): Intrastate traffic not relieved of regulation
ix. Lottery Case(1903): Prohibition may be function of regulation
x. Hammer v Dagenhart (1918): Child labor, Act prevented interstate export goods made by child labor is unconstitutional (Commerce clause cannot regulate police power)
xi. Do States have power to control interstate commerce?  Yes, but concurrent with Fed pwr.  OK as long as State/Fed don’t interfere with one another; when they do, Fed trumps.
xii. Wickard v. Filburn (1942) – Modern Commerce Clause

1. Farmer sues secty of agri for enforcement of Agri Adjust Act
2. Aggregate effects of commercial activity: Fed can ctrl production even if only for home use, b/c affects commerce by taking production/purchasing out of the marketplace.
3. “substantial effect” test carries through
xiii. US v. Lopez (1995) – Postmodern Commerce Clause
1. isolated, non-economic activity (possession of handgun)
2. Rule: Congress can regulate Channels of Commerce,  Instrumentalities of Commerce and activities that Substantially Affect Interstate Commerce 
3. Can’t ban guns at school.  Education not commerce, does not substantially effect commerce.  Possessing gun not substantially effect commerce.
4. If had outlawed guns sold through interstate commerce, would be ok
xiv. Police Powers

1. People give ctrl of Health, Safety &Welfare to govt; people retain rights which limit those powers.
1. “Sets the floor, not the ceiling”
2. Under Articles of Confederation, Fed govt has those powers States give to it.

3. Under Constitution, Fed govt has powers enumerated in Constitution, State has rights not enumerated, all come from the people.

d. Other Article I Powers

i. Tax & Spending: South Dakota v. Dole (1987)

Congress may influence policy, law within states by limitations restricting spending of Fed funding.  Can’t directly regulate drinking age, so they coerce through spending
  Rule:  4 Limits on Spending Power

1. “in pursuit of general welfare”
2. Unambiguous:  must be clear to states what they must do to get funding

3. Conditions must be related to Fed interest in projects/programs (ie interstate highways, Head Start, etc.)

4. Constitution may provide an independent bar to conditional grant of funds (Can’t induce unconstitutional outcome in States

ii.  Tax & Spend – 

1. Pay debts, 

2. Provide for Common Defense
3. Promote General Welfare (“nothing has ever been found to be beyond the general welfare”)

4. Hammer v Dagenhart – child labor case; Congress has often taxed behavior they don’t like.  This is beyond limits of “tax” clause because not for purpose of raising revenue.  Later overturned, now can tax for restrictive purposes

iii. Treaty Power

1. Can pass laws necessary & proper to carry out & enforce treaties signed by Pres

2. eg:  protecting migratory birds, passed laws terms of treaty. & International convention for Protection of Children supported gun free school zone laws – same effect as Lopez, different foundation

iv. Reconstruction Amendments: XIII, XIV, XV

1. XIII – bans slavery & directs Congress to pass laws against slavery

2. XIV – Due Process (cannot deprive of life, liberty, property w/o due process) Equal protection under the law in all states.  Only applies to states, not individuals.

1. States barred from discrimination, § 5.

2. Congress can legislate to enforce.

3. XV – voting rights

4. City of Boerne v. Flores (1997) – argued Religious Freedom Restoration Act was unconst. under Amend XIV, because 1st Amend freedom of religion right applies to states via XIVth Amend.

1. Rule:  Means must be proportional & congruent to ends; underlying constitutional violation that might occur.  RFRA was so sweeping that it was not proportional to the problem it attempted to remedy, caused new problems.
F. Separation of Powers
a. Non-involvement of branches that do not possess specified power

i. Prevention of tyranny

ii. Efficiency (framers intended strong Exec for Foreign Affairs)

iii. 3 branches
b. Checks & Balances: Interactions that limit each others powers

i. Exec appoints with senate approval, can veto Congress; Congress can override veto, legislate around Courts; Courts review legislative & executive actions.
ii. Complements separation of powers by diffusing power & requiring cooperation between branches.

c. Formalism:  demands adherence by each branch to powers grants that branch.  “Box” theory, sees limitations as strictly defined.

d. Functionalism:  demands fidelity to the purposes of separation of powers.  Don’t get too upset unless someone really steps over line at expense of other branch.

e. Youngstown Sheet & Tube Co. v. Sawyer (1952) {Steel Seizure Case}

i. Pres Truman authorizes seizure of steel mills to prevent strikes.  Deprives mill owners of due process, no authority in constitution or statute. Notified Congress of his actions – invitation for them to act & legislate one way or the other.  They did not – does not entitle Pres to take action.
ii. Formalist: (Black) Only Congress can make laws, and seizure would require making a law.  Congress could pass law seizing, but they did not

iii. Jackson’s test for 3 categories of Presidential action

1. With Congress:  Strongest, all pwrs of pres + Cong

2. Without Congress:  Pres. Pwrs only

3. Against Congress:  Weak, pres pwrs – Congress’ pwrs

iv. Functionalist; (Frankfurter) Emphasis on history.  If similar acts had been done without Congress & Courts disagreeing, would be a better case.  History doesn’t make actions constitutional, but may be a thumb on the scales.

v. Dissent:  Power to take action is an executive power.

G. Executive Powers
a. Domestic Affairs:  Line Item Veto

i. Clinton v City of NY (1998) – Congress enacted line item veto, specific to spending, tax relief bills.  Court says it violates Presentment Clause (Art I §7 cl.2).  Can’t cancel spending item, even if Congress authorized cancellation; could “decline to spend” if law had been written that way.
1. Changes law as approved by both houses.  Repeal of law no less than enactment must follow Presentment Clause

2. Majority Formalist:  This is how laws are passed, this law not passed that way = not allowable.

3. Scalia picks different box: Delegation Doctrine 
b. Foreign Affairs:  Delegation Doctrine

i. US v. Curtiss-Wright (1936) – Congress passed a joint resolution saying that if Pres. determines banning sale of arms will aid peace in the Chaco (Bolivia), then arms sales will be banned.  Pres. makes such determination.  Curtiss-Wright, arms dealer, claims unconst. delegation of authority to Pres.  

1. President is the “sole organ of the federal government in international relations”.  
2. Congress has broad authority to delegate to Pres on international matters.  Doesn’t speak to Pres limits without Congress.

3. Has been used to justify Pres actions without express congressional delegation, “implied authority” to do what’s necessary.

ii. Art I vests Congress with legislative powers; Congress has delegated to President – courts upheld when Congressional action included an “Intelligible Principle” by which exec acts.  Idea that exec not legislating, but performing duty to carry out legislation. Scalia:  Not really delegation – Congress passes law instructing exec how to execute

iii. Some intelligible principles v broad – “in the public interest”, or “prohibit unfair trade practices”.

iv. Dames & Moore v Regan (1981) – Judgment attached to Iranian assets in US; President makes agreement with Iran voiding all settlements, sends all claims to Tribunal. Allowed, as foreign affairs power – broad discretion, plus Congress could’ve acted & didn’t, so they must agree.

1. How to view Congressional Silence?

1. Implicit Agreement (D&M v Regan, p 146)

2. Implicit Prohibition (Youngstown)

c. Executive Privilege & Immunity
i. US v. Nixon (1974) – Nixon subpoenaed to turn over tapes in Watergate investigation/trials.  Claims 1) quash subpoena under Rule 17(c)(standing) and privilege.  Claims that ct cannot force, because this is an intra branch dispute:  Special prosecutor can be fired by Attorney Genl. President has authority to resolve issues within Exec. Branch.  Court says this is unique, because special prosecutor appointed under very specific regulation, and fact that parties are officers of Exec Branch not a barrier.
1. Special Prosecutor has Standing

2. No Absolute privilege of confidentiality; 

1. Marbury v Madison: judiciary interprets law w/ respect to privilege

2. Absent a claim for national security protection or diplomacy, Pres does not have absolute privilege

3. Weigh the importance of privilege vs. Fair administration of justice.

1. Pres is not above the law

2. Not ordinary individual, care must be taken to maintain confidence but not at expense of justice (Deliberative Privilege can be overcome by needs of criminal justice)

ii.  Clinton v. Jones (1997) – Clinton claims Constitution affords temporary immunity from civil litigation.  Sued by Paula Jones for sexual harassment.
1. President not being sued, Clinton being sued as individual

2. “Unacceptable burden on President’s time & energy” - no precedent for this argument, since other sitting pres. have been involved in law suits.  CT. said “if properly managed” should not be a problem.
3. If Congress wants to protect Pres, they could, but they have not yet.

H. Legislative v. Executive Authority
a. INS v. Chadha (1983) (Bicameralism & Presentment Clause) – “Concededly illegal alien can bring suit that results in nullification of 200 laws by SupCt.”
i. Immigration Reform Act: allowed Atty Genl, on advice of INS to recommend suspending deportation.  Reports to Congress as required by Act, and House votes to oppose – deport Chadha.

1. “Explicit & unambiguous provisions of the Constitution” for passing laws not followed:  Bi-cameralism and Presentment Clause

2. Times when 1 house can act are clearly enumerated:

i. House can initiate impeachments

ii. Senate conducts trials following impeachment

iii. Senate approve/disapprove Pres. appointments

iv. Senate ratifies treaties signed by Pres

3. Only way to have same outcome = legislation; Legislative veto is effectively unicameral legislation, so unconstitutional.
b. Bowsher v. Synar (1986) – Balanced Budget & Emergency Deficit Control Act of 1985:  Gramm-Rudman-Hollings Act, passed with intention to eliminate deficit.  Automatic reductions are made by complicated process where Directors of OMB and CBO independently calculate deficit for coming year, report to Comptroller General, who orders Pres to mandate spending reductions.  Waiting period for congress to legislate to reduce spending, then reduction order goes into effect.
i. Problems stem from Comptroller General’s role. Is role legislative or executive?  CG has been legislative, but this is exec role (agent of Pres)

ii. CG can be removed for cause by a) jt resolution (legislation) or b) impeachment (trial).  Removal by Congress when acting as Presidential agent not constitutional; Pres should have right of removal.
c. Morrison v Olson (1988) – Standard: Does limitation on removal of officers interfere with President’s core functions?

i. Independent council investigating head of EPA, subpoenaed asst. atty gen; for info.

ii. 3 bases for claim of unconstitutional

1. Violation of appointment clause (special division of courts)

2. Article III

3. Separation of Powers

iii. Principal or inferior officer?  Principal appointed by Pres, with advice & consent.  Inferior appointed:

1. by Pres alone (could be advice/consent – not required)

2. by heads of Departments (could be ordered by Congress)

3. by courts of law

iv. Morrison is inferior: removable by Atty Genl, with limited duties and limited tenure

v. Cross Branch Appointment: Judiciary appointed indiv to serve in exec branch.  Because courts know prosecutors, made sense = “congruent”

vi. Independent counsel is purely executive officer (investigating enforcement), only fired for cause: does limitation interfere with President’s core functions?
1. Cabinet officers, department heads perform “quasi”-legislative or judicial functions in addition to purely exec functions.  Limitations on removal ok, since not purely Exec.
1. If appointed by Pres with advise & consent, can’t fire without consent.

2. Meyers: Taft @ CJ wrote if Pres can’t fire, will not fully have power to see that laws are executed.

2. Independent counsel:  Not unconstitutional, but may be a bad idea.

I. Federalism and Congressional Powers: 10th Amendment

a. Garcia v. San Antonio Metro Transit Authority (1985)

i. Issue:  Is local govt entity exempted from Congress’ control when engaged in “traditional govt” activities?

1. No – Traditional Function standard unworkable, and overruled here.  Idea had gone back to State sovereign immunity, and had been applied under 4 situations:

1. Fed. Statute regulating States as States

2. addressing matters undisputedly attributes of State Soverignty

3. Compliance with Fed standards directly impairs operation of traditional state functions

4. Of a nature demanding state submission to Fed statute
2. Federal OT & minimum wage requirements are not destructive of state sovereignty, therefore enforceable upon states 

3. When Commerce Clause less effective as a limit, 10th Amendment has more importance. (X: Powers not delegated to US by Constit., nor prohibited to the States are reserved to the States).

4. If otherwise applicable under Commerce Clause, then it applies; X Amend says if delegated to the Feds, then it belongs to the Feds.

5. X Amend is a political argument, not legally enforceable

b. NY v US (1992) : Anti-commandeering Principle

i. Low-level radioactive waste disposal clearly under Commerce Clause, but different situation, because Feds directing states on how to handle.  Could legislate rules for how waste must be handled, but instead told states they were responsible.  

ii. Feds cannot make a State and agent without its consent (commandeering sovereignty)

iii. If a power is an attribute of State Sovereignty (health & safety, eg) then power necessarily not conferred on Congress by 10th Amend.
iv. Commerce Clause allows Congress to regulate; 10th Amend limits Congress from regulating as it chose to here, because it abrogated state sovereignty.
v. Cooperative Federalism:  Congress’ power under the Commerce Clause to offer States choice of regulating under Federal stds or having state law preempted by Fed regulation.
c. Civil Rights Cases – followed XIII, XIV, XV amend.  
i. States are actors who may not discriminate (Constitution does not protect against prejudice by individuals, private companies, etc.)
ii. Constitutional rights designed to protect indiv from tyranny of the State

J. Dormant Commerce Clause

a. When Congress has not acted under its Commerce Clause powers, can states act, and must they act within limits of Commerce Clause?

b. Two types of cases:  State law that discriminates “on its face”, State law that is neutral

c. Congress can overrule the Court by passing new legislation, making it an “active” Commerce Clause issue.

d. Willson v Black Bird Marsh Co (1829) - Neutral
i. Where Congress has the power to take action but has not done so, state choosing to take action is not unconstitutional

ii. Did state interfere with interstate commerce by allowing navigable waterway to be blocked?  Congress could have passed a law making the dam illegal, but did not.

e. Philadelphia v. New Jersey (1978) – Discrimination against Out-of-State
i. State law prohibits importing solid waste for disposal. Legitimate goal, but via illegitimate means.  Protect environment could be achieved differently 
ii. Where states regulate for public interest (health & safety) and effects on commerce are only incidental, regulation is allowable. (eg: quarantine)

1. Clearly Protectionist regulation will be void

2. Discrimination against citizens of other states not allowed.  Regulation must affect in-state & out-of-state equally (Privileges & Immunities Clause)

f. South Central Timber Developers v. Wunnicke (1984) – Market Participant Exception
i. When State acts as a market participant, not only as a market regulator, may be exception from the “discrimination” factor.  “Fragile” doctrine, not consistent.
ii. Held to strict scrutiny: When a state discriminates, it is unconstitutional unless protecting a legitimate end and there no other viable way to accomplish the protection.

iii. Maine Baitfish case in only time case has passed this strict scrutiny.

g. Limitations on States

i. Article I §10:  No State shall enter treaty, coin money, confer titles, etc.
ii. Article IV §1, Full Faith & Credit Clause: Acknowledge public acts, records & judicial proceedings of other states

iii. Article IV §2, Privileges & Immunities:  Citizens of each state entitled to Privileges & Immunities of citizens in the several states.
iv. Due Process limitations of XIV Amend – States may not discriminate; individuals can.  Persons, not citizens. Some provisions allow protection of aliens (as persons).
h. State of Minnesota v. Cloverleaf Creamery (1981) &– Neutral

i. Where the statute regulates evenhandedly (not discriminatory) for legitimate local public interest and effects on interstate commerce are only incidental, will be upheld unless burden on commerce clearly excessive in relation to putative local value. (Pike Test)
ii. Incidental burden here was not excessive, affects dairies in/out of state equally
iii. Alternatives would be more burdensome or less effective.
i.  Bibb v. Navajo Freight Lines (1959) – example of clearly excessive.  Legitimate state interests but questionable how well this regulation serves them.  In issues of public safety, Court unlikely to overturn only on this basis (what’s clearly excessive compared to life)
j. Privileges & Immunities Clause – Art. IV §2
i. Citizens, not persons, of each states (does not protect corporations or other non-natural persons, or aliens)
ii. No Market Participation doctrine exception
iii. Congress cannot overrule, because Congress does not have authority, unlike Commerce Clause.
iv. Right to engage in trade or profession, ability to be employed is clearly protected @ privilege/immunity (Privilege is a fundamental right)
k. United Bldg & Construction v. City of Camden (1984)
i. Violates Priv & Immun – Can’t treat citizens of other states differently with regard to priv/immun
ii.  Discrimination must bear close relation to the reason for it (ie, not protectionism) – Strict Scrutiny
