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I. Judicial Review and Limits on the Court's Authority


A. Marbury v. Madison



Marshall's Four Questions: 




1. Does Marbury have the right to the commission? 

Yes. The President nominated him. The Senate advised and consented. The President confirmed and signed the Sec. Of State sealed the commission. 

2. If Marbury has a right and it's been denied is he entitled to some remedy?

Yes, per Marshall the default position of a rule of law system is that there should be a remedy when a vested right is violated. Strong presumption that there is a remedy.

Marshall distinguishes between those questions, which are purely political, and hence within the sphere of the executive and those that are purely formal.

3. Is mandamus the right remedy (Is this a situation where one of the other branches has discretionary political authority or is this a situation that is purely formal/ministerial)?

The delivery of the commission is purely formal. Mandamus is only available where a public officer is not performing or refusing to perform a mandatory duty or purely mechanical duty.  Mandamus is only available when there is no other adequate remedy at law. Marbury doesn't have another way to get his job (as a judge) so Mandamus is the right remedy b/c he has no other adequate remedy at law. 




4. Does the Supreme Court have Jurisdiction? 




Case was filed as an original jurisdiction case. 





2 Sources Marshall looks too:





1. Judiciary Act of 1789: 

Marshall's interpretation of the Judiciary Act was that Congress created three categories of jurisdiction: Regular appellate jurisdiction, exclusive (original) jurisdiction and hybrid jurisdiction that depended on the parties involved. 





2, Article III:

· If Madison is classified as a public minister, then Supreme Court should have original jurisdiction.

· But Marshall takes the clause to mean ambassadors, etc. and officials of other governments. 

· Specifies that S. Ct. only has original jurisdiction in cases involving foreign officials and the States. Not Federal officials in our own govt. 

· So neither Marbury nor Madison fit into one of the Article III original jurisdiction categories. 

· Therefore the Court shouldn't have original jurisdiction, it should have appellate instead. 

· Marbury is here under the wrong jurisdiction.

The S. Ct. doesn't have jurisdiction. 

· Marshall goes on to note that Congress cannot give the Supreme Court this kind of hybrid jurisdiction that it gave them in the Judiciary Act. The jurisdiction must be original or appellate; it can't be both b/c Article III precludes it. (Because nothing in the Constitution is surplusage, per Marshall.) 

· So that part of the Judiciary Act is overturned. 

· Marshall also holds that Congress cannot add to the Court's original jurisdiction.

· He also implies that Congress cannot add to the appellate jurisdiction. 

· Congress still can't add to the Court's original jurisdiction, but can give lower court's jurisdiction over cases within the constitutional delineation of the Supreme Court's original jurisdiction and those cases may come before the Court on appeal. (13)

· Marshall's underlying theory of mutually exclusive jurisdiction has also not held over the years. (13) 
B. Sources of Judicial Review


1. Textual

a) Article III, § 2: Judicial power shall extend to all cases in law and equity arising under the Constitution.

b) Article VI, § 2: Constitution "and laws made in pursuance there of" are the supreme law of the US. 

c) Article III, § 1: The judicial power the US is vested one Supreme Court. 

d) Article VI, § 3: Judicial officers take an oath to support the Constitution. 

Marshall uses this section to point out that he can't contradict the Constitution to uphold a statute. B/c the Court, like other members of the Fed. Have a duty to uphold the Constitution. 


2.  History/Theory/Political Sources

a) If the Legislature and Executive make and enforce the law, then there needs to be another branch to interpret it. 

b) Judicial Independence (not beholden to the people or special interests, once nominated.) 

c) Limits on what they can review. Court picks out its own cases. They have to wait for the cases to come to them. (They can chose which cases to hear of the ones before them; but that can't seek out parties and tell them sue each other so that the Court can rule on that particular issue.)

d) Per Hamilton, it is the least dangerous branch of government because they have "neither force nor will. They have neither the power of the purse nor an army." 

e) Special Institutional Competence:  Court is the best trained to make these kinds of decisions. 

f) One step removed from electoral politics:: Can make unpopular but Constitutional decisions and not have to worry about the 


3. Arguments Against Judicial Review 
a) Even if the majority of the people's elected representatives want to pass a law, then unelected Supreme Court can strike down that law.  (Jeffersonian argument) 

Counter:  Judicial Review comes directly from the Constitution and thus from the people, and not their representatives. So the Constitutional authority of the people trumps the intermediate authority of their representatives. 


4. Supreme Court Authority to Review State Court Judgments



Martin v. Hunter's Lessee: ? 


C. Political Restraints on the Court



1. Ex Parte McCardle  (1869)

· Congress repealed a law they passed giving the S. Ct. appellate jurisdiction in particular habeas cases. (1867 – Congress had granted the Court jurisdiction. This law just took it away.) 
· Congress gets the power to do this from the exceptions clause, Article II, cl. 2. 
· Ct. holds that they do not have jurisdiction in this case and dismisses it. 



2. U.S. v. Klein (1872)

· Congress enacted a statute that said a Pres. Pardon was evidence of aiding the "rebellion" during the Civil War. Hence Klein's property could be seized, as punishment and the Court had to dismiss any cases filed under this law for lack of jurisdiction. 
· Klein argued that the pardon was evidence that he was not guilty of participating in the rebellion.  
· Court held statute under which Klein's property was seized unconstitutional on two grounds:
1. Law prescribed how Courts are supposed to decide an issue and: interfered with judicial autonomy. 

2. B/c it denied the effect of a Presidential pardon, it interfered with Executive autonomy. (79)



3. Two Interpretations of McCardle & Klein:




a) Klein overruled McCardle (?) 




b) McCardle & Klein Reconciled:

· In Klein the Congress is interfering with Presidential power, not just the Courts.

· The law upheld in McCardle was "content neutral." It didn't tell the Court how to decide the issue; it just told them they didn't have jurisdiction in a certain class of cases. 

· The law struck down Klein was not "content neutral." It told the Court whom to find for.

Note: Congress (probably ?)  could not strip away all of the Court's appellate jurisdiction because that would leave nothing left for Congress to make exceptions to. 


D. Case & Controversy Requirements

0. Source: Article II, § 2, cl. 1: "judicial power shall extend to" a list of "cases" and "controversies."  This affirmative grant of power has a direct negative compliment: The Court's power does not extend to anything but a case of controversy. 



1. Rule Against Advisory Opinions

a) Strict necessity: Court won't hear constitutional question if it isn't strictly necessary. (Somewhat limited to Constitutional questions.) 

b) Court won't her non-adversarial (friendly or collusive) cases. 

c) Party has to be actually injured by the law they are challenging.

d) Court shouldn't rule in broader terms than the facts require.

e) Court should avoid the constitutional question if at all possible. (If the state provides a remedy for a potentially constitutional question, state law or remedy should apply first.)  



2. Standing to Litigate

Note: These apply to private plaintiffs. The Federal government doesn't have a rigorous standing requirement.




a) Constitutional Requirements

· Direct personal injury in fact. 

· Court is not completely rigorous about personal injury in fact. 

· Injury can be actual or imminently threatened. 

· Don't have to wait to be actually injured, must be highly likely and just about to happen.

· Example: Declaratory judgment actions. 

· Defendant has to have caused the injury.

· The court must be able to redress the injury. It can't just be a feel good exercise. 

b) Prudential Bans

· 3rd party standing.

· Exceptions: Person cannot represent herself. McCardle type cases. Cases where allegedly injured individual is being held w/o communication. 

· Assertion of generalized grievances.

· Cannot sue with standing as a taxpayer b/c you don't like tax policy.

· The injury must be done to a fairly small number of people. If everyone is suffering the same amount of injury then there is equal political incentive to lobby for change of policy. It becomes a political question. 
· Claims outside the zone of interest protected by the relevant statute or constitutional. Defendant's conduct must be illegal or unconstitutional. 



3. Mootness and  Non-Ripeness

a) Ripeness: Issue must be sufficiently concrete and well developed.

b) Mootness: Cannot be a stale question. 

· In a right to die case, if the plaintiff is already dead, then the issue is moot.

· Exceptions: Cases like Roe v. Wade. By the time the case makes its way to the Court, the case will always be moot because gestation period will always be nine months. 


E. Non-justiciable Political Questions



0. Source of non-justiciable political question doctrine

Marbury:  Marshall's distinction between acts that are completely within the discretionary sphere of another branch of the Federal Government and those actions which fall with in the purview of the Court because they are legalistic or formalistic in nature. 



1. Basic Doctrine:
· The Court says that they have no business deciding non-justiciable political question, but that no other branch of government can define what those questions are.

· Court is self-regulating wrt non-justiciable political questions. 

· The doctrine has been narrowing since the articulation of the six factors in Baker. 

2. Baker v. Carr
· Apportionment case brought under the Equal Protection Clause of the 14th Amendment. 

· Court had previously not wanted to get involved in prior apportionment cases brought under the Guaranty Clause b/c the determination about every state having a 'republican form of govt." was a non-justiciable question. 

· In this case the Court found the following six requirement of non-justiciablility absent and decided that the case did not lack judicially manageable standards because it was brought under the Equal Protection clause instead of the Guaranty Clause. 

1. Textually demonstrable constitutional commitment of the issue to a coordinate branch of the Federal Govt. 

2. Lack of judicially discoverable and manageable standards for resolving it. 

3. Impossibility of resolving the question w/o an initial policy determination of a kind of clearly non-judicial discretion. 

4. Impossibility of a Court's considering the question without expressing lack of respect due to another branch of government. 

5. Unusual need to express adherence to a political decision already made. 

6. Potential embarrassment created by different answers to the same questions from various branches of the Fed. 

· The first two are the most likely to occur. 

3. Nixon v. U.S. 

· Federal judge convicted on articles of impeachment by the full Senate after hearing and evidence taking by committee (Rule 11)

· Nixon brought suit in Fed. Court claiming that Senate Rule 11 violated his right to trial by the full Senate. 

· Court found Nixon's claim to be non-justiciable political question because there was "textually demonstrable constitutional commitment to a coordinate branch of government." 

· Judicial Review of Senate Impeachment proceedings would be inconsistent with checks and balances because final reviewing authority of those proceedings would be placed in the hands of the very body the impeachment process is supposed to check. 

4. Typically Non-Justiciable Political Questions

· Exercise of legislative or executive discretion.

· Amending the Constitution.

· Certain aspects of foreign policy, war-making and military deployment. 

II. Separation of Powers


A. Executive Encroachment on Legislative Authority

1. Steel Seizure: Court ruled that the President's seizure of nation's steel mills, while Congress remained silent was unconstitutional. 

2. Jackson – Concurring – Three Types of Presidential Authority


a) C + P

· President is acting with his full power augmented by Congress. 

· In these cases, the Court should give the President the widest latitude. 

· Strong presumption that the action taken is constitutional.

· Court might intervene if it was a Bill of Rights or Federalism issue (Fed seizing power from the states.) 

b) P

· President acting w/o express grant or denial of Congressional authority, i.e., President acting only with his own independent powers. 

· No heavy presumption of constitutionality or unconstitutionality. 

· Constitutionality of the action is much more dependant on the facts in such a case. 

c) P – C

· When President takes action incompatible with the express or implied will of Congress

· Presumption of unconstitutionality. 

· President has to rely only on his constitutionally authorized authority less any grant of authority from Congress. 

3. Black
· Formalistic conception of separation of powers. 

· Each branch has very strictly defined functions 
4. Legislative and Executive Power Sharing

· President's power to veto legislation and legislature's power to overrule President with a super-majority. 

· Congress can declare war, but the President is the Commander-In-Chief

· President can appoint cabinet and judicial officials, but Senate has to advise and consent.

· VP is the President and has the ability to cast the tie-breaking vote in the Senate if necessary. 

· Senate has to ratify treaties negotiated by the President and other Executive officials. 

Baseline Idea about Separation of Powers between Leg. And Exec. Post Steel Seizure:  FUNCTIONAL SEPARATION (Jackson in Steel Seizure.) 

B. Bicameralism and Presentment



1.INS v. Chadha – One House Veto

· What? Immigration and Naturalization Act allowed one house of Congress, by resolution, to invalidate the decision of the Exec., pursuant to the authority delegated by Congress to the AG, to allow a particular deportable alien to remain the US. 

· Rule: One House Veto is unconstitutional.

· Why?
· Violates Bicameralism (Art. I §1) & Presentment (Art. I, §7)

· Bicameralism: Division of Congress into 2 houses to insure careful consideration of laws in two different settings.

· Presentment: Lawmaking shared by Exec. & Leg. branches.

· These two clauses explicitly and unambiguously define the roles of the Legislative and Executive branches in the law making process.

· CA: Rule adheres too much to formalism. One House Veto is functionally the same as the old method of trying to get a private bill in Congress.

· Response: Doesn't matter if it is functionally the same b/c there is a textually committed procedure in the Constitution and it cannot be violated. Can't ignore the explicit text of the Constitution. 

Note: Post Chadha, 2 House Veto also unconstitutional. 



2. Clinton v. N.Y. – Line Item Veto

· LIVA:  Allows President to cut items from a budget bill at his discretion. Then President has to notify Congress that he has "cancelled" the item. If Congress disapproves of his cuts a majority in both Houses can pass a disapproval bill, which voids the cancellations the President made. The President cannot then cancel the disapproval bill, but he does retain his constitutional authority to veto the disapproval bill.  Such a veto would require 2/3s majority in Congress to override it. 
· Rule: LIV is unconstitutional. 
· Why? :  Presidential cancellation occurs after the bill is made into law. 
· LIVA is a partial repeal of act of Congress and :: fails to satisfy Presentment (Art. I, §7)
· President cannot unilaterally change a duly enacted statute. 
3. Lessons from Clinton & Chadha 

· These two cases took a more formalistic approach to the Constitution even though prevailing view of Separation of Powers was Functionalist.
· Why?
· Deal with Bicameralism & Presentment.
· Violate specific constitutional provisions for operation of govt.
· Do not meet strict textual provisions of the Constitution.
· As a general matter the Framers included more specific procedures than substance
· Why? B/c the Framers believed that procedural fairness would ultimately lead to fair substantive outcomes.
· :: Where there are express textual procedures articulated in the Constitution, other branches of Govt. can not cut short these procedural mechanisms despite functional trend in Court's view of Separation of Powers.

C. Congressional Control and Delegation



1. Bowsher v. Synar

· What: Congress assigned certain functions to Comptroller General under the Balanced Budget Act. The CG can be removed either by a joint resolution of Congress or thru the normal method for individuals with Executive authority – impeachment. 

· Gen. Rule: If Congress can delegate by law to an Administrative Agency, then they cannot hold back or retain puppet strings over that delegation.  If they delegate to their own sub-agent, that delegation has to be approved thru Bicameralism & Presentment. 

· The problem here is that the CG is given clearly Executive authority and is removable not just by impeachment, but also by a Joint Resolution of Congress. 



2. Morrison v. Olson

· What: EGA.  Authorizes appointments of independent counsel to investigate and prosecute high-ranking Fed. Gov. officials.

· If AG rec'd sufficient info., she could start preliminary investigation and then report to Special Division of Ct. of Appeals 13th Circuit for them to determine if there are grounds for further investigation.

· Special Division can then appoint independent counsel and define her prosecutorial jurisdiction. 

· Independent counsel has the "full power and independent authority to exercise all investigative and prosecutorial functions and powers" of the Justice Dept.

· When Independent counsel is appointed, Justice Dept. has to cease all investigations into the matter ind. counsel was appointed to investigate.  

· Rule: EGA does not violate the Appointments Clause, the limitations of Article III, nor doe they impermissibly interfere w/ the President's authority under Article II in violation of the constitutional principle of separation of powers.

· Why:  B/c IC isn't a superior officer (so doesn't violate Appointments Clause.)  The Court also gets to decide whether who is a superior officer and who is an inferior officer. If she were superior then it would violate the Appointments Clause. Rehnquist uses a functional test to determine inferior or superior: agenda setting is minimal, their sphere of operation is limited, not purely executive b/c prosecutors also have a quasi-judicial function (ensure that justice is done.) 

· Doesn't interfere with President's duties b/c is inferior officer.

· Different from Bowsher b/c it does not involve an attempt by Congress to gain a part in the removal of executive officers outside of appointment and impeachment. The restriction of the EGA that the President can only remove for "good cause" does not "unduly trammel on Executive authority." 
3. Lessons from Bowsher & Morrison
1. Congress has very broad powers to delegate, but it can only do so if it delegates entirely and does not retain any strings to control the agency or person it has delegated to. If Congress is delegating to its own sub-agent, then that delegation must go thru Bicameralism & Presentment. 

2. Congress is allowed to delegate Appointment power, but cannot appoint themselves.

3. If officials carry out non-legislative functions, then Congress can't appoint him they have to choose someone else w/in scope of Appointments Clause.

4. If it’s a principal cabinet member or Article III Judge, then the President must nominate Senate must advise and consent and President must appoint.

5. The only way Congress can remove Exec. officer or Fed. Judge is thru Impeachment.

6. Anyone aside from a high level policy Executive (Sec. of State, Defense, etc.), Congress can impose some limits on what the President can remove her for. (Morrison) ?: Is that b/c Congress would have to create the position?  



4. Exceptions to Post Steel Seizure Functionalism: 




1. When there is specific Constitutional test.




2. Delegation

· If Congress wants to delegate they have to have an intelligible principle.

· They have to do it all the way. No One House Veto. No removal authority outside impeachment. 

· If it is to a sub-agent, must go thru Bicameralism & Presentment. 

· Most likely can't delegate core legislative functions. 

3.  Ct. is likely to strike something down if it sees that one branch is trying to materially alter the balance of power by grabbing too much power for itself. 


D. Executive Privilege and Immunity 



1. U.S. v. Nixon – Limits and Scope

· President has the presumption of privilege. (B/c this enables him to get unfettered advice from cabinet on important matters, etc.)
· This is not an absolute right to privilege. (U.S. v. Nixon) 
· Some areas where Pres. has almost unqualified privilege like National Security. 
· To defeat a claim of privilege even w/o assertion of National Security:  has to be a criminal prosecution, evidence must be necessary and unobtainable elsewhere.  
· In criminal prosecutions, there is a due process right that must be balanced with Executive Privilege. 


2. Clinton v. Jones​ - Civil Immunity

· President cannot be sued for money damages for acts arising out of his conduct as President. 
· Immunity does not extend to acts President commits prior to his Presidency. Presidential immunity is supposed to serve the public good and immunity from prior conduct serves no public interest. 
· Immunity is grounded in the function performed, not the identity of the actor who performed it. 
III. Federalism and the Commerce Power


0. Basic Stuff



3 Commerce Powers:



1. Regulate Commerce w/ Foreign Govts.



2. Regulate interstate commerce.



3. Regulate Commerce with the Indian Tribes.

Purpose:  Keep states from erecting destructive tariffs and trade barriers against each other.

Fed. Default Position:  Fed. Gov't. has the burden to show that it has a Constitutionally derived power to do what it is doing when its actions are being challenged. 

State Default Position:  Presumption that state govt. action is okay. Person challenging the law has the burden to show that what the state is doing is removed from the states authority. S

10th Amendment: Powers not delegated to the Federal Govt. by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people. 

Article I§ 8: Details enumerated powers.

Article I, §8, clause 18:  Necessary and Proper Clause. Very strong for Congress having the power to do things not listed in the first 17 clauses. 

A. McCulloch v. Maryland & Marshall's Federalism



1. McCulloch



a) Bank is Constitutional

· There are enumerated powers that argue that Fed. has power to create a bank: war, raising and supporting armies, taxation, spending, coining and minting money. 

· Core Powers + N&P == Implied powers for govt. to carry out their function. 

b) State Can't Tax the Fed.

· If it could, then the State would have the power to tax any other Federal institution.

· Power to tax is the power to destroy. 

· Political accountability breaks down when Fed. Can be taxed a discriminatory/disfavored way. 

2. Marshall's Federalism Arguments from McCulloch
General Rule of Federal Power: Let the end be legitimate, let it be within the scope of the Constitution, and by all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the Constitution are constitutional. 

Limits on N&P: 

· By any means prohibited: Bill of Rights, Article I, §9 (what the Fed. can't do.), §10 (what the States can't do.) 

· Plainly Adapted:  Congress has to enact laws that take a reasonably direct path to accomplish their ends.

· Pretext: If the means are a pretext for carrying out one of Congress' powers and the real end is illegitimate, then that would be unconstitutional. 

· If Congress tried to claim some new great substantive power. (Necessary, but not sufficient, for Congress to show some new power they have is not a great power.)

· Political Safeguard:  Congress has an incentive to keep some power vested in the states b/c Congress is elected from a state constituency. 

Argument for an Expansive Commerce Clause: 

· If Fed. is left without any means to carry out its powers, then it's useless. 

· Illogical not to have implied powers. Framers would not have created such an irrational form of government. (No textual justification.) 

· Underlying character of Constitution – didn't mean to spell out all of the powers of the Fed. 


B. Commerce Power 1824-1936

1. Knight (1895) 

· Fed. tried to use Sherman Antitrust Act to break up sugar refining monopoly. 

· Court held that Fed. couldn't do that b/c Congress can only regulate commerce.

· Sugar refining is manufacturing. Manufacturing is not commerce. So, Congress cannot regulate sugar refining. 

2. Sick Chickens (1935):


? 


C. Declining Limits on the Commerce Power 1937-1995



1. NRLB v. Jones & Laughlin (1937)

· Baseline Test: Does it affect interstate commerce? If yes, then Congress can regulate it. 

· Still using direct/indirect distinction, but after this case Court moves towards "affecting commerce." 

· Moving away from test that looks to what activity being regulated is towards test that looks to whether there is any effect on interstate commerce. 

· No longer second guessing Congress when they invoke power to regulate under the Commerce Clause. 

· Harkening back to Marshall in McCulloch. 

· Limits:  Can't obliterate distinction between state and federal power. 



2. U.S. v. Darby (1941) 

· Congress can prohibit state exports of goods made by employees whose wages < Fed. min and whose hours are > Fed. max. 

· Reaffirming "substantially affecting commerce" standard from Jones & Laughlin
· Act establishing min/max wages/hrs. promotes fair competition so its purpose falls within the scope of regulating interstate commerce. 



3. Wickard v. Filburn (1942)

· Small farmer penalized for exceeding Fed. mandated wheat quotas. Farmer did not sell his wheat outside the state. 
· Aggregation Principle:  Even if the individual being regulated doesn't have an effect on interstate commerce, their conduct in the aggregate does. So Congress can regulate the activity, if it affects interstate commerce in the aggregate. 


4. Heart of Atlanta & Katzenbach v. McClung (1964)

· Congress can regulate local incidents that might affect interstate commerce.
· Even in the absence of direct evidence that discrimination affects interstate commerce, Congress can regulate it. 
· Congress does this even if it is a social or moral ill they are trying to rectify. 

D. New Limits on the Commerce Power – 1995



1. U.S. v. Lopez (1995) 

· What: Gun Free School Zones Act made it a Fed. crime to knowingly posses a firearm w/in a school zone. Enacted under the Commerce Power.
· Why: Congress has three historically derived categories they can regulate: 1) Use of channels of interstate commerce (Darby & Heart of Atlanta), 2) Regulate and protect instrumentalities of interstate commerce (Shreveport), 3) Regulate those activities having a substantial relation to interstate commerce. (Jones & Laughlin) 
· Proper Test: Does it substantially affect interstate commerce (as opposed to just affect)? 
· Gun Free school Zones Act doesn't fit w/in first two and there is no evidence that guns in school zones substantially affect interstate commerce. :: Is unconstitutional.  


2. U.S. v. Morrison (2000)

· What: VAWA. Congress passed law regulating gender-motivated violence. 
· Why: Gender motivated crimes are not economic in any sense. 
· Ct. reject argument that Congress can regulate non-economic violent crimes just b/c it affects interstate commerce in the aggregate. 
· CA (Dissent): Congress has special institutional capacity to determine whether conduct in the aggregate affects interstate commerce. 
· More evidence in this case than in Katzenbach or Heart of Atlanta. 
3. Commerce Clause After Lopez & Morrison
· Not actually overruling New Deal and Civil Rights cases, but limiting them to factual outcomes in these cases.
· Beginning of a trend and as Ct. builds up momentum and the majority gets bolder; they will overrule New Deal & Civil Rights cases. 
Difference Between Lopez/Morrison & New Deal/Civil Rights Cases: 


1. All prior cases involved a commercial transaction.

2. No jurisdictional elt. in L/M. In Lopez, that would have been the firearm. (Contrast to Katzenbach where all the products had moved across state lines.) 

3. L & M regulated traditional state functions. 

4. Degree of attenuation. 

5. In very close cases, finding may make a difference. 

BIG FACTOR: Is what Congress is trying to regulate a commercial activity/commercial transaction/economic activity?


E. State Autonomy, the 10th and 11th Amendment



1. New York  & Printz  (1992)
· Congress can't force the state to enact Fed. programs. They can incentivize them b/c that's w/in the enumerated spending power.  

· Lopez & Morrison determined how far Congress' power could extend. 

· NY & Printz set process-based limits on how Congress can regulate the states. 

· Fed. cannot take an intermediate position by telling the state what to do and then telling it that it has to figure out how to enact what Fed. wants on its own. (Similar to delegation principle from Chadha) 

· Reno v. Condin:  Fed. can tell the state what to as a state but can't tell it how to regulate its people. 

IV. Dormant Commerce Clause 


0. Sources of the Dormant Commerce Clause 

· No textual source giving Court the power to use the DCC to invalidate "protectionist" state legislation, even in the absence of congressional preemption. 

· Article I§ 10: Bars states from imposing duties on imports or exports in foreign commerce w/o the consent of Congress. 
· The text of the Constitution does not explicitly limit state power to regulate interstate commerce, nor impose any explicit barrier to state protectionism or discrimination against trade. 
· Court has drawn on negative implications of the grant of power to Congress in Article I, § 8: "Congress shall have the power to regulate Commerce among the several states." 
· The Court has inferred judicially enforceable limits on state legislation when Congress has remained silent. 
Article I, § 10: Removing foreign affairs power from the States. States cannot enter into compacts with each other w/o Congress' approval. States can't impose trade duties on each other. 

Article I, § 8:  Congress has the immigration power. The Court has construed that to mean that the States have very little power to treat immigrants differently from citizens, but the Federal Govt. has a lot of power to do so. 

Gibbons v. Ogden: Marshall relied primarily on the Commerce Clause + N&P to strike down state action. 

Missouri v. Holland: Treaties can also trump inconsistent state laws. 

Justice Jackson on the DCC: 

· DCC advances national prosperity and solidarity.

· Pregnant silences in the Constitution are meaningful and the lack of text speaking to States' authority to regulate commerce is one of those silences.

· Framers envisioned the U.S. as a truly free trade zone. 

A. Modern Court and the DCC

1. Overt discrimination against out of state interests. Most rare type of regulation. 

2. Facially neutral laws that favor local economic interests at the expense of out of state competitors. Court is willing to look behind a law that is facially neutral to out of state interests to assess whether they have a forbidden protectionist purpose. (Philadelphia v. New Jersey) These cases come to the Court with a very unlikely chance of winning. The Court will only allow these laws to stand if the State cannot find another way to accomplish the same end without discrimination. (Maine v. Taylor) 


Philadelphia v. New Jersey:

· One the reasons the Court doesn't like laws like this is because the out of state interests don't have any representation in the NJ legislature so there isn't a political safeguard.
· The Court is saying that a state would have to show a risk transportation of waste to sustain the law. 

· The problem can't just be that too much garbage is dangerous b/c it would be dangerous regardless of where it came from. 

· If NJ could figure out an even-handed way to tax or impose fees on the garbage, then they might be able to limit it that way. 

Maine v. Taylor: 

· Maine would not allow bait fish imported from any other state. 

· Court sustained Maine's ban on importing bait fish b/c they have a legitimate interest in protecting the gene pool of their fish from disease. 

· AND there is no less discriminatory way to achieve the legitimate state interest. 

3. State regulates even handedly to effectuate a legitimate local public interest and the effects on interstate commerce are only incidental.  Court uses the balancing test from Pike v. Bruce Church, Inc. The test looks at whether the burden on interstate commerce is clearly excessive in relation to the purported local interest being served. 


Kassel v. Consolidated Freightways Corp. 


What: IA had a prohibition against using 65 ft. trucks for purported safety reasons. 


Plurality Opinion: 

· Does Iowa's state law prohibiting the use certain trucks w/in state lines unconstitutionally burden interstate commerce? Yes. 

· State's power to regulate commerce is never greater than in matters of traditional local concern.

· If the safety concerns cited as the impetus for the legislation are illusory and the regulation challenged so marginally furthers those ends and interferes with commerce so substantially that those regulations are invalid under the commerce clause 

· Illusory safety concerns + Substantial interference w/ interstate commerce = Unconstitutional.

· Also, determination of legislature is due less deference when the local regs bear disproportionately on out of state residents and businesses. 

· State can't constitutionally promote its own interests by requiring safe vehicles to detour around it. 





Concurrence - Brennan joined by Marshall: 

· If legislation is protectionist in nature, then its unconstitutional. 

·    Court should focus on the regulatory purpose behind the legislation. 

·    Powell & Rehnquist are both asking the wrong the questions. 

·     If the purpose of the law really were safety, then Brennan and Marshall would be voting w/ the dissent. However if there is no basis in fact for the proposition that these regs. promote safety, it is hard to say that the state legislature would in fact have safety as its purpose in adopting this measure. (Per Kanter) 




Dissent - Rehnquist, joined by Burger and Stewart: 

· Forcing Iowa to adopt a policy that is more favorable to its neighbors subverts the purpose of the Commerce Clause which is to keep regulation of interstate commerce in the Congress where are all the states are represented. 

·    Safety and protectionist measures cannot be separated b/c the whole purpose of safety is to protect the state. 

·    This decision doesn't give any guidance either to states how to defend their laws or any guidance to private industry. 

Bibb v. Navajo Freight Lines: 

· IL passes a law saying that trucks have to use contoured mudflaps. AR has a law with different mudflaps. Illinois gets sued. 

· Not facially discriminatory and presumably there was a safety purpose.

· Court strikes the law down anyway b/c its unduly burdensome on interstate commerce b/c at the Il. state line the trucker has to go and change their mudflaps. Its the inconsistent regulations that become unduly burdensome. 

· Court is fine w/ mudflaps in general b/c there's a clear benefit - safety.

· Court also probably struck down the Il. law and not the AR law is b/c it is common industry practice to use straight mudflaps. Much less costly to have IL. change its law rather than have the entire industry retool itself.

· There have to be multiple inconsistent burdens and it has to be heavy b/c o/w the Court could strike down just about any state regulation. 

4. Lessons from Kassel and Bibb:

· These are the exceptions that prove the Rule. If a State statute is in the third category and thus subject to the Pike Balancing Test, then the scales tip in favor of the State. So, what under Pike can the States do? 

· What Kassel says is that if there are overtones of discrimination AND the State's purported safety purpose is illusory, then there is a good chance that the State will lose. 

· If neither discriminatory overtones nor a fishy safety reason is present, it is quite likely that the State will win b/c the State comes in under Pike with a heavy presumption of validity. 

· In Bibb, there is no indication that either State is trying to benefit itself AND there is a legitimate safety concern. 

· Here, it was multiple inconsistent burdens, which were expensive and made interstate commerce difficult. 

· Even though there was no discrimination, the burden on interstate commerce was extreme so the Court had three options: 1) Let both mudflap laws stand (The Court won't do this b/c it leaves the multiple inconsistent burdens there.) 2) Strike down both mudflap laws (This is silly b/c mudflaps actually promote safety.) or 3) Strike down one mudflap law (They had to pick one law, so they picked the law that made the most sense.) 

B. Market Participant Exception – What hat is the State wearing? 



Reeves v. State: 

· South Dakota started running some cement plants. Then the State decided that since it used taxpayer dollars to start the plant, it would give preference to South Dakota buyers. 

· Under Philadelphia v. New Jersey test this is facially discriminatory. 

· This okay b/c the State is acting as a private market participant. It's wearing that hat instead of the State as State hat. 
Alexandria Scrap and National League of Cities: 

· In Nat'l League the Ct. said that the state has the most protection from Congressional regulations when it was acting as a state. 

· In Alexandria, the state is most immune from DCC when it is acting as a market participant. 

· These cases were decided on the same day. 

· Theme from the Court: They like states. They want to shield states from Federal power and give the states as much running room as possible with the DCC. 
South-Central Timber – Downstream Regulation

· Alaska was selling state owned timber, but a provision in all of its sales Ks said that the timber had to be partially processed in Alaska before leaving the state. (Law designed to promote new industry and protect existing timber processing industry.) 
· This case falls into the category of State as State and does not fall into the DCC Market Participant exception b/c it is acting in its regulatory capacity by imposing regulations on what to do with the timber once the state has sold it. 
· State started with market hat on and switched to state hat. 
· Bottom Line: Where DCC would knock out a state reg. b/c it's discriminatory, Market Participant acts as an escape valve unless the State tries to do what it did in this case and regulate once it is no longer acting in its private capacity. 


C. Privileges and Immunities



United Building v. Camden: 

· Camden, NJ passes a law requiring 40% of contractors and sub-contractors working on city construction projects have to be Camden residents and that efforts should be made to employ as many residents as possible. 

· B/c the city derives its authority from the State, Privileges and Immunities applies to it too. 

· A person residing in a given city is also not residing in the state that city is in :: municipal exclusion is just as exclusionary. 

· NJ citizens also have political safeguards against exclusionary city ordinances that out of state residents do not have. 

· Court has to decide if the ordinance burdens one of the privileges and immunities protected by the Clause and whether out of state interest in employment on public works project is sufficiently fundamental to the promotion of interstate harmony.
· Under DCC, law is clearly facially discriminatory. Why isn't this a DCC case? B/c NJ claims that it is wearing its market hat :: falls under Market Participant exception. 
· United Building says that this violates Privileges and Immunities. 
Article 4, § 2: The citizens of each state shall be entitled to all privileges and immunities of the several states. 



Why not just rely on P&I, instead of DCC? 
· B/c P&I only extends to "fundamental rights" and the Court has said that there are not that many of them. 

· Most State action doesn't fit into the narrow category of P&I that the Court has carved out.

· In Camden, the fundamental right was the right to engage in a trade. 

· Also, P&I does not preclude discrimination, the State just has to show a substantial reason for that discrimination. 


D. Preemption and Consent



General Stuff

· All the DCC does is proscribe some State action when Congress is silent. 

· If Congress wanted to pass a law (preemption) or tell a state they can pass a law (consent), then a Philadelphia v. New Jersey situation would be fine. 



Preemption – Two Step Test: 

1. Congress has to have the power to enact the laws they want to enact, either thru Commerce + N&P or Spending. 

2. For Congress to preempt, they have to express the intent to do so. 

· What's the Court's general approach to whether Congress has expressed the intent to preempt? 

· The Court will not lightly find field preemption: There has to be either an express statement by Congress or such pervasive Federal regs that the state needn't regulate the activity. 

· Even if Congress isn't engaging in field preemption, there may be some state regs that can't be carried out consistently with Federal ones. In that case, only the conflicting parts of the State regulations drop out. 

Consent: 

· Same two step test as preemption. States can do what it wants to do if Congress says its okay. 

· The Court is only going to find consent where Congress says so clearly and unmistakably. 

· // to Yongstown: If Fed and State both agree, who is the Court to tell the State what to do b/c of this ephemeral DCC? (F+S)
· The only conceivable situation where F+S action would be impermissible is if it violated some external limit, i.e. Fed tells the State that they can start locking people up w/o trials. 

· If Fed didn't consent and State didn't discriminate, this like President acting alone under Jackson's conception of separation of powers. Congress is silent and the State is acting alone. 
· Ultimately, within the limits imposed by the 11th Amendment and New York v. U.S., the Fed. can adjust how much a State can and can't do w/ Preemption and Consent. 
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