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I. Nature & Sources of Court’s Authority (p. 2)
a. Judicial review (p. 3)
i. Judicial review in general: Marbury v. Madison
1. 'least dangerous branch' (federalist no 78)
2. Supremacy clause
3. Inherent nature of the courts
ii. Historical setting of Marbury (p. 11)
1. Transition of P
2. Find in favor of new P w/o actually finding in his favor – don’t want to risk having court’s opinion ignored
iii. Legitimacy of JR (p. 15)
1. Inherent nature of the courts (historical)

2. Good to have decisions insulated from political pressure
3. Need an institution to interpret rule of law

4. Special institutional competence

5. Need for minority protection

6. Written analyses, explanations, reasons

7. Risks – disruptive, destabilizing
8. Learned Hand v. Wechsler:
a) L. Hand: nothing in Ċ gives JR authority, & is inconsistent w/ SoP. Justified solely for practical reasons – to keep govt from foundering. Hence, does not need to be exercised every time a court sees an invasion of Ċ.
b) Wechsler – believed JR is grounded in language of Ċ – so have to always consider constitutionality
iv. Authoritativeness of SC decisions (p. 21)
1. Cooper v. Aaron (1958) (p. 26) – nonparties (including states) are bound by SC decisions
a) AR governor wouldn’t follow rule in Brown v. Board of Education, saying they are not bound since AR was not a party to the litigation.
b) Considered as direct assault on court. 
c) Court unanimously says Ċ & SC decisions are supreme. (while valid… until changed…) – per Marbury, it is the duty of the judicial department to say what the law is 
2. Dickerson v. US (2000) – C cannot overrule SC (on a constitutional issue).
a) They can initiate an amendment to overrule, but otherwise no.
b) Case was about Miranda warnings: Was Miranda decision a constitutional rule or did the court exercise its supervisory authority to regulate evidence in absence of direction from C? The decision clearly says it’s a rule, plus SC doesn’t have supervisory authority over state courts.
v. Authority to review state court judgments
1. Martin v. Hunter’s Lessee (1816) (p. 71) – SC has authority to review state court decisions that rest on interpretations of federal law
a) [land deal in VA w/ issues relating to treaties – Marshall recused since he was involved in trying to buy some of the land]
b) VA had conceded that they were bound by federal law, but that they were the final interpreters as it related to state issues
c) SC says no, SC gets final review
2. Cohens – ignore per professor.
b. Constitutional & Prudential Limits on Constitutional Adjucation (p. 31)
i. Nonjusticiable political Q’s
1. SUMMARY: 
a) Narrowing doctrine – is there anything left?
i) If it clearly belongs to another branch (e.g., veto, voting, pardon power), then unreviewable
ii) Some aspects of other things potentially unreviewable (but untested):
1) Amending Ċ
2) Foreign policy, especially war making
iii) Limits are prudential – SC thinks it’s a good idea not to take certain types of cases, but, SC always decides for itself if it should review.
2. Origins in Marbury
a) “Qs, in their nature political, or which are by the Ċ & laws, submitted to the executive can never be made in this court.” SC has no authority to intervene w/ presidential decisions in which P possesses “a Constitutional or legal discretion.”
b) Acts of an officer (as an officer) are not examinable by the courts, unless:
i) Legislature imposes other duties on the officer
ii) Directed peremptorily to perform certain acts
iii) The rights of individuals are dependent on the performance of those acts
c) Instances where individual rights are at stake can never be political Qs
3. Pre-Baker
a) Luther v. Borden (1849) – two groups claimed to be the lawful govt. in RI – Court declined to get involved. Cited lack of criteria for deciding what constitutes a republican form of govt
b) Colegrove v. Green (1946) – congressional redistricting in IL – court said this responsibility lies w/ C.
4. Baker v. Carr (1962) (p. 33) 
a) [reapportionment case in TN – population shift meant that voting districts were unfairly allocated]
b) While claims under Guaranty clause are likely nonjusticiable, claims under Equal Protection are not necessarily.
c) Political Q’s arise in evaluating relationship between judiciary & other branches, not judiciary ↔ states (SoP issue)
i) Guaranty clause rights belong to the states, not individuals
d) (Baker v. Carr factors for when SC should not review a case (p. 35) (first 2 are most important):
i) Textually demonstrable constitutional commitment of the issue to a coordinate political department
ii) A lack of judicially discoverable & manageable standards for resolving it
iii) The impossibility of deciding w/o an initial policy determination of a kind clearly for nonjudicial discretion
iv) The impossibility of a court's undertaking independent resolution w/o expressing lack of the respect due coordinate branches of government
v) An unusual need for unQing adherence to a political decision already made
vi) The potentiality of embarrassment from multifarious pronouncements by various departments on one Q.
5. Post-Baker (p. 39)
a) More redistricting: Reynolds v. Sims (1964) (p. 33) – court gets more involved w/ redistricting, establishes 1 person-one vote standard
i) Contradicts federal model
ii) Says equal protection only applies to a state’s treatment of its citizens
b) Congressional self-governance: Powell v. McCormack (1969) (p. 39) – HoR’s refusal to seat member based on finding he had diverted House funds. 
i) SC held issue was nonjusticiable only if related to qualifications in Ċ - here, they were judging broader qualifications, so is justiciable.
ii) C has the right to ‘fire’ a member w/ a 2/3 vote – but doesn’t have right to ‘not hire’ if they meet the qualifications in the Ċ.
c) Impeaching an Art. III judge: Nixon v. US (1993) (p. 41) – Federal judge was impeached, sued about process – Senate subcommittee (instead of full Senate) held the hearings.
i) Applied Baker factors 1 & 2 – textual commitment to Senate, & “try” does not have judicially manageable standards (!!). 
ii) By its nature, decision to impeach is a political judgment. Doesn’t impose civil or criminal liability, only loss of job
iii) What if reasons for removal were not so clear? (e.g., race, politics, arbitrary decision) 
1) Majority says still nonjusticiable – threshold issue. 
2) Concurring opinions disagree – White says Senate should adhere to a minimal set of standards, Souter says if decided on a coin-toss, judicial interference might be appropriate.
d) Presidential Elections – Bush v. Gore (2000) (p. 47). Why was it justiciable?
i) Courts (FL state courts) already involved
ii) Equal protection violation (recounts done under non-uniform standards – no remedy possible by Dec 12)
iii) Preservation of inter-branch harmony
1) Per Holmes, SC’ most important role is to make sure states don’t violate the Ċ
2) BUT – Textually committed to HoR
e) Foreign policy – probably always nonjusticiable
ii. Case or Controversy Requirements (p. 48)
1. Advisory opinions
a) Allowed by some state courts
b) 'Strict necessity' theme – Rescue Army v. LA (1947) (p. 50)
i) SC considered the “delicacy” of the function of judicial review. 
1) Only review cases when unavoidable. 
2) Reluctance/refusal to undertake on issues until necessity compels it to. 
3) Always exceptions, but generally take a limited role.
ii) No advisory opinions - only cases & controversies
iii) No friendly, non-adversarial proceedings
iv) Not in advance of the necessity of deciding them
v) Not in broader terms than are required by the precise facts to which the ruling is to be applied
vi) Not at the instance of one who fails to show that he is injured by the statute's operation
vii) Not if a construction of the statute is fairly possible by which the Q may be avoided
2. Standing to litigate (p. 51)
a) Factors for standing: 
i) Personally felt injury in fact (actual or immediately threatened)
ii) Injury is caused by ∆'s action
iii) Redressable
b) Only review appropriate cases w/ appropriate parties
3. Mootness (p. 69)
a) had standing to sue at outset, then something happens – changes in facts or law – that allegedly deprive litigants of a stake in the outcome. E.g., file case, then die = moot.
b) Exception for cases that are capable of repetition yet evading review – e.g., Roe v. Wade. Requires:
i) Challenged conduct must be too short to be fully litigated prior to its cessation or expiration
ii) Reasonable expectation that the same controversy will recur involving the same Π 
4. Ripeness – immediate threat of harm
a) Not ripe if too early to be heard, not yet enforced – e.g, requests for anticipatory relief.
b) Ripe if:
i) Issues suitable for judicial resolution (is issue a type that is repeatedly heard by the courts?)
ii) Withholding judicial review would cause Π undue hardship
5. Other ways of avoiding involvement in a case:
a) State grounds, so no need to decide federally
b) Political constraints – impeaching judges, packing court
c) C’s power to remove appellate jdx per Marbury.
c. Political restraints on SC – can C strip it of jdx? (p. 75)
i. Ex parte McCardle (1869) (p. 77) – newspaper editor in military custody during reconstruction. Judiciary Act of 1867 said he could not appeal to SC, decision of circuit court was final.
1. Relies on language in Ċ that says C can make exceptions to appellate jdx.
a) BUT, “exceptions” means they can’t take it all way, they need to leave some appellate jdx
b) Court wouldn’t let its core function be undermined
2. BUT there are other ways to get habeus relief from SC – can rely on earlier judiciary act. SC narrowly construed this decision under 1867 act – C can’t take away a whole class of cases from SC.
ii. US v. Klien (1842) (p. 80) – property seized after war. SC asked to review if pardon = guilt, determines if property owner gets their property back. C can’t restrict SC jdx in manner that violates other Ċ provisions.
1. Implicitly overruled McCardle.
2. Infringed P’s power to issue pardons, since statute said pardon = guilt.

3. Klien had no other route to get property (unlike McCardle, who had other habeus options)
4. Separation issues – involves C interpreting meaning of a presidential action (the pardon)
5. law would make property owner always lose – if win initially, appeal until they lose. If lose initially, then lost. (McCardle is neutral)
iii. SUMMARY: 
1. To the extent the court looks constrained, modest, etc., the more freedom to act it has.
2. Framers intended to have state judges take an active role
3. not necessary to have lower federal courts
II. Separation of powers
a. Formal v. Functionalist Approach
i. Functional approach: Blending of powers okay until it threatens central or core functions that violate SoP
1. Morrison v. Olson: does the statute in Q compromise a core or central function of a branch?

ii. Formalist approach: Each branch does what the Ċ says it should do, no sharing. Only look at text.
1. INS v. Chadha: Ċ says B&P required, so B&P required.
b. Executive Power – working w/against C
i. Steel Seizure case: C could have acted but they didn’t…
ii. Framework for Executive power from Youngstown
1. Jackson's concurring opinion (p. 348) – functional approach:
a) P+C: Max authority: P action is most justified when C & P work together. 
i) Presumption of constitutionality.
ii) Can P do whatever he wants in P+C? no, if:
1) ‘rare case’ – if P&C act beyond constitutional authority
2) violation of individual rights
3) overlap into J function
4) completely an C function
b) P: "zone of twilight": executive working on its own
c) P-C: "Lowest ebb": executive acting against C
2. Frankfurter – 'gloss', pragmatic approach (jagged line dividing each slice) – functional approach:
a) Unquestioned & continuous practice by P should be viewed as ok
b) Consider:
i) What’s happened previously?
ii) If C hasn’t complained before…
iii) It’s been done this way before…
3. Black – Formalistic approach: pure separation. P has no inherent executive authority – needs to be granted by C
iii. Consider:
1. nature of the emergency
2. reason C isn’t acting
c. Appointment Power
i. C cannot vest appointment power (for other than C function) in itself (Bowsher v. Synar)
1. can vest appointment power for inferior officers in P, judiciary (Morrison v. Olson), or department heads (Art. II, §2)

2. judiciary cannot retain supervisory power once appointment made (Morrison v. Olson)

3. No appointment by C of someone who performs other than legislative function (& no delegation of executive function to them if C retains power to remove) – those have to be appointed by P & confirmed by senate (Bowsher v. Synar)
ii. If not inferior officers, appointment only by P (w/ advice & consent of Senate)

1. C determines who is inferior officer

a) is based on authority, length of appointment, specific jurisdictional instructions (Morrison v. Olson)

d. Removal Power
i. Exec. Officers: P has unrestricted removal power for exec officers (Myers v. United States)
ii. Inferior Officers: C can place limits on P’s ability to remove inferior officer at will (Morrison v. Olson)
1. Consider: Are limitations on removal ‘of such a nature that they impede P’s ability to perform his constitutional duty’?

iii. Independent Agencies: 

1. C can limit P’s power of removal for independent agencies (e.g., FTC) (Humphrey’s Executor v. US)

a) independent agencies ≠ executive branch
b) (were created to  be independent of exec. branch)
2. If not purely executive, power to remove exists only if C confers it (Weiner v. US)

a) SC looks to whether independence from P was impt reason in creating the office

b) if quasi-legislative & quasi-judicial, then shows was intended to be indep. from exec. branch (exec powers don’t include legislative & judicial prerogatives)
iv. Legislative Branch: C can’t retain removal authority for someone they impose an exec. function on (e.g., comptroller with right to modify budget) (Bowsher v. Synar)
e. Executive Privilege

i. P has need to protect confidentiality of communications to/from P, so P can receive candid advice (US v. Nixon)
1. privilege is presumptive, not absolute

2. requires balancing analysis: SoP principles vs. other considerations

a) do facts of case & need for info outweigh P’s need to protect info

b) e.g., need for evidence in a criminal case, public’s need for fair administration of criminal justice
i) prosecutor has to establish that materials are ‘essential to the justice of [pending criminal] case’ – burden on prosecutor

c) could be different outcome if military or diplomatic secrets

3. says P is amenable to criminal process

4. [justiciability issue – when necessary for criminal proceedings, presidential papers are not protected]

f. Executive Immunity
i. Private lawsuit: 
1. Executive immunity does not protect P in a private lawsuit for conduct before taking office (Clinton v. Jones)

2. SC willing to consider granting continuance until P is out of office in certain circumstances
ii. Official duties: 
1. Civil: Absolute immunity from civil damages liability w/i scope of official duties (Nixon v. Fitzgerald)
a) Immunity doesn’t apply to aides (Harlow v. Fitzgerald)

2. Criminal: Untested. Possibly sole remedy = impeachment.
iii. Why have limits?

1. encroach on time/ headache / distractions

2. he is the sole executive

3. could impair function

4. could deter courageous decisions if would be subj. to suit for official conduct

iv. When can you sue P?

1. before they become P

2. official v. unofficial capacity (hard to sever)

3. criminal v. civil

g. Executive Power over Foreign Policy

i. Great deference from courts

1. Domestic Issues: willingness to restrict delegation by C to P weak in domestic sphere

2. Delegation of Foreign Affairs Issues: 
a) P has inherent power in foreign policy, so not necessarily a nondelegation issue
b) Courts not willing to restrict delegation by C to P on these issues. (e.g., Dames & Moore v. Regan)
i) US v. Curtiss-Wright Export (p. 386) – unwisdom of requiring C to lay down controls to lock down standards by which P is to be governed in re: foreign affairs

ii)  “vast external realm” – P alone has power to speak/listen as rep of nation
III. Enemy Combatants 
a. Issues raised:

i. SoP
1. who acted?

2. who should have acted?

ii. Justiciability

iii. Foreign action discretion

b. Consider:

i. Citizen or no?

ii. Declared war?

iii. P+C or P-C

iv. Captured in theater of war?

v. Where are they detained (in or out of US)

vi. Unlawful combatant or POW?

vii. Habeus suspended? (express or implied)
viii. Scope of war
ix. Is war over?
c. Ex Parte Milligan:
i. Citizen can’t be held by the military if:

1. citizen in place where federal authority was not opposed
2. courts are open

3. citizen in civil life, not at all connected to the military
ii. every citizen not in actual military service entitled to trial by jury, w/ judges appointed during good behavior

d. Ex parte Quirin: 
i. Prisoner (citizen or no) not entitled to trial by jury/civilian courts if:
1. Charged w/ offense against law of war

2. Enemy combatant

a) W/o uniform

b) Otherwise not entitled to status of POW
e. Hamdi v. Rumsfeld:
i. A citizen captured in combat

1. Must receive factual basis for his classification

2. is entitled to oppty to contest his detention before neutral decisionmaker
3. Can only be detained for duration of hostilities (w/o being indicted)
IV. Delegation by Congress
a. Delegation Restrictions – 3 Limits
i. Some things are not delegable

1. Can’t delegate a core function (e.g., power to impeach)

ii. For those that are - Delegation ok to an independent agency, but requires an ‘intelligible principle’ (Touby v. US)
1. C has made a choice, the agency is just filling in the details, but is carrying out a policy of C
2. e.g., upholding public interest, convenience, necessity

3. (most everything will pass this standard)

4. C can’t delegate power to their own agent (Bowsher v. Synar)

iii. Once they delegate – have to let go – no strings/oversight 

1. legislative vetoes of presidential actions are invalid – requires B&P (INS v. Chadha) 
b. Consider:

i. does a delegation irretrievably upset the balance of power? Enhance power of P? of C?
ii. Does it impact an individual (e.g., Chadha) or not (e.g., tax veto)?

iii. C passing off work to agencies to avoid having it viewed against them/shirk responsibility?
iv. Policy – C can’t do it all (time, expertise)
c. Bicameralism & presentment required for all legislative action (INS v. Chadha)
i. req’d if it changes rights/duties/relations of persons

ii. if it is legislative in character

iii. bicameralism slows down legislative process

1. arose from compromise to protect small states

iv. private bills

1. Ċ restricts negative private bills

2. has b+p

d. C can’t delegate executive function to someone they have the authority to remove (Bowsher v. Synar)
e. C regulating the Executive. Consider:

i. Does the statute impede P’s ability to perform his constitutional duty?

ii. how central is the issue to the functioning of P

iii. Reverse: 

1. Does C give P so much power that it impedes C’s ability to perform its function?

2. Are the functions so central to C that they can’t be shared w/ P?

f. Clinton v. NY – line item veto not allowed
i. Statute would allow P to create a different law, one that didn’t have B&P – this is a core function of C
ii. Conflicts w/ textual procedure in Ċ
iii. Could maybe have been saved w/ different wording to avoid conflict

iv. Other ways for C to delegate to P:

1. P can chose not to spend some of the money
V. Federalism

a. McCulloch v. Maryland

1. Considered meaning of necessary & proper clause
2. ‘useful or desirable’
3. C has the power to make all laws n&p for carrying into execution any power granted to it
ii. Ċ comes from ppl, not states
b. Core enumerated powers → become broadened by implied powers (via n&p clause). 
i. Other powers outside scope of govt.
ii. End has to be legit
iii. Means have to be appropriate
iv. Have to consist w/ letter & spirit of Ċ
c. Govt can act on & through the states (w/ limits)
i. No new ‘great’ powers
ii. Article I, §9 limits
iii. Can’t prevent states from performing core functions
iv. No pretext – trying to achieve something else, pretending its an enumerated power
v. Plainly adapted, not attenuated
vi. Letter & spirit of Ċ
vii. Political safeguards
d. Presumption of constitutionality on C’s actions (provided no violation of express limit)
VI. Commerce Power
a. Generally
i. Look for ‘substantial economic effect’ in IC – could be in aggregate
ii. Don’t obliterate the states / the distinction btwn federal & local
iii. If non-economic/noncommercial, have to prove it affects IC
1. per Morrison/Lopez, unlikely to uphold regulation of non-economic activity in single state, esp. if historically regulated by local law
iv. Marshall’s limits
1. Is it pretextual? (e.g., crime policy vs. commerce)
2. spirit 
a) don’t obliterate the states
b) is it too attenuated?
c) Great power other than commerce?
3. political safeguards
4. can’t choose means that violate Ċ 
5. nature of injury v. effect
v. consider:
1. commercial / economic nature
2. findings
3. jurisdictional issues
4. aggregation
5. attenuation
6. traditional state concerns
7. SC can’t consider C’s motives
b. Interpretation from 1824-1936
i. Gibbons v. Ogden (1824) (p. 124) – steamboats in NY/NJ case. 
1. Important early stmt on scope of commerce power – Marshall opinion.
2. ‘Commerce is not just traffic, but intercourse’ ‘which concerns more states than one’
ii. US v. E.C. Knight (1895) (p. 126) – sugar refineries case
1. American Sugar Refining Co acquired companies to get control of 98% of nations refining capacity – sued under Sherman Act (antitrust).
2. Court dismissed action – since was related to ‘manufacture’ not commerce. “Commerce succeeds to manufacture, & is not a part of it.”

iii. New Deal cases

1. Many cases struck down laws (saying commerce clause did not permit the regulations)

a) Railroad retirement case (1935)
b) Schechter Poultry Corp. v. US (1935) (p. 135) – found National Industrial Recovery Act unconstitutional. Small segment of local economy – wholesale poultry market in Brooklyn.
c) Carter v. Carter Coal Co. (1936) (p. 137) – based on NIRA-like regulatory scheme, codes of fair competition for coal industry (incl. regulation of min wage & max hours). Court held was ‘production’ not ‘commerce’ – purely local activity.
2. FDR proposed adding justices – then cases started coming out in favor of govt.

c. Decline of Limits on the Commerce Power – 1937 to 1995
i. NLRB v. Jones & Laughlin Steel Corp. (1937) (p. 142). Found National Labor Relations Act constitutional – found that activities in an industry should be looked at broadly if they have a ‘close & substation relation to IC’.
ii. Wickard v. Filburn (1942) – farmer who grew more wheat than permitted.
iii. Darby – lumber case. 
d. Civil Rights Cases
i. Based on commerce not 14th, b/c 14 only applies to states, not individuals; C has no general welfare power
e. New Limits since 1995
i. US v. Lopez
1. needs a jurisdictional element
2. if non commercial…
3. no hearings/findings
4. traditional state concerns (crime & education)
ii. US v. Morrison
1. hearings aren’t enough
2. must not rely on too attenuated a chain of logic to link to IC
VII. External Limits on Congressional Authority
a. 10th Amendment Limits
i. States can do anything not prohibited by Ċ (vs. Feds can only do what Ċ says they can)
ii. States are bound by generally applicable federal legislation (Garcia v. San Antonio Metropolitan Transit Authority)
1. Best protection for states (against generally applicable federal legislation) is political safeguards – Blackmun
2. Okay to require states to take actions to comply w/ law that applied to public & private actors to ensure state compliance w/ federal law, not to regulate or enforce the law against private citizens
iii. Legislation Requiring the States to Enact/Enforce Federal Law
1. C cannot force state legislatures into making law (NY v. US)
a) Cannot commandeer state govts into acting – would undermine govt accountability b/c C could make a decision but the states would take the political heat for it & held responsible for a decision that was not theirs
b) Cannot compel the states to enact or administer a federal regulatory program
c) A compelling govt interest in insufficient to permit a lot that would violate the 10th amendment
i) BUT: if give states a choice between adopting federal regulation or having state law preempted by federal law, is permissible
2. C cannot require state executive or law enforcement officials to enforce or implement federal law (Printz v. US)
a) C cannot commandeer state officials to implement a federal mandate
b) Ċ gives all exec power to P – C can’t give that authority to state personnel
3. requiring state NOT to do something may be ok, vs. can’t require them to act (Reno v. Condon)
iv. "Anti-commandeering principle" (vs. taking actions to comply w/ a generally applicable federal law)
1. Is there a work-around?

a) States can cooperate voluntarily

b) Federal government can pre-empt states & do it themselves (set up their own structure & spend $)

c) Can encourage - just can't coerce
2. requiring states to take action to ensure compliance w/ federal law ok, so long as not requiring states to regulate or enforce federal law against private citizens (Reno v. Condon)
v. Consider:

1. Regulating the state as a state, or as a private actor?

2. Is it commerce?

3. Is there a 10th amendment bar?

4. Is it requiring something, or restricting something?

b. 11th Amendment Limits

i. States can’t be sued by their citizens or citizens of other states w/o the state’s consent (Hans v. Louisiana)
1. Can't sue states in state court (Alden v. Maine) unless:

a) C unequivocally allows it by statute

b) acts pursuant to an enumerated power that supports the waiver (abrogation)

2. C can't authorize private citizens to force a state into federal court (Seminole Tribe of Florida v. Florida)

a) doesn’t matter if it is prospective injunctive relief or retroactive monetary relief – type of relief is irrelevant

b) But, if a 14th amendment suit, is ok because of §5 of 14th amendment (even if impermissible in other contexts), since 14th was written after 11th. (Fitzpatrick v. Bitzer) 

ii. Can sue state official even if you can't sue the state
iii. Feds can still sue the state (alden v. maine)
iv. 11th amendment applies to diversity jdx AND federal Q jdx (Hans v. Louisiana)
v. Applies to federal Q cases seeking $ damages against states (Seminole)

vi. Federal court can issue an injunction against state officials who try to enforce an unconstitutional law (Ex Parte Young)
1. Rationale: ∆ was not really state, but rather official, who is acting beyond constitutional authority

vii. C can waive the immunity if: 
1. unequivocally does so by statute

2. acts pursuant to an enumerated power that supports the waiver (abrogation)

3. BUT most Art. I powers do not abrogate 11th Amendment immunity (b/c 11th amendment more recent)
 

VIII. Dormant Commerce Clause
a. Generally
i. Economic protectionism per se not ok (e.g., tariffs on imports from out of state – went away right away when Ċ passed)

ii. Does the law discriminate between in-state & out-of-state commerce?

a) Distinguish based on residence?

b) Exclude out-of-state firms from market?

c) Can be discriminatory based on purpose &/or effect

2. if discriminatory, per se invalid, w/ 1 exception:

a) DC & P&I violation unless necessary to achieve impt govt purpose. No less restricting alternative can achieve this objective. 

3. if treated even-handedly (facially neutral), then balance state’s interest against burden on IC
a) legit state interest? 

i) Good: health, safety, general welfare pursuant to state’s police power (so long as not illusory)
ii) Bad: further economic interests of own citizens at expense of out-of-staters

b) Hints of discrimination? Offloading problems to other states?

c) Burden on IC – incidental or more than incidental? 

i) Burden excessive in relation to putative local benefits? (Pike v. Bruce Church)
ii) Can purpose be achieved in manner w/ less IC impact?


d) No P&I issue

b. Market Participant

i. Purchaser, seller or buyer of goods in Q

ii. Can choose who to impose burdens on commerce w/in the market in which it is a participant (e.g., sell to whomever it wants) to BUT can’t go impose post-sale restrictions (e.g. dictate to customer what they then do)
iii. OK under DCC, but P&I issue:

c. P&I

i. Strong presumption against state & local laws that discriminate w/ regard to fundamental rights or important economic activities

1. constitutional rights; 

2. right to work in an occupation, profession or trade

3. ≠ recreation or sport

ii. Denying P&I justified if:

1. substantial reason for treating differently

2. law bears ‘substantial relationship’ to that interest

3. no less discriminatory way to achieve the interest

iii. No market participant exception. 

iv. No protection for corporations (refers to ‘citizens’)

v. Only when law is discriminatory against out-of-staters
vi. 2 questions:

1. Has the state discriminated against out-of-staters w/ regard to P&I it gives its own citizens?

2. is there sufficient justification?

d. Preemption
i. C decides to get back involved in IC issue

ii. Where C statute & state action are in actual conflict (can’t comply w/ both), state reg = invalid.

iii. Courts reluctant to find that C has preempted a whole area

iv. When in doubt, say no preemption

v. Ask:

1. Does C have power to do what it’s doing?

2. if yes, legislative intent? (found most easily if incompatibility w/ state statute)

vi. Consent: C can consent to state action that would otherwise violate commerce clause.

1. C + State (rare)
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