I. Judicial Review - Overview


A. Invalidation of Federal Law (CB 17-31)



1. Judicial Review can invalidate Federal Law (Marbury v. Madison) based on constitutional grounds.




a. S.Ct. is final grounds for decisions on Constitutionality




b. S.Ct. can overrule Fed. Law if it is unconstitutional.




c. If a statute conflicts with the Constitution (Judiciary Act of 1789 granting S.Ct. ability to issue writs vs. Constitution which says S.Ct. does not have original JDXN over executive officers), the Constitution wins, and the S.Ct. is the one to say so.


B. Invalidation of State Laws (CB 31-38)



1. S.Ct. can override state law which conflicts with Constitution (Martin v. Hunter's Lessee)




a. Virginia refused to obey S.Ct. decision, saying S.Ct. does not have jurisdiction over VA)




b. Appellate JDXN of S.Ct. established - necessitated by need for "uniform law" across the country.




c. Intention of the constitution to be the will "of the people" and extend beyond state governments for review. - Appellate JDXN is "for the people".


C. Sources and Methods of Judicial Decisions (CB 38-55)



1. Textualism




a. "No Law" means "No Law".




b. Simply based on the text of the constitution.  




c. Justice Scalia is self professed "textualist", except much of text is ambiguous (can be interpreted based on different meanings of the same words)



2. Originalism




a. Based on Original Intent of the framers of the constitution.




b. Historical facts can be incomplete or indeterminate.




c. Many times, difficult issues were skirted to avoid setting standards in history.




d. Against the "living constitution" idea.



3. Natural Law




a. Move away from Originalism so that modern issues could be dealt with modern knowledge.




b. Helped eliminate slavery and outdated Native American laws.




c. Helped overrule Dred Scott.



4. Pragmatism




a. Use of various methods to come up with a decision.  




b. Functional vs. Factual arguments.



5. Precedent




a. Prior decisions bind court




b. Stare Decisis - issue is decided.  




c. S.Ct's reluctance to overrule itself.




d. Planned Parenthood v. Casey's upholding of Roe v. Wade decisions.  Restrictions placing an undue burden on a woman so that she can not exercise her right to choose are unconstitutional under the Ct's Roe v. Wade decision.




e. Brown v. Board of Ed. overturned Plessy v. Ferguson on a technicality that the facts had changed since the time of Plessy and it was, therefore, no longer adequate law.


D. Limits on Judicial Power



1. Congressional Limits (CB 55-73)




a. Congress can limit the Court's ability to hear appeals on habeas corpus (Ex Parte McCardle) - Appellate Jurisdiction




b. What Congress giveth, Congress can taketh away.




c. What the Constitution Giveth, Congress cannot taketh away.




d. Congress can authorize Habeas Corpus review to certain appellate courts. (INS v. St. Cyr, "Suspension Clause" - writ of habeas corpus can only be suspended in times of war and national emergency - was not determined to be either Constitutional or unConstitutional)




e. Congress can not review or change a judicial decision (Miller v. French)





a) Congress can, however, change applicable law while a case is pending.



2. Standing (CB 73-88, CBS 9-13, omit n.5)




a. Article III requires that plaintiff have "injury in fact" in order to start a suit.




b. Article III also requires a causal link between the injury to the plaintiff and the actions (or inactions) of the defendant - specific and plausible allegations, though, not conjecture.




c. Redressability





i. Relief requested must be designed to alleviate the injury.





ii. One can only seek relief for injuries sustained your person, not injunctive relief to prevent the same injury from happening to others (City of L.A. v. Lyons)




d. Mootness:





i. An issue is moot if the situation which caused the injury is no longer in existance.



3. Political Question (CB 88-97, CBS 13-21)




a. Political questions are left to the political branch (Exec. and congress), not the Court.




b. Test to see if an issue is a political question (answer both "yes" for a political question)





i. Does the issue implicate the separation of powers?






a. Nonjusticiability of a political question is primarily a function of the separation of powers (Baker v. Carr)





ii. Does the Constitution commit resolution of the issue to either the President or Congress? 






a. U.S. v. Nixon tests for political question wrt constitutional clarity:







1) Are there judicially discoverable and manageable standards for resolving the controversy?







2) Does the resolution of the controversy require an initial policy determination of a kind clearly for nojudicial discretion?







3) Will judicial resolution express a lack of respect for a coordinate branch of gov't?







4) Is there an unusual need for unquestioning adherence to a political decision already made?







5) Will multifarious pronouncements by various departments cause embarrassment for the govt?

II. Separation of Powers.


A. Executive Power



1. General Framework (CB 111-128)




a. Methods of Interpreting the Constitution:





i. Plain Meaning: Text of Constitution





ii. Originalism: Original intentions of the founding fathers.





iii. Natural Law: moral reasoning or policy argument.





iv. Precedent: Previous case rules and holdings.






a. Sets terms of inquiry and method






b. About specific questions or a general approach





v. Pragmatism: Uses all methods for a pragmatic and practical answer.






a. Most flexible if you are trying to prove a point.






b. Allows you to pick and choose data to cover your personal opinion.




b. Methods of writing opinions:





i. Formalism






a. Looks at form, text of constitution and arguments for and against.  Very procedural. 






b. Formalist takes separation of powers as a command of the Constitution.





ii. Functionalism






a. More wishy washy, looks at functions of government and ends versus means stuff.






b. Functionalist views the separation of power as a component of fulfilling the Constitution's goals.



2. Domestic Affairs




i. Types of Presidential Power (Youngstown Sheet & Tube, Jackson concurrence)





a. Max: President acts pursuant to express or implied authorization from Congress.





b. Next: President acts in absence of congressional grant or denial of authority, relying on independent power.  President can only rely on Constitutionally enumerated powers here.





c. Minimum: President takes measure incompatible with expressed or implied will of congress.  Here he can rely only on his enumerated constitutional powers minus any constitutional powers of Congress.




ii. The president does not have the inherent authority to order the involuntary surrender of private property (Youngstown Sheet & Tube Co. v. Sawyer) - Pres. Truman tried to take over steel mills due to impending fear of strike.





a. Taking over the steel mill without order from Congress was, in effect, legislating.  Pres. can't legislate.




iii. The line item veto is unconstitutional (Clinton v. City of New York) because repeal and enactment of acts must conform to Art. I (INS v. Chadha). 





a. Where the constitution is silent, justices looked towards history.  History was that Pres. had to either accept in full or veto in full all acts.




iv. President is not beyond the reach of judicial powers.





a. Absolute immunity for official actions. (Nixon v. Fitzgerald)





b. Communications between pres. and advisors are not necessarily privileged (U.S. v. Nixon) - must weigh public policy and protection against the theoretical harm to the president.



3. Foreign Affairs and War




a. Foreign Affairs (CB 140-148, 204-208)





i. Executive branch has broad authority to act in matters of foreign affairs (Curtiss-Wright) because it is an inherent ability of a sovereign nation.





ii. Powers over foreign affairs were never held by the states (Curtiss-Wright).






a) HOWEVER, Congress controls spending and budgets.  This provides tension between legislature and executive because exec may still need to spend money to execute foreign affairs decisions.





iii. "Single Voice" idea of executive holding broad foreign affairs powers.  Aka "Unitary Executive"





iv. Although Senate must ratify treaties, President may enter "agreements" with foreign entities which hold power of law (Dames & Moore) without Senate consent.  BROAD executive powers.




b. War Powers and Military Action (Supp. 18-24)





i. Congress is only branch with power to declare war.





ii. Congress has often delegated this authority (Jackson's Category 1) by passing regulation allowing president broad authority to conduct a war without declaring one.





iii. Courts don't get involved because of the clear "Category 1" distinction, and it almost becomes a political question.




c. The Constitution and the War on Terror (CB 872-873, 881-882 CBS 40-56, 1-9)





i. Matthews test used in Hamdi, to give minimal due process standards to detained aliens:






a) Matthews v. Elders (Matthews Criteria).  Additional and substitute safeguards are usually pre-seizure hearings, bonds, etc.







i) Consideration of the private interest at stake







ii) The risk of erroneous deprivation of such interest and the probable value of additional or substitute safeguards against that erroneous deprivation.







iii) Government's interest, including fiscal and administrative burdens which would come from additional or substitute safeguards.





ii. Hamdi held the following necessary for due process to be given to a U.S. citizen:






a) Notice of charge against the prisoner






b) A neutral party to hear the case (does not have to be a court).






c) Presence of some sort of counsel.






d) S.Ct. abstained from answering whether the executive had power to detain citizens indefinitely






e) Uses the AUMF from Congress to put the case in "Category 1".






f) Lists due process as a symbolic check on executive power.  Due process lessens because Congress, through AUMF, already "checked"?? 





iii. Rasul provides even less, saying there is JDXN, suggests the claim may have merit, but provides no standard to govern the detention of aliens (Hamdi was a U.S. citizen)



4. Executive Power and Immunity (CB 148-168, CBS 22-25)




a. Utmost deference to military, diplomatic and foreign affairs secrets for purpose of immunity (Nixon).




b. Absolute immunity from civil suit for official actions (Nixon)




c. Presumption of immunity is easier to overcome in criminal cases than in civil cases. (Nixon)




d. Courts may review documents in camera (in secret) for review prior to deciding if immunity exists.




e. No immunity from civil suits involving non-official action prior to becoming president (Clinton).  HOWEVER, district courts should exercise discretion in order to not over burden the President.





i. S.Ct. asks if courts usurp power from president by overburdening.


B. Legislative Power



1. Delegation and the Legislative Veto (CB 168-181) - Chadha




a. Domestic Affairs




b. Tests to see if action is legislative:





i. Purpose and effect of the action which alters legal rights, duties and relations of persons outside the legislative branch.




c. Proper way to legislate is through bicameralism and presentment.





i. A single house veto of an executive decision (not to deport someone, made by the AG) is legislative action.  Because the action was not approved through bicemeralism and presentment, it is unconstitutional (INS v. Chadha)





ii. Can also be argued that House action in Chadha was judicial, as it decided the facts of the case.  It still would have been unconstitutional, because Congress can not issue judicial opinions.




d. Independent Agencies - kind of executive agencies, may be quasi-legislative: see tests for legislative acts.





i. Agency test for constitutionality





ii. Does the statute creating or authorizing the agency provide an "intellegible principle" to guide the agency in setting, making, enforcing and reviewing their rules and regulations.





iii. Delegations that appear too broad will be construed narrowly by the courts in order to avoid a constitutional problem (Whitman)




e. Legislative veto of administrative actions is unconstitutional (Chadha) because it overrides the only true method of making laws - bicameralism and presentment (i.e. Schoolhouse Rock)





i. Efficiency is not a constitutional value (Burgher in Chadha).





ii. Burgher also had issues with legislative supremacy over agencies.  White disagreed and said bicameralism and presentment was already overridden by the existence of the agency in the first place.



2. Appointment and Removal (CB 181-204)




a. Congress can't usurp Presidential Removal Powers (Myers)




b. Congress can condition or limit the presidential removal power for officials who aren't purely executive - i.e. quasi-judicial or quasi-legislative. (Humphrey's Executor)




c. Congress can't delegate powers that Congress doesn't have (Bowsher - congress appt. comptroller general, which was seen as an executive role because the CG makes binding policy)





i. Agents of congress can not have executive powers - because congress doesn't have executive powers.




d. Types of Federal Officers:





i. Principal Officer






a. Art. II, Section 2, cl. 2: Principal Officers must be appointed by the president and approved by Senate.






b. Answer solely to the president: definitely Principal.






c. Lots of policy making abilities: principle.






d. Non-specified term or scope limits MAY signify principal officer.





ii. Inferior Officer






a. Same as Principal officers, OR






b. Congress may vest the whole power to "president, courts or heads of department"






c. Generally have superiors who are principal officers (Edmond v. U.S.)






d. Temporary terms MAY account for inferior officer.





iii. Mere Employee






a. Nonofficers.  Appointments not addressed in Constitution.






b. General government workers: postal carriers, DMV services, etc.: definitely "mere employees".




e. Although the Judiciary can appoint inferior officers per Art. II, Section 2, Cl.2, those appointments may be invalid if they impair the constitutional functions of the other branches (Morrison v. Olson)




f. Appointments do not have to be within the same branch of government, as long as the appointments are valid per Art. II, Sect. 2, cl.2.




g. Removal is not textual addressed in the Constitution.





i. Court rejects "unitary executive" theory in removal (Morrison v. Olson).  Do not want the president to have the ability to remove  independent agencies and make everything based in politics.





ii. Congress, however, can not reserve to itself , other than through impeachment, the ability to remove executive officers. (Myers v. U.S.).  





iii. This is to prevent Congress from being able to usurp executive power through threat of removal (Bowsher v. Synar).  Congress is usurping power from the exec.





iv. Congress can, however, put limits on the pres. appt and removal powers (Humphrey's), as long as it doesn't make it so that there would be no choice but Congress's.





v. Congress can not delegate removal power that they, themselves, don't have (Bowsher)





vi. Officers working closely with the president must be terminable at the will of the president (Morrison)






i) Usually solely executive functions, not quasi-legislative or quasi-judicial positions.






ii) Independent counsel can also be required to have congress's approval for dismissal.



3. Review Problems (CB 208-209, CBS 25-26)




a. Separation of Powers, test:





i. Has one branch performed a duty which is expressly given by the Constitution to another branch?





ii. Has one branch aggrandized its own powers to the point where it usurps a power which should more appropriately belong to another branch?





iii. Has one branch so encroached upon the functions of another branch so as to undermine the other branch's integrity or authority?

III. Federalism: Congressional Power


A. Introduction



1. The Bank of the United States (Supp. 7-10)




a. Basic Introduction to Necessary and Proper Clause.



2. The Basic Framework: The Necessary and Proper Clause - Art. I, Sect. 8 (CB 210-224)




a. Necessary versus absolutely necessary - McCulloch





i. "Any means calculated to bring about an ends"





ii. If the ends are a legitimate federal concern, then the means are a legitimate federal power.  I.e. if the government is supposed to collect taxes and spend the money, a U.S. bank is necessary for that ability and, therefore, Constitutional (McCulloch)






a) However, the state taxing such a bank would undermine federal authority - a supremacy clause violation.  Not constitutional.




b. Enumerated powers may imply additional powers "necessary and proper" to carry out those enumerated powers.




c. Relation between the means and the end (telic relation) should be "natural" or "obvious" (McCulloch), or a direct relation.  Too many degrees of separation will fail a substantiality test.



3. The Reaction to McCulloch (Supp. 11-13)




a. Rational basis test for telic relationship - Hearts of Atlanta





i. Congress' determination that the regulation it imposes on some extraneous matter will conduce some legitimate federal end is a determination that is rationally based.





ii. The telic relationship - as seen by congress when the law is passed - should be rationally based, and separated by as few a degrees as possible (one is definitely, two or more gets fishy)




b. Rationality gets more and less strict over time - see Hearts of Atlanta, Lane v. Tennessee, City of Boerne, etc.


B. The Commerce Clause Power



1. Expansion




a. Classical View of Commerce Clause (CH 224-235)





i. Substantial Effects test - Wickard v. Fillburn - allows aggregated effect (if one does it, what happens if everyone does it) in order to determine effect.




b. The Commerce Clause During and After the New Deal (CB 235-245)





i. Aggregate effect of Wickard only applies to regulated conduct which is either an economic activity or non-economic activity which is an essential part of an economic activity.



2. Modern Limitations of the Commerce Clause




a. Lopez Rules - three areas of Law which are within the Commerce Clause Powers:





i. Laws Regulating the channels of interstate commerce (roads, rivers, air routes, etc)





ii. Laws regulating instrumentalities that travel or work in the channels of interstate commerce (boats, planes, cars, trucks, hotels - Hearts of Atlanta - etc)





iii. Laws regulating economic activity that has a substantially aggregate effect on interstate commerce.






a. May also include non-economic activity that is essentially a part of larger economic activity.


C. Other Article I Powers



1. Taxing and Spending Powers (CB 264- 270)




a. Taxing can not be used to punish a person or a state (Bailey v. Drexel, 1922)




b. More deference is given to Congress now on taxing abilities.




c. Taxing and Spending powers are separate, enumerated powers of Congress (U.S. v. Butler)




d. Spending may have strings attached (Dole)





i. Condition must serve the general welfare





ii. Condition must be unambiguous





iii. Condition must reasonably relate to the federal interest





iv. Question, though: are other constitutional provisions an independent bar to conditional spending?




e. Conditional spending may be coercive, but can not be compulsive (Dole).  Where does it cross the line?




f. Congress can not use it's taxing powers to regulate an activity outside of its enumerated powers (Butler - tried to regulate agriculture through taxing and spending regulations, when agriculture was considered States' domain.  A sovereignty issue.  "General Welfare" question was never answered)



2. The Treaty and War Powers  (CCB 270-272)


D. The Power to Enforce the Reconstruction Amendments (14th Amendment)



1. The Morgan-Boerne debate (CB 283-300)




a. Boerne test: What is the scope of the right?  Is there a rational basis for it?




b. Rational basis for discrimination doesn't work in gender or racial discrimination rules.  "Rationality" here is based on stereotypes and prejudices.



2. Applying the Congruence and Proportionality Standard (CB 300-315, CBS 27-36)




a. Question: Is the remedy congruent - harmonious throughout - and proportionate to the right? (Boerne)





i. Evidence for a pattern of violations of the right. (Kennedy)





ii. Garrett and Hibbs - looks a little different. 






a) Scope






b) Evidenced pattern of violation of right?






c) Congruent and Proportional?




b. Constitution places burden on person challenging, statute places burden on the state (Tennessee v. Lane). Burden is lower for racial and gender discrimination proof.  Higher for disabilities and other discrimination (gender identity?).

IV. Federalism: Limits on Congress and the States


A. Limits on Congress



1. The 10th Amendment




a. The 10th Amendment and the Limits on Congressional Power over the States (Supp. 14-17)





i. State Activities immune from federal regulation (Hodel interpreting National League of Cities)






1. Statute Regulates "the states as states"






2. Statute addresses matters that are indisputably attributes of state sovereignty






3. State compliance would impair states' ability to operate in areas of traditional government function






4. Relation between state and federal interest would not justify state submissions





ii. Garcia overruled Hodel, saying "traditional government functions" was unworkable.






1. Exercise of Commerce Clause (and others where feds make states submit) must be based on procedure.





iii. New York v. U.S. held unconstitutional the enforcement of states to adopt a federal law.




b. Printz v. United States (CB 339-351)





i. Federal gov't may not compel states to enact or administer a federal regulatory program (New York v. United States) - viewed as coercion of the state legislature.



2. The 11th Amendment (CB 98-110)




a. Sect. 5 is about REMEDIES - what was the intention of the law?  Is there a remedy, real or implied, and does that remedy abrogate states sovereignty? 





a) Scope of discrimination





b) Evidence of Pattern of Violation of the right





c) Congruence and Proportionality.




b. Civil Rights - racial discrimination receives "highest scrutiny", gender based after that, then everything falls into "rational basis".





i. Determining definition of suspect class is the job of the COURT, not congress.




c. Discrimination cases under 11th Amendment says states can discriminate if they have a "rational basis"





i. Rationality is interpreted differently for different groups






a. Race is most strict, and covered under 14th Amendment, trumping the 11th Amendment.




d. Remedies must be "Congruent and Proportional".





i. Balance injury prevention and the means to the end.



3. State Sovereign Immunity (CB 351-370, CBS 37 n.5)




a. Individuals can not sue a state (Alden v. Maine)




b. Thou shalt not commandeer the state legislature (Printz)




c. Thou shalt not commandeer the state executive (Garcia).



4. Review Problems (CB 407-412, CBS 37-38)


B. Limits on the States



1. Federal Preemption of State Law (CB 388-398)




a. Supremacy Clause + Statute = Preemption.  Valid federal laws override state law.




b. Two Types of Preemption





i. Express - Congress expressly says "this law preempts state law"





ii. Implied






a. Conflict - you can't comply with both laws at the same time.







i. Geier- tension between state law and federal law (state tort law is preempted by federal statute on requiring airbags in cars, even though the "law" was legislature gave authority to administrative agency which created the 






b. Field - Congress meant to occupy the "field", and there is no way for states to regulate in that field.  More difficult, given that congress didn't expressly say "we want this field".  Court has to determine what the field is.



2. State Regulation of Interstate Commerce




a. Origins of the Dormant Commerce Clause (CB 413-416)





i. Implied from Interstate Commerce Clause a right to courts to override state laws without legislation.





ii. Gibbons?





iii. State regulations can regulate interstate commerce, pursuant to other federal laws.





iv. Balance health/safety/welfare with the effect of interstate commerce (Wilson v. Black Bird)





v. Prevents states from exporting costs/burdens to other states.





vi. Representation Reversal Issues.






a. Every judicial decisions holds "unless Congress changes it" -> almost allows for Congress to overrule court's interpretation of Dormant Commerce Clause.




b. Two doctrines in the Dormant Commerce Clause





i. Discrimination against out of staters (CB 416-423)






a. If a state discriminates against out of state, the legislation permitting the discrimination is "virtually per se invalid" (almost always unfair) - Philadelphia v. N.J.






b. Exceptions: 







i. Quarantines (mad cow, "noxious products")







ii. Maine's baitfish.






c. "economic unit is the nation" - states are not separate economic units (quoting H.P. Hood & Sons, Inc. v. Du Mond)





ii. Neutral Statutes burdening Interstate Commerce (CB 424-453)





iii. Burden Test (weighs benefits versus burdens- but NOT a balancing test - Kassel):






a. Evaluate or characterize the state law.







i. Is it a legitimate health, safety or welfare question?






b. Balance the benefit against the burden on commerce.







i. Strike it down if it is a SUBSTANTIAL imbalance.








a) What is substantial?







ii. Trying not to call legislation wrong, while still overriding reasonable choices by the state in the name of interstate commerce.







iii. When does the benefit become substantial?  One life?  Two lives?





iv. Tests in legislation for the dormant commerce clause






a. No Test in legislation: Congress can override state law.






b. Congress can repudiate the court if the court strikes down dormant commerce clause legislation. i.e. this is unconstitutional unless congress decides it's not.




c. The Market Participant Exception (CB 453-460)





i. Exception to the dormant commerce clause.





ii. Distinction between regulation of and participation in markets.






a. IF the state is participating in the market, then they can discriminate against out of staters. (South Central Timber)






b. Must define the relevant market - CRITICAL







i. Market should be narrowly defined (South Central Timber)






c. State action must be limited to the transaction itself - proper scope of the transaction.






d. If it goes beyond the proper scope of the transaction and a narrowly defined market, then it is regulation, not participation.




d. Dormant Commerce Clause Alternatives





i. Import-Export Laws (source of "absolutely necessary" from Maryland v. McCulloch)






a. Can leverage federal actions on essential taxes (increased price of cost of doing business), and say it is an unnecessary tax, so congress can't do it.






b. Except, S.Ct. has said that this only applies to foreign commerce.




e. State Privileges and Immunities (CB 460-470)





i. Privileges and Immunities Clause of Art. IV






a. Real but limited protection for people.






b. Difference between regulation of commerce and discrimination against out of state residences.






c. This deals with PEOPLE, not commerce.






d. Problems with employment - where people are commerce.






e. States can discriminate when they are participating in the market under an exception to the DCC, unless they are discriminating against an out of state person.






f. This applies to cities, as well as states.  Cities are pretty much the same as states - for the P&I Clause (United Building and Construction)





ii. Clause Narrowness:






a. Only citizens.






b. Not non-citizens or aliens.






c. Not corporations.  







i. Corporations are considered citizens for some clauses, not this one.






d. Private employment only.





iii. Two part test:






a. Does the regulation burden or discriminate against a privilege or immunity?







i. Narrow privileges, mainly economic.







ii. Right to pursue a common calling, right to pursue happiness - very limited. (Bushrod Washington's list)






b. Is there a substantial reason for the discrimination?







i. Non residents must be a "peculiar source of evil" (considerable leeway given to the city in establishing this).




f. Review Problems (CBS 39)
