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I. Contract Policy

a. Assent policy

i. Objective meaning of words and actions can only be treated as a valid indication of K assent if they are based on at least a minimally acceptable degree of volition

ii. Rigid focus on manifestation of assent serves neither justice nor goals of K law

b. Freedom of K
i. Right to enter and have the state enforce consensual relationships

ii. Right not to be bound in K in the absence of meaningful voluntary assent

iii. If actions induced by improper pressure or successful deception, offends policy of freedom of K to hold pty to the false manifestation of contractual intent

c. Protecting reliance

i. Requires assent to be measured by objective and observable criteria
ii. Reliance must be justified
iii. Focus on manifested intent of the parties, not on subjective states of mind

iv. Presupposes that:

1. each pty has exercised a sufficient degree of autonomy, or that the other pty had no reason to believe he/she did not

2. pty making manifestation was at liberty to choose whether or not to do so

3. that choice was exercised voluntarily

v. Reliance policy not undermined to the extent that the other pty was responsible for or reas. realized other pty had inability to give genuine assent

d. Security of transactions
i. (protection of reliance)

II. Improper Bargaining, Generally

a. Policy

i. Asset policy inherent in freedom of K
1. right not to be bound in K in absence of meaningful voluntary consent
ii. Protecting reliance

iii. Ensuring security of transactions

b. Judicial Regulation 

i. Doctrines are “safety valves” for the objective test.

ii. Aim to deal w/ improper bargaining process – trickery, pressure or unfair persuasion that undermines victim’s free will.
c. Remedy

i. Usually = voidable by victim pty
1. if victim decides that K is okay, can choose to leave it in place

2. can be used affirmatively (by suing for declaratory J to term the K)

3. can be used defensively (raise as defense when sued for breach)

ii. When K is avoided, general rule = both parties entitled to restitution

1. any benefit received before avoidance by one pty from the other must be returned

2. (don’t want to have 1 pty unjustly enriched)

III. CONSTRUCTION & Interpretation

a. Generally

i. When no factual dispute requiring assessment of credibility, just need to interpret/establish ordinary grammatical meaning of words → judge
ii. If meaning to be decided based on evaluation of oral testimony concerning what was expressed or context from which meaning must be derived → jury
iii. if no pertinent ev of meaning, so can only be divined by legal implication → judge
b. Interpretation

i. Generally

1. UCC §1.205 and R2d give greatest weight to express terms of the parties

2. = court trying to establish (ascertain) meaning the parties intended in their promise or agreement

3. Matter of fact – decided by fact finder

4. Used when (some) ev of meaning is available

5. Who decides?

a) “mere interpretation of words” – K language at issue and in whole K = Q of law (judge)

b) beyond that = Q of fact (jury)
6. when doubt, interpret against the drafter
ii. Order of Interpretation

1. K language at issue (even if oral)

a) Dictionary def’n?

b) e.g., ‘what is wire?’

2. K language in whole of K

a) language incorporated by reference?

b) would interpretation lead to an unreasonable result based on the other terms?

3. Negotiations (PE rule)

a) correspondence leading up to K
4. Course of performance (if performed)
a) parties’ behavior in performing up to time of dispute

b) repetition strengthens to inference
c) good ev of what was intended

d) e.g., buyer accepted wrong thing in first shipment BUT they complained (accepted under protest)

e) is behavior consistent w/ argument?
f) See UCC 2-208 (p. 448)
5. Course of dealing (if prior agreements between the parties)

a) what have the parties done in prior agreements? 

b) history of relationship
c) earlier relationship must be comparable or analogous

d) repetition strengthens to inference
6. Trade usage

a) “the usage is so long in continuance, so well established, so notorious, so universal & so reas. in itself, as that the presumption is violent that the parties contracted w/ reference to it, & made it a part of their agreement.” (p. 451)

b) Consider:

i) What is the trade?

ii) Are both parties members of the trade?

1) consider whether both parties are experienced in the trade (vs. one is a new entrant)

2) if no, is usage obvious that non-member have reason to know?

iii) What is the usage?

1) Very well established, adhered to for many years, universal? (typically use experts)
c) UCC on Trade Usage – § 1-205

i) Have to ask whether usage will be observed in this trx

ii) Softer requirement than CL – regularity & justification (UCC) vs. long time, universal, reas. (CL)
iii) Test = is usage currently observed by the great majority of decent dealers
c. Construction

i. Generally

1. = court developing terms based on supposition that the parties may not have agreed on the topic, but what would they have agreed to had the addressed this issue?
2. Matter of law – decided by judge

3. “implication in law”

4. Appropriate when existing ev supports the reas. conclusion that the parties intended to make a K, but little or no ev form which a factual inference can be drawn re: their intent for a particular aspect of that K

ii. Gap fillers

1. Common law: if parties don’t state that rights under a K are personal to the oblige, the oblige may trx those rights to someone else

2. UCC

a) Warranty: Good for ordinary purposes

b) Delivery method: Buyer has to pick up from seller

c) Delivery date: reas. time

d) Payment terms: Cash sale on delivery

e) Price: reas. price (aka market price aka quantum meruit)

i) How is this different than customary price? 

1) Seller may charge -/+ from market. 

2) Use customary price if Π knew or had reason to know he would pay it price instead of mkt price

3) If can show ∆ always charges 30% above market price may be acceptable

f) BUT if ptys discussed these issues then ct will hear ev regarding the discussions

3. Note – when filling a gap through trade usage, = interpretation, not construction

iii. Mandatory Terms

1. Implied obligation of good faith so promise isn’t illusory (UCC § 1-203; R2d § 205 (p. 270)) – comes into K even w/o discussion by parties, w/o trade usage

a) reas., legitimate business motive (more than wanting to save $) = good faith

b) tougher for a requirements K – cant undermine spirit & purpose of a requirements K

IV. Conditions & Promises

a. Uses of Conditions

i. Escape clause

1. don’t know outcome of unknown past or future event

2. typically pure conditions, but sometimes promises attached

3. if K falls away b/c of escape, then parties can seek UE remedy from each other (e.g., for deposits paid) b/c no K

4. If have escape clause for action w/in 60 days, & can show after less time that efforts will be futile, may be able to get out of K early

ii. Allow one pty to exercise judgment
1. = “condition of satisfaction”
2. can be structured to be J of seller, or a third pty
3. K might express the standard by which to measure satisfaction – if silent, preferably use objective std
4. market or technical factors → reasonableness standard

5. personal judgment → good faith

6. when in doubt, use objective std – is pty being reas. in being dissatisfied?

7. if relates to a personal preference – determine whether dissatisfaction = honest + genuine

8. have to ensure the clause doesn’t make the K illusory

9. Based on objective standard – industry-based standard, not personal standard

10. Oblig. of good faith implied in every K! UCC § 1-203
11. Not fully a promissory condition b/c promisee doesn’t promise to be satisfied
iii. Alternative performances

1. if condition fulfilled, perform X
2. if condition not fulfilled, perform Y
iv. Sequencing performances

1. most common use of conditions
2. default rule if K is silent on sequencing:

a) if capable to being rendered simultaneously, then parties intended concurrent perf.
b) if one is instantaneous & the other needs time to be accomplished, the completion of the longer perf. is a condition precedent to the instantaneous one
b. Conditions

i. Generally

1. unless clearly intended to the contrary, principal promises exchanged are dependent on each other. = constructive conditions of exchange

2. use constr.+ interp to determine what kind of condition or promise it is

3. if a pure condition, failure to meet ≠ breach – can’t be liable for breach of K w/o a broken promise.

4. a minor breach that qualifies as substantial perf. of the promise is likely to also = substantial compliance w/ the condition

ii. Waiver of conditions

1. a pty may be able to waive fulfillment of condition – if the condition was for his benefit only

2. if condition relates only to perf. by one pty, that pty can chose to perform anyway & fully enforce K against the other

3. BUT if condition relates to K as a whole, non-occurrence discharges rights of both parties to demand perf., & neither can unilaterally waive

c. Types of Conditions & Promises

i. Condition
1. “an event, not certain to occur, which must occur . . . before perf. under a K becomes due.” (R2d § 224)

2. Can be a future event that may happen or a past event that is unknown.

3. if not met, other pty doesn’t have to perform

ii. Condition Precedent
1. an event that must occur (or not occur) for contingent perf. to take place
2. typically the first perf. is a construed or implied condition precedent
3. if not met, the other pty doesn’t have to perform (&, if material, could terminate K & sue for total breach)

iii. Condition Concurrent: 

1. a set of promises that are contingent on each other & must be (& are capable of being) performed simultaneously

2. parties must both bow up for the exchange ready, willing & able to tender perf. – if one can & one won’t, the one who can is excused from perf. & can sue for breach.
iv. Pure Promise

1. perf. that is not conditioned on anything else (no further perf. under the K is contingent upon it)

2. if not met, other pty can sue for breach 

v. Promissory Condition: 

1. combined promise & condition

a) common, b/c most promises exchanges are interpreted as dependent conditions on one another

2. if not met, other pty can avoid performance & sue for breach
vi. Express Condition

1. stated clearly & expressly in the K

2. “Conditional upon”, “subject to”, “provided that”, etc.
3. strict compliance req’d (even if harsh result)
vii. Express Promise

1. if first perf., can be construed or implied as a condition precedent
viii. Implied Condition

1. “implied in fact”

2. when K language is not that clear, but existence of a condition can be found be interpreting the meaning of the K or drawing an inference

3. can be inferred as a matter of ev from the language in context
4. strict compliance req’d, but court has more flex in interpreting than a express condition
ix. Construed Condition

1. “implied in law” – parties reas. would have intended it to be part of K
2. not enough ev to draw a factual inference, but a rule of law recognizes a condition under the circumstances or court concludes its reas. or fair, given the nature of the relationship & the usual expectations in this type of K to find that a condition exists
3. only substantial perf req’d b/c aim of these conditions is to promote fairness

x. Constructive Conditions of Exchange

1. principal promises exchanged are construed to be dependent on one another

2. (otherwise one pty would be forced to perform even when the other has failed to do so)
xi.  Pure Condition
1.  no promise is assonated w/ the condition

2. if not satisfied, other pty has no obligation – failure to perform ≠ breach

V. Parol Evidence Rule

a. Generally
i. Policy:  avoid perjured testimony & give a clear basis on which to base a judgment

ii. What = PE? Prior or contemporaneous oral or prior written agreement

1. stronger than an implied term

2. PE can supersede gap filler (if supplements & doesn’t contradict K)
iii. Includes:
1. course of dealing
2. trade usage
iv. How do we know if K is integrated?

1. Traditional approach: Judge decides by looking at K. Does he think it = complete?

2. Traynor: can’t decide by looking at document b/c all docs written w/in a context

v. Doesn’t apply to things after K is made – so subsequent mods can come in (though consider NOM clause)

vi. Trade usage in PE context under UCC: 

1. (if familiar w/ market) give more weight to general trade usage than specific negotiations

a) If the parties meant to go against usage can assume that they would have put it in the writing

b) Need sth clear that trade usage has been negated

2. Negotiation ev under UCC = weakest form of ev

a) Most likely to be perjured, unreliable

b) Vs. course of dealing + trade usage = reliable, hard to fabricate

3. (note – course of perf. not subject to PE since it happens after K is signed)

b. Analysis (4 corners / contextual)
i. INTEGRATED
1. Written K is full & complete? (complete integration)

a) Looks complete on its face

2. no PE allowed in

ii. UNINTEGRATED

1. Not a complete final & full expression

a) Is a term that might naturally be made in a separate K

b) e.g., “chicken” meaning – K otherwise integrated but no one knows what “chicken” means

c) “potentially unintegrated” = unintegrated

2. PE that supplements or explains, allowed

3. PE that conflicts, not allowed

iii. AMBIGUOUS or UNCLEAR

1. PE okay to explain term
a) e.g., barebones K
2. (( if no PE – i.e., the parties never discussed it – then go to interpretation &/or construction)
c. What PE to Allow

i. 2 stage analysis:

1. Admissibility (Q of law)

a) Integrated or no? (UCC terminology = “complete & exclusive”)

i) If merger clause, v. hard to argue that there is contextual ev of other agmt

b) If no,

i) Is PE supplementary or contradictory?

1) If conflict, no PE

2) If supplements, jury decides in stage 2 if its credible

2. Credibility 

ii. If factfinder may be misled, don’t let ff hear it

1. avoid fraud, perjury

2. pre-assessment of credibility

3. is misleading when: (R2d)

a) certainly would be in the writing

4. allow when: (UCC § 2-202)

a) might naturally be made in a separate agreement

5. (R2d & UCC essentially the same, one is in positive, one in negative)
VI. Fraud
a. Fraud in the Inducement Elements 
i. False Statement (Misrepresentation of fact)
1. (at the time of assertion)

2. Active: statement (false)
i) Asserting a fact w/o basis for the assertion = fraud if:

ii) ∆ knows or believes assertion is not in accord w/ facts 
iii) or not confident that assertion is true 
iv) or no basis for assertion (say you know when you don’t actually know)
3. Active: concealment
4. Silence: non-disclosure (more difficult to establish)

a) Failure to correct prior assertion

i) Say sth, then later realize its false & don’t correct it

b) Know other pty is mistaken & fail to correct it

c) Error w/ contents of a writing

d) Trust/confidence (have to show pty has a duty to speak)

i) Can buyer readily get the information?

ii) Did pty A obtain info by incurring the cost & effort of the research? Then probably doesn’t have to be disclosed to pty B.

iii) Employee/employer rel. ≠ trust relationship

e) When demanded by reas. standards of fair dealing

f) Also:

i) Balance w/ free market assumption that a pty is entitled to use the advantage of superior information

1) e.g., homebuyer who has done a lot of research not under obligation to tell seller that home is under priced.

ii) Consider community standard – e.g., have to disclose you’re a felon?

1) What kind of job? Importance to employer?

iii) Should your silence have led to inquiry by the other side?

ii. Knowledge of falsity & Intent to mislead (scienter) – dishonest state of mind
1. if perpetrator knew that victim was entering K under erroneous assumption but chose not to correct it, then nondisclosure = fraud.
a) Must amount to failure to act in good faith & in accord w/ reas. stds of fair dealing.
b) Did silence = deliberate intent to deceive?
2. w/o this, could just = neg misrep (e.g., honest but careless)
iii. Inducement (reliance)
1. victim has to show that the misrep is causally linked to the resulting K

a) must have played significant role in victim’s decision to enter K on these terms

2. usually a subjective test (esp w/ affirmative fraug)
a) focus on victim’s perception of importance of misrep’ed fact + own credulity

3. use objective test w/ nondisclosure

a) (b/c victim had duty of reas. inquiry)
b) Was the nondisclosed fact something unusual, that victim wouldn’t have been expected to inquire about?

c) Balance lack of inquiry vs. perpetrator’s decision to stay silence even though it realized victim was mistaken
4. generally requires some degree of reasonableness/justifiability, BUT balance in favor of person who is duped

iv. Materiality
1. misrep must play significant rule in the victim’s decision to enter into K
2. not req’d by R2d, some courts do require

3. more likely to be req’d where is not active fraud.

4. = a Q of fact, to be determined by interpretation of the K in context

a) Incidental to purpose of K?

b. Generally
i. “Fraud occurs where one pty obtains the other pty’s assent to a K by misrepresenting a material term.”

ii. General rule of caveat emptor in tension w/ rule that seller cannot defraud buyer

1. false statement (or concealment) overrules caveat emptor
2. but silence?

iii. Defense to K formation and a tort
iv. Emphasis on duty of inquiry – balance w/ materiality if not disclosed
v. Negligent (careless) misrepresentation vs. reckless vs. deliberate: 
1. if only negligent, emphasize materiality more strongly
vi. Consider – misrepresentation of fact vs. opinion 
vii. PE rule can’t be invoked to exclude ev of a fraudulent misrepresentation (though does apply to negligent & innocent misreps)

viii. Can be used defensively – if you are sued for breach of K, claim that there was fraud
1. e.g., Sarvis v. Vermont State Colleges – criminal hired as teacher was fired, sued school – defense was that teacher had fraudulent resume
i. Remedy:
ii. Π’s option to seek K remedy or tort remedy
1. Some courts allow punitives + rescission (blend of K & tort)
iii. Under K:
1. Disaffirmance – rescind K & claim restitution of all benefits conferred (voidable)
2. no punitives (usually)
iv. Under tort: keep K in place, but recover for value of what was received v. what was promised (+ punitives)
v. Π’s option to sue for K or for tort
vi. Doesn’t matter if no economic loss – e.g., if buy modern vase worth $1k for $1k but was told it was an antique, & it was also wroth $1k, you can get out of the K b/c it’s not what you bargained for
c. Fraud in the Factum

i. Fail to tell a pty what they are signing
ii. (balance against duty to know what you’re signing – can be difficult case to make)
iii. Completely voids K (vs. voidable)
VII. Duress
a. R2d § 175 (p. 345)

i. (1) If a pty’s manifestation of assent is induced by an improper threat by the other pty that laves the victim no reas. alternative, the K is voidable by the victim.

b. Elements

i. One pty makes a threat (express or implied)
ii. The threat must be improper
iii. Inducement: no reas. alternative 
1. did the threat substantially overcome the free will of the victim, leaving no reas. alternative but to agree?
2. alternative is reas. if = feasibly + practical means of evading the conseq. of the threat

3. viewed in position/attributes of the victim (subjective)
a) e.g., will take into account if victim is easily intimidated
4. (old rule – viewed from position of person of “ordinary firmness”)

c. What is improper?

i. What is threatened = crime or tort

ii. Threaten w/ criminal process 

1. even if prosecution is justified

2. courts serve interest of public – improper to use as bargaining chip

iii. threat of civil prosecution made in bad faith

1. e.g., nuisance litigation

2. okay if good faith

iv. breach of duty of good faith & fair dealing

v. Unfair terms

1. if terms are unfair, don’t have to prove anything else

d. Good Faith

i. Look at state of mind

ii. Would action be considered reas.? Ethically okay?
iii. A proper act loses legitimacy if performed for ulterior motive of blackmail for private advantage
e. Generally

i. Not every instance of pressure = duress

ii. Some normal pressure under court of dealing = ok

iii. hard bargaining ≠ improper threat

iv. threat not to contract unless demanded $ / terms agreed to ≠ threat

v. threat of losing job ≠ duress (under good faith violation) b/c at will employment
vi. can be potential harm to customer goodwill
f. Remedy

i. Voidable by innocent pty (if pty hasn’t performed)
ii. if has performed, can get back excess over what she fairly paid or get back market value 

g. Duress in Relation to K Modification

i. Pre-existing duty rule

1. consideration doctrine – a pty does not suffer a legal detriment by promising to do what he is already bound to do under an existing K
ii. e.g., Austin Instrument v. Loral (p. 360) (common law analysis):

1. govt contractor, SubK forced prices higher

2. shopped for alternative, couldn’t find one, so = no reas. alternative but to agree to higher prices

3. Govt K included liquid. Damages, so didn’t want to breach & wanted future relationship w/ govt

iii. Under C/L

1. need new detriment on both sides to satisfy consideration doctrine issues

2. (though note Austin uses duress doctrine, not consideration doctrine)
3. mod enforceable if was motivated by unforeseen supervening difficulties
iv. Under UCC

1. UCC § 2-209(1) waives consideration doctrine, so new consideration not needed for K mod, just have to meet 2-209 requirements

a) “good faith” requirement – in the comments, not in 2-209 itself

v. Analyzing a problem:

1. look to consideration in each K (new one & old one)

a) if UCC, consideration doesn’t matter

2. any duress or fraud? “no reas. alternative” but to agree to change in K?

a) “Good faith” = very open-ended term. Consider:
i) State of mind

ii) Would actions be considered reas.? 
iii) Ethically ok? 
b) “bad faith” vs. duress
3. Statute of frauds has to be met w/ any modification

a) NOM clause – “no oral modifications” – does an oral agreement to modify end up modifying the NOM clause? Possibly!

VIII. Unconscionability

a. Two Components
i. Procedural

1. focus on bargaining aspect – unfair bargaining

2. Unfairness that is not fraud, duress, etc.

3. e.g., “Take it or leave it” bargaining w/ no explanation

a) but is there a right of return?

b) Can you easily chose an alternative product/deal?

4. High pressure sales tactics? 
a) Maybe, if someone is v. vulnerable to them 

b) (though probably not enough on its own to outweigh lack of substantive UC)
5. Look at (absence or presence of) personal attributes: 
a) Age
b) Education
c) Intelligence
d) business acumen & experience of the parties
i) e.g., SW Pet Products v. Koch Industries (p. 392 – tainted wheat bought for dog food) – both parties = sophisticated entities
e) their relative bargaining power
f) the conspicuousness & comprehensibility of the K language
g) the oppressiveness of the terms
h) the presence of a meaningful choice

6. Circumstances under which Π is asked to sign K – e.g., right before surgery?

a) But, is there an option to rescind acceptance of K?
7. did Π object? Try to negotiate? Duty to survey market to see what market terms are?
ii. Substantive
1. terms that are harsh, unfair or unduly favorable to one of the parties
2. more than just a bad deal – is so unfair that it offends the conscience of a court of equity

3. Consider:

a) what terms are acceptable/common in the trade

b) what Π has agreed to before (commercial context)

4. e.g., disclaim damage for personal injury
5. can be fair, even if have unfortunate consequences, if justifie
iii. Note - Elements in balance. Expect both components, but if only have 1 & have it very strongly, may still apply UC doctrine (court won’t be v. picky re: finding the other)

b. Generally

i. Aka ‘oppression’ or ‘unfair surprise’

ii. Issue of reas. expectation

1. Look at facts at the time the K was made
2. e.g., if full price, then goes on sale for a lot less later on, ≠ UC

iii. “Adhesion” = captive of someone w/ superior bargaining power

1. Usually meets procedural component. Still have to show substantive.
2. (another way of saying “lack of meaningful choice”)

iv. Mere fact of imbalance in bargaining ≠ UC

v. Courts are careful in applying UC

1. want to intrude as little as possible on what parties agreed to

vi. UCC § 2-302: not limited to consumer trx

vii. Consumer v. Commercial

1. Terms that may be UC in consumer context may be okay in commercial context 
2. UCC § 2-719 – valid to have clause limiting damages, but if a limit of conseq. damages for personal injury:

a) If related to consumer goods, seller has to prove that it ≠ UC

b) If related to commercial goods, person alleging injury (i.e., buyer) has to prove that it = UC

c) Chance of it being upheld is now, esp. in consumer context
c. Standard Form Ks

i. Usually assume that market forces will restrain power – leaving parties free to make the best K they can

ii. When have dominant pty (usu. large enterprise), market forces may not control it – so sometimes laws put into place to control their behavior

iii. (term unenforceable b/c of public policy reasons?

iv. (Can interpretation be used to make the term less harsh?

v. Using UC – rather than specific deceptive or high pressure tactics, abuse of market power to achieve unfair result = procedurally UC

1. (but remember competition usually curbs this)
d. Remedies

i. Arises from equity

ii. Rescission, restitution most common

iii. Wide range of alternatives:

1. voidable by victim (avoidance + restitution)
2. Sever (slice out) term that is UC 

3. Adjust/remake to get rid of UC terms

a) E.g., modify UC arbitration clause w/ one that is ok

4. UCC+ restatement allows all 3 remedies 

5. If Π wants to keep K in place, but wants relief from damages, or wants part of K overturned, allowed under UC (but unusual under other doctrines)

iv. UCC = statutory power to give relief

v. Court wants to intrude as little as possible on what parties agreed to
vi. In choosing remedy, court considers implications

1. e.g., severance clause allows more powerful pty to overreach – would taking out part of a clause that is invalid (versus take out whole thing) encourage ∆ to put in invalid clauses & overreach (knowing few would contest the overreaching clause)

vii. Courts will inquire into adequacy of consideration if unfair bargaining of some kind (fraud, duress, UC)

IX. Undue Influence

a. Elements

i. Had a relationship of dependency & trust w other pty that gave the other pty dominance over him & justified him in believing that the dominant pty would not act contrary to the victim’s interests

ii. The dominant pty improperly abused this position of trust & psychological advantage by unfairly persuading the victim to enter the K adverse to his interests.

b. Generally

i. R2d § 177(1): Unfair persuasion of a pty who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that the person will not act in a manner inconsistent w/ his welfare
ii. Someone suffering from weakness of mind (e.g., ill) dominated & makes a decision that may be questionable
1. e.g., Nuryev, dancer who moved assets to foundation run by his attorney when he died (p. 370)
2. e.g., Tinney, handyman gets adopted by elderly woman & gets 25% of house (p. 372)
iii. Typically involves pre-existing, ongoing relationship 
1. (e.g., atty-client, family relationships)
2. Employee/employer rel. ≠ trust relationship (per case law)
iv. “Indirect UI” ok
1. e.g., Tinney ∆ uses UI on mother, & mother has UI on kids, so kids have indirect UI claim against ∆
v. Aka “constructive fraud” – not actually fraud but treated that way for remedial purposes
vi. Least important of the 4 doctrines (fraud, duress, UC)

c. Remedies

i. Voidable by victim
X. Illegality & Public Policy

a. Generally
i. Claim not b/c its unfair, but b/c its illegal or against public policy

ii. ( Look to other doctrines, e.g., UC, first

iii. b/c its one of the guilty parties that claims K s/b avoided, complex considerations
iv. long established pub policy against agmts that stifle competition or that restrict a person’s freedom to earn a livelihood by full participation in the marketplace
b. In pare delicto Rule
i. where the parties are equally guilty (or when the pty seeking restitution is more guilty), the court will not intervene

ii. balance guilt, look at public policy, take into account public interest

1. don’t apply rule if it will harm the public
iii. if one pty less guilty, court has discretion to order some restitution to victim
iv. if action is illegal, does statute allow right of action for one of the parties?

c. Non-Compete Clauses

i. Rule of Reason

1. Don’t simply declare clause invalid

2. Look at area, time, & scope of provision
ii. May = illegal restraint of trade

iii. Can sever the unreas. part

d. Illegality

i. Look at policy behind law – who is it intended to protect?

1. Public? (e.g., drug laws)

2. or 1 of the parties? (e.g., scalping law)

a) when a statute is intended to protect a class of persons, the illegality of Ks they enter into w/in its ambit do not prevent their recovery

ii. If there is a law now, & wasn’t one at the time the K was entered – consider if the K was always against public policy, & this is just a codification of the concept

iii. Did suing pty know the agreement was improper? (to show he was ‘less guilty’ than the suing pty)

e. Public Policy

i. Risk v. reward tradeoff – policy of making activities affordable vs. heavy handed terms forced on participants

ii. Balance – freedom of K is also a key public policy

f. Remedies

i. are parties equally guilty? No remedy. Leave the parties how you found them.

ii. If one less guilty, or statute gives them protection, let them recover

iii. K modification – sever illegal clause, enforce on adjusted terms
XI. Incapacity

a. Minor

i. Objectively ascertained – you are or your aren’t a minor
1. Doesn’t matter if minor is smart & sophisticated enough to understand exactly what he was doing, knows SoF, or planned to use for moneymaking venture.

ii. Exception for “necessaries” – if perf. deemed to be a ‘necessary’, minor has to pay reas. market value for services

iii. What = necessaries?

1. is it necessary?

a) Depends on minor’s social position

b) May include food, shelter, medical attention

c) Court include sth beyond that depending on job, e.g., could include clothes

2. is the minor emancipated?

a) Minor has set up situation where parent has no duty to him, e.g., marriage, joins military

b) If just living apart from parents, ≠ emancipation b/c could go back to parents for support

3. if yes to 1 & 2, minor has to pay (on basis of UE)

4. (courts conservative about classifying things as necessaries)

iv. note – SoF still applies

v. UCC – no special rules for minors’ Ks, so governed by CL

vi. No longer voidable if ratified after reaches age of majority

1. can be express or implied (if fails to disaffirm w/in reas. time after reaching maj. or otherwise acts in a way that signifies intent to ratify)

2. time to ratify = Q of fact, based on all circumstances

a) did minor take any actions post-majority that were inconsistent w/ intent to disaffirm?

vii. Remedies

1. Avoidance

a) Voidable by the minor if disaffirmed w/in a reas. time after reaching majority

i) What’s reas.? Depends on type of K. e.g., apt., can’t move out immediately, so 7 days ok.

b) Other pty cannot keep any amounts received (even if benefit has been received by the minor)

2. Restitution

a) Available only for necessaries

b) Other than necessaries, restitution claim only extends to value (“current enrichment”) that minor still has. If 0 left, no recovery.

3. Possible tort recovery

b. Mental Incapacity

i. Subjective (exception to usual rule re: objective manifestation of assent)
ii. Have to show:


1. MI at the time of entering into K and 
2. that protecting MI pty is of greater importance than protecting reliance interest of the other pty
iii. don’t have to show K is unfair – basis is lack of meaningful assent, not harshness in the terms of the K

1. (though if really unfair can go = persuasive ev of incompetence)

iv. 2 levels

1. Cognitive (narrow test):

a) Incapable of forming contractual intent

i) So profoundly disabled, was unable to understand in a reas. manner the nature + consequences to the trx

ii) pty = so profoundly disabled that he did not know what he was doing

b) Reliance interest usually not at issue – mental illness s/b obvious

i) Consider if can avoided the K on unfair terms, knowledge or other inequities first, to protect reliance interest

ii) Balancing difficult, can see merits on both sides

iii) Note – R2d, not UCC

c) Policy – 

i) easy to apply a narrow test

ii) other pty cannot fairly claim to have reasonably relied on the genuineness of the manifested intent

2. Motivational (broader test):

a) Unable to act in a reas. manner + other pty has reason to know
b) Reliance interest considered
i) Strong objective test
c) Lucid intervals, but is there a disease?
d) Expert testimony req’d
v. Remedies
1. avoidance on part of MI pty
2. if some perf., & terms were fair, then both sides must return enrichments

a) if other pty knew of & took advantage of the MI, MI pty may be excused from paying to extent that benefits received did not ultimately enrich him

c. Generally

i. Often unfair bargaining involved, but is not req’d
ii. If minor fakes age, deliberately misbehaves, injured pty can still go after them in tort (+ criminal liability), but cannot recover under K

iii. policy of freedom of K is outweighed by policy of protecting children

iv. try to balance reliance interest

v. sick ≠ mentally incompetent
vi. Mental Incapacity

1. avoidance (voidable by MI) + restitution on both sides

a) restitution for benefit received (but no restitution for e.g., house sale, improvements or mortgage payments) – consider officious intermeddler rule
XII. Misunderstanding
a. Elements

i. Different understandings

ii. Each equally reas. (equal fault)

iii. Neither knows/has reason to know of the other’s understanding

b. Generally
i. Relates to the meaning parties attach to words

1. ((mistake relates to the parties’ beliefs about the factual circumstances underlying the K)

ii. Material if it goes to the ‘heart of the K’ – no meeting of the minds as to what was agreed to
iii. Consider background of parties

1. prior investigation would led pty to think their belief was reas.? 

a) e.g., prices for other surge protectors in the range of the price of the purchased one

2. knowledge/experience of the market of the person responsible for making the purchase

3. who created the potential for misunderstanding

a) e.g., which side quoted the price at “fifty-two fifty” instead of “five thousand…”

c. Relation to Interpretation

i. (Always consider interpretation & misunderstanding together

ii. Why would a pty argue misunderstanding instead of interpretation (e.g., that Π’s interpretation is more reas.)?

1. different remedy – no K vs. enforcement of K at Π’s price interpretation
iii. use interpretation when one pty has behaved more sloppily than the other (vs. if both sloppy, = misunderstanding)

d. Remedy

i. If parties are equally innocent about the mistake (or equally guilty in realizing it but saying nothing), then no K comes into place (not rescind or avoid)
1. Note – easier to say no K exists if neither pty has performed
ii. So, each pty returns any enrichment to the other pty
XIII. Mistake

a. Elements
i. Mistake of fact in existence at time of K
1. (vs. mistake of judgment or prediction)
2. e.g., cow’s capability to breed = prediction, not fact mistake
ii. Mutual or unilateral
1. = unilateral when one pty knows the true facts but the other does not 
2. also = unilateral when both parties are unaware of the truth but the fact in issue affects the decision of only one of the parties & is of no interest or relevance to the other
3. mutual = both parties motivated by a fact they think is true
iii. Material effect on the agreed exchange of performances
1. e.g., barren cow costs much less

2. always req’d – different than fraud, where it may not be req’d
3. mistake has impact on trx that causes it to be different in a substantive form than what the parties reasonably intended
iv. Basic assumption on which K was made

1. e.g., that the cow was barren

v. Risk Allocation – pty seeking avoidance did not assume the risk of the mistake
1. Contract

a) look in K language – disclaimers, etc.

2. Limited knowledge

a) Conscious ignorance by mistaken/complaining pty?

i) vs. not sth that could have been found out in adv. of K

b) Carelessness by mistaken/complaining pty?

3. Reas. allocation

a) Use when complaining pty couldn’t have found out it was a mistake

b) Can blame be allocated to one of the parties? 

c) Who bears the risk of the mistake?

i) If complaining pty bore the risk of the mistake, no recovery
b. Unilateral Mistake

i. Error is basic motivating factor for 1 pty (& other pty is indifferent)

ii. Most common: mistake in bid

1. receiving pty doesn’t know there’s an error, only looks to the bottom line

iii. mistaken pty has to meet stronger std – policy of protecting reliance interest of non-mistaken pty
iv. did non-mistaken pty have reason to know it was a mistake?

1. e.g., if so much of a discrepancy that it was obviously a mistake

2. note – standard is reason to know not actual knowledge

a) (if knowledge, then can be fraud c/a – know other pty made a mistake & you didn’t say anything
c. Generally

i. If the mistake was so fundamental to the understanding of the K, void the K 
ii. Relates to the parties’ beliefs about the factual circumstances underlying the K
1. ((misunderstanding relates to the meaning parties attach to words)

iii. Consider fraud issues – if buyer knows sth seller doesn’t, does it = fraud? 

1. e.g., that the cow was probably not barren

2. entitled to keep certain info to yourself, issue of good faith & fair dealing

3. though “actual knowledge” vs. “suspect” it’s not barren = arguable fraud issue.

d. Remedy

i. Rescission. Void the K – no K exists even though the parties thought they had one
1. get restitution
XIV. Impracticability

a. Elements

i. Supervening event after K has been entered into
1. (if at time of K, see mistake
2. supervening event can be a legal issue – e.g., visa
ii. Non-occurrence of which is a basic assumption of the K
1. consider foreseeability
iii. No fault of non-performer
iv. b/c events do occur, material effect on K – makes perf. impracticable (burdensome)
1. could they have purchased the goods elsewhere to meet their commitments to buyer?
v. Risk allocation
1. look at K
2. if not in K, look to usage
3. then, allocate on a reas. basis
a) e.g., if law school burned down, do they have to refund $ (bear risk)? Yes!
4. does one of the parties have an insurable interest?
a) pty who has ability to do so = strong indicator of who bears risk (e.g., travel insurance)
b. Generally

i. Aka “impossibility of performance”

ii. Under UCC, only applies to non-performance by the seller

iii. (Close doctrine to mistake

1. mistake = @ time of K

2. impracticability = sth changes after entering into K
iv. not used to void K, used as a defense when someone doesn’t perform
c. Remedy
i. K is in existence, but then circumstances change, & undermine fundamental assumptions from time K is made
ii. If perf. impossible (& you didn’t bear the risk of non- perf.) perf. excused (don’t have to perform or pay damages)
iii. If not excused, non- perf. = breach
XV. Frustration of Purpose

a. Generally

i. (Very close to impracticability 

1. instead of “impracticable” elem., repl. w/ “shared purpose is frustrated”

ii. Used when underlying shared purpose of K is defeated

1. making a profit ≠ purpose → it’s always the purpose of a K

iii. Both parties knew each other’s intent for entering into K
b. Elements

i. Supervening event after K has been entered into
ii. Non-occurrence of which is a basic assumption of the K
iii. No fault of non-performer
iv. Shared purpose is frustrated
v. Risk allocation
XVI. Material Breach & Substantial Performance

a. Material vs. Trivial Breach

i. How important was the breached promise?

1. If “material”, then failure to perform = “total” breach

a) Non-breaching pty can terminate K, withhold perf., seek damages

2. If “trivial”,  or there has been “substantial perf.” then failure to perform = “partial” breach

a) Non-breaching pty can seek damages only (for loss resulting from breach) – still has to perform their promises
b) if non-breaching pty elects to allow breaching pty to continue perf. after what would otherwise be a material breach, non-breaching pty forgoes its remedies for total breach, including right to withhold perf. (usually – though may be justified in not paying if damages will exceed payment due)
c) If damages are so big that it = forfeiture, then just get loss in value (if any)

d) even if v. serious, if poss/ of cure, then breaching pty can cure

e) e.g., if perf. is late, but don’t need them by that date, then not material
b. Materiality / Substantial Perf Considerations

i. = material if the failure or deficiency in perf. is so central to the K that it substantially impairs its value & deeply disappoints the reas. expectations of the promisee.

ii. does breach deprive pty (victim) of reasonably expected benefit?
1. what was the non-breaching pty’s reason for having a specific term (e.g., 9’ ceilings vs. standard 8’ – b/c tall vs. ??)
iii. can injured pty be adequately compensated

iv. degree of hardship that breacher would suffer if termination was allowed (unfair forfeiture = economic waste doctrine)
v. likelihood of cure

vi. good faith + fair dealing
1. did other pty act in good faith in declaring breach? (or use it as an excuse to save $$ by getting out of paying the K cost)
2. was the breach inadvertent, or knowing?
vii. (doesn’t exist under UCC – see Perfect Tender Rule)

c. Perfect Tender Rule – UCC § 2-601

i. UCC doesn’t recognize substantial performance – if goods fail, in any respect, buyer has right to reject
1. e.g, on time, at specified price, specs, packaging, etc.
ii. Low burden – just have to show something not in conformance
1. C/L, have to prove non-conformity and materiality
iii. Right to reject – some courts require good faith, some allow absolute rejection
iv. Only applies to buyer’s rights. 
1. If buyer doesn’t perform, go to CL (would have to show late payment was material)
v. Some courts subject the rule to buyer’s duty of good faithx
d. Remedies

i. If material:

1. breaching pty can’t sue under the K, but can sue for UE

ii. Severability:

1. if can sever perf. under the K, can sue for full compensation for what you have done

iii. if a breach, consider course of perf.
1. e.g., if already let other pty have extra time to perform, shows that time of completion is not a highly material term

XVII. Anticipatory Repudiation

a. Generally

i. Repudiation close in concept to breach
1. can’t breach before perf. is due, but can repudiate by affirm + unequiv statement that it will not perform when the time to perform comes due
ii. No big difference between CL & UCC.

iii. Can be a statement


1. (a)“I won’t perform”

2. (b) “I will perform in a different manner than I promised”

a) For (b), look to materiality

iv. In unequivocal statement that will not perform, all courts accept

v. Part perf. – where one pty has performed & the other repudiates, the due date of the 2nd pty’s perf must arrive before the aggrieved pty may sue [per Blum, this rule is “odd”]
vi. Can be by action – “actions that make it clear it is impossible to perform”

vii. But – what if not ‘unequivocal’?

1. merely a request for modification, reserving possibility of compliance if request is refused?

2. difficult to know if words or actions = repudiation

3. person hearing repudiation in tough position:

a) either can’t take action to curb harm, if unjustified in waiting no recovery b/c no mitigation
b) BUT if declare repudiation & are wrong (or use as pretext), then you are the repudiating pty
viii. Once there’s a K, any attempt by 1 pty to unilaterally change the terms = repudiation if material (so other pty can terminate K)

ix. Perfect Tender Rule in Repudiation 

1. only applies to delivery of good from seller to buyer

2. (if buyer repudiates, go under substantial perf. doctrine)
b. Seeking Assurances

i. If under UCC, must be in writing (UCC §20609)
ii. If they reassure, no repudiation

iii. If no response, = repudiation (resp must be w/in reason time, for UCC, <30 days)
iv. Don’t ask for too much (e.g., change in terms) or risk being the repudiating pty
1. (but if ask for too little then no benefit)

2. way you ask for demand v. important
XVIII. Remedies

a. Generally

i. Don’t talk about damages until you’ve established there is a K, & that the K was breached (w/ no defense)
ii. Award of damages is meant to achieve, as closely as possible, the econ. Position Π would have been in had there been no breach.

iii. Direct damages – cost of doing what the K is intended to do

iv. Indirect damages

1. consequential – some loss that occurs to you in another trx in another area of your life (or different K) as a result of breach of K

2. incidental – administrative costs of dealing w/ breach (e.g., finding another source)

a) does not include attys fees

v. punitives not available
vi. emotional/sentimental damages not available

vii. Unfair forfeiture: damages should have relation to K price (but this is a consideration, not a rule)

1. e.g., if K was for $100 of photos, & would cost $4k to restage wedding to retake photos, big delta between K price & damages
2. tempers enforcement of K rights

viii. where $ paid or perf. given (any benefit) to other pty, & it benefits other pty, can sue either for:

1. restitution (disaffirming the K – operating under legal fiction that L doesn’t exist)

a) (UE – completely different theory than K)

2. reliance (suing on K)
b. Expectation Damages

i. Goal: Put Π in the position as if the K had been performed.

ii. Generally

1. Standard calculation: $ of substitute perf. less K price

2. intended to put non-breaching pty in position as if K had been performed – “benefit of the bargain”

3. generally higher recover than other type (reliance, restitution)

4. have to establish economic loss – breach not enough

5. need comparables
6. (if have negative expectation, see Reliance & Restitution
7. Doctrine of Reasonable Certainty
8. Π has to come to court w/ ev that this loss occurred (more likely than not)
9. have to prove injury & amount
10. If can’t prove, go to other type of damages – restitution or reliance

11. Proving loss difficult – need concrete ev. 
a) Look for ev on analogous things. 
b) Construct hypo that shows the position of the parties had there been no breach

iii. Foreseeability

1. Damages are foreseeable when:

a) @ time of making K

b) Breaching pty reasonably should have realized

c) The damages would be a likely consequence of the breach

2. Same under UCC (§2.715) & R2d (§351)

a) General damages – those that ∆ would expect would occur in the normal course. Includes direct + obvious consequentials (obvious w/o special knowledge)
b) Special damages – ∆ has to be given info/told about these to be liable
3. Doesn’t mean that ∆ foresaw the specific actual damages, but that the damages are plausible & possible + would be known to a reas. person in position of seller (objective)

4. If foreseeable, but not certain, can’t recover

a) then consider special knowledge of other pty’s expectations

5. Policy: don’t want to hold ∆ liable for damages they couldn’t have imagined would occur b/c they hadn’t been given the info

a) (allows them to not enter into K if downside risk is too great, or to charge more to cover risk)
6. Causation – must be a nexus between breach & damages
7. Consider:
a) any discussion of specific things happening? (e.g., job promotion tied to getting published)
b) special experience/knowledge of industry by ∆ (e.g., academic press, knows about tenure publications)
8. direct damages are almost always foreseeable
iv. Substitute Price

1. amount it would cost to get the work done elsewhere / buy substitute goods (“substitutionary damages”)

2. must be a reas. substitute

a) given some leeway in selecting sub, but can’t unreasonably get something vastly superior 

b) (show genuine effort in trying to get equiv sub)

3. Market price – has to be justified

a) = what a willing seller would accept & a willing buyer would offer to pay in the market given reas. market conditions (no distressed sale, urgent sale); properly advertised, properly marketed

b) If replacement transaction was on cash terms, but K trx was supposed to be on financing terms, ≠ equivalent substitute trx

v. Lost Profits
1. Hard to recover for new businesses

a) Restaurants & entertainment ventures esp. hard to recover for – hard to know if will be profitable, too speculative
2. If can’t prove you would make a profit, can get (some) reliance costs

a) Reduce proportionately by % lost expected to make on full K
vi. Employment Context
1. generally can sue for 100% fo K price, b/c ee doesn’t have costs

2. (avoiding act of working doesn’t have monetary significance)

vii. UCC

1. only get damages if it’s a total breach

a) if some perf., then get value promised less value delivered

2. Buyer’s Remedies – can chose market or cover
a) Cover – UCC 2.712 (substitutionary damages)

i) (1) good faith

ii) (2) Time: no unreas. delay

iii) (3) reas. substitute

iv) (1) + (2) + (3) = direct damages

1) Less K price

2) Plus incidentals

3) Plus consequentials
v) Comments:

1) can’t “cover” w/ your own inventory

2) if you cover & its < market price, can only recover cover price)

3) if you cover & its > market price, can only recover if it meets (1)(2)(3)

4) what = unreas. delay?
a. Depends on why waited

b. Are goods likely to fluctuate in value

c. Look at behavior of victim in sympathetic breach

d. Fall back to market price if cover is unreas.
e. If no substitute available, & seller sold it to someone else instead for $1k more, can get $1k

f. Compel specific perf if goods are unique (market scarcity, not necessarily one of a kind; or other good reasons )

b) Market – UCC 2.713

i) Market price based on:

1) Time (price at time learned of breach)

2) Place (tender – hypo market where buyer is most likely to go to buy the goods)

ii) Less K price

iii) Plus incidentals

iv) Plus consequentials

v) (don’t have to actually buy replacement)

3. Seller’s Remedies
a) Resale – UCC 2.706

i) K Price

ii) Less Resale price

1) Good faith

2) Commercial reasonableness

iii) Plus incidentals

iv) Less expenses save

v) (not – no provision for consequential, though buyer gets them under 2-712 & 2.713)

1) Some courts will allow where they are shown to exist

b) Market – UCC 2.708 (p. 669)

i) K price

ii) Less market price

1) Time (tender)

2) Place (tender)

iii) Plus incidentals

iv) Less expenses saved

v) Lost (Volume) Profits – UCC 708(2)

vi) Where market price ≠ adequate remedy to seller, can claim lost gross profit
vii) Typically used for sellers w/ large stocks of standard items, where seller capacity can meet all demand, so 1 breach = lost sale & new sale ≠ substitute trx, b/c could have been able to make 2nd sale anyway

viii) Can recover:

1) Profit = K price less direct costs (COGS)

2) Plus incidentals

3) Plus costs reasonably incurred

4) Less credit for payments/proceeds of resale

ix) (once seller hits capacity, ability to recover lost profits ends)
c. Reliance

i. Goal: return Π to position would have been in had no K been entered into

ii. Basis for awarding reliance damages is waste
iii. Reimbursement for losses suffered in reliance on K (Same as recovery under PE – but suing under the K b/c there is a K)
iv. Have to show that other opportunities were passed up
1. to get reliance damages for your own time, have to show turned down other opportunities
v. Use when can’t establish expectation damages (e.g., if are not reasonably certain)

1. (are a smaller subset of expectation damages)

vi. Have to show:

1. foreseeable

2. incurred after K was formed but before breach

3. reas. reliance – justify having made the expenditures (part of mitigation principle)

4. unreimbursed (i.e., less salvage, or can otherwise recoup loss)

5. certainty (proving loss on preponderance of the ev)

vii. Can be direct or indirect

1. Direct: incurred in set up perf. of K

2. Incidental: costs incurred outside of K in expectation that they would get benefit under K (resemble consequential damages)

a) E.g., expenses incurred for related bloopers show

viii. Restitution

ix. Goal: Restore value of benefit conferred on ∆

x. If make a deposit, or otherwise performed, can get the value of that back from the breaching pty
xi. pty who breaches K cannot claim K rights when other pty seeks restitution
1. (e.g., if K says payment is non-refundable to Π , & Π wants it back, ∆ can’t rely on “non-refundable” wording b/c they are the breachers)

xii. Under restitution, don’t have to worry about expectation
d. Mitigation

i. If the breach saved the non-breaching pty some $, deduct that from the damages
ii. Victim must take reas. efforts to keep damages as low as possible
1. if you could have avoided the loss, can’t foist it on someone else

iii. link to foreseeability – don’t foresee that if you breach, the other pty will go out & aggravate damages

iv. Employment context

1. don’t have to accept different or inferior work to mitigate damages

a) but, if you do, it will offset damages

b) (assuming work couldn’t be done at the same time)

2. employment has special attributes – career advancement, pride, etc. hard to quantify

3. allowed reas. discretion in declining to pursue unsuitable alternatives

v. Use objective/reas. standard
vi. UCC – inherent in code (generally the same as CL)

vii. Substitute trx mitigation – cant seek out someone superior if reasonably to get someone/sth equivalent
e. Agreed Damages
i. Agree in advance what damages will be suffered
ii. Cannot be a penalty
iii. CL (R2d)
1. reas. forecast
a) anticipated loss OR
b) actual loss
2. difficult to prove loss
iv. UCC §2.718 – same as R2d (§356), but adds “or inconvenience or nonfeasibility”
v. Calculating reas. forecast of loss:
1. Anticipated loss = @ time of K formation
2. Actual loss = @ time of breach
3. (something unreas. at one point may be reas. at the other)
vi. The harder it is to prove damages, more leeway on reas. estimate (+ vice versa)
vii. Not an UC/duress issue
viii. More likely to be upheld if less than actual loss b/c agreed to it & it was reas. pre-estimate of anticipated
1. (can work against a pty who thought they were protecting own interest)
ix. If actual = less, likely to get smaller amount
x. Look at 2 guidelines:
1. @ time of K
a) Damages must be genuine attempt to reas. estimate loss at time of K.
b) The more difficult the prospect of proving loss appeared at that time, the more leeway in accuracy of figure (vice versa)
c) (court gives substantial deference to the expressed will of the parties)
2. @ time of breach
a) What were the actual losses?
f. Specific Performance
i. Limited & secondary remedy, only when damages are inappropriate/inadequate (same in CL + UCC)
ii. K has to be specific enough for form basis of a clear order

iii. To get specific perf.:

1. no adequate remedy at law (i.e. damages)

2. balance of equities

3. public interest (in ordering vs. not ordering perf.)

a) Concerns of involuntary servitude

b) Can’t order spec perf for personal services (but can order prohibitory inj. – removing motive for breach)

4. difficulty of supervision

a) Practicality of enforcement (problems of supervision)

b) Easier to prohibit than compel activity

5. * clean hands
g. Punitive Damages

i. Not avail in tort, but can sue under tort

1. (though would want to sue in K b/c longer SOL)
� R2d § 162 (p. 325)


� R2d § 161 (p. 326)


� E&E, p. 368


� p. 344


� R2d § 176 (p. 346)


� UCC § 2-209. Modification, Rescission and Waiver. (p. 367)


� Brower v. Gateway (p. 396) (mandatory expensive arbitration)


� Diversified Group v. Sahn (p. 405) (scalped Knicks tix)


� Stevens v. Rooks Pitt (p. 410) (former atty non-compete clause)


� R2d § 261 (p. 529) and UCC 2-615 (p. 540)
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