
1) Improper Bargaining – Fraud, Duress, and Undue Influence
a) Policing doctrines -- the exception to the general rule that it is the objective manifestation of assent, not subjective intent, that counts – the safety valves for the objective test
b) Adequacy of consideration normally will not be inquired into – unless it was inadequate due to unfair dealing

i) Focus on the bargaining -- something else was influencing the decision – party’s will undermined by the oppressive or dishonest conduct of the other

ii) Doesn’t matter if terms of K were fair if the K wasn’t fairly entered into; unfair terms are only one piece of evidence of improper bargaining

c) Protects public policies:

i) Assent policy and freedom of K – assent must be meaningful, not false
ii) Protecting reliance and ensuring security of transactions

d) Nevertheless, does not “level the playing field” by forbidding the resourceful use of superior information, clever sales techniques, and the exploitation of advantage.

e) Contracts + Torts

i) Can be liable under both causes of action

(1) Party can sue affirmatively to end K

(2) Can use improper bargaining as a defense when sued 

ii) Torts – when deliberate misrepresentation leads to injury

iii) Remedies under contracts cause of action – recission – avoidance of contract
(1) A fraudulent contract is voidable
(2) Compare voidable with void.  Void means – legal nullity.  Never was a contract to begin with.  Voidable means that a valid contract was cancelled.

(3) Contract can be ended by aggrieved party if the party chooses; restitution as a matter of course

iv) Instead of making K voidable, court can excise or modify the offending term

v) Remedy under torts cause of action – damages 
(1) Alternative remedy

(2) Designed to put person in position as if the tort had never been committed

(3) Restoration damages – difference in value between “would have gotten” under K and “what you have due to fraudulent K”

(a) bought house for $200K 

(b) Worth $130K with termites

(c) Damages $70K

(4) Punitive damages – some courts still hold that if suing under contracts, cannot get punitive damages; others hold this is an artificial distinction
f) Elements of Fraud

i) case example:  Sarvis v. VT State College – employment and incarceration
ii) laid out by the Restatement
(1) § 164 – General Rule

(a) If manifestation of assent is induced by a fraudulent or material misrepresentation on which recipient is justified in relying, the K is voidable

iii) Fraud in the inducement – misrepresentation concerning a fact of a contract which gives a party incentive to enter it; renders K voidable
iv) Fraud in the factum – misrepresentation of the nature of a document to be signed; renders K void
v) No need to prove loss or damages – because the sheer imposition of a contract on false terms is a loss

vi) Facts v. Opinions

(1) Fraud only relates to objectively ascertainable facts

(2) Gray area at borderline of fact and opinion

(a) Must carefully examine who is giving the opinion.  Could they be seen as factual authorities?  Is there a professional/ethics requirement that some parties tell the truth?

(b) Also borders negligent misrepresentations, recklessness – no care for factual basis to opinions
(c) What if the opinion is the reason the complaining party entered the K?

(3) Case example:  Cummings v. HPG International, PVC roof case

vii) fraudulent promises and predictions 
(1) as a general matter, they are not the same thing as fraudulent representations – because they don’t misrepresent fact, they are usually not actionable

(2) only fraudulent if the party had no intent to fulfill contract or no confidence in accuracy of prediction 
viii) Plaintiff has the burden of proving all elements of fraud
ix) Four elements of fraud
(1) False assertion

(a) Affirmative statements

(i) Most common, active false assertion, written or oral

(ii) § 162
(b) Concealments

(i) Active false assertion, made by conduct – deliberate action to prevent disclosure of information
(ii) § 160

(c) Silence
(i) Passive false assertion
(ii) Balance between making the bargain and having it be on fair terms
(iii) Restatement § 161 – nondisclosure = assertion when:
1. a prior assertion would be revealed to be incorrect

2. a disclosure would correct a mistaken interpretation of other party; duty of good faith and fair dealing to disclose
a. most common – must carefully examine idea of “duty”
3. a disclosure would correct a mistake of writing

4. when there is a relationship of trust and confidence between parties
(iv) Non-disclosure presents the most difficult case for deciding whether or not there has been fraud, because a free market operates on the assumption that a party is entitled to use the advantage of superior information
1. Under what circumstances is it ok to remain silent in an adversarial negotiation setting?
a. proprietary information – if you own the information – no duty to disclose, because you put the cost and effort into the research
b. how available is the information to a conscientious person?  ie, is it public record, or a condition in plain view?
(v) case example:  Stambovsky v. Ackley, haunted house case

(d) puffery is not fraud – statements about the nature of products for sale – “this cleaner is the BEST ever!  BETTER than any other!”

(e) doctrine of caveat emptor (buyer beware) not really good law
(2) Knowledge – scienta = knowledge + intent

(a) Misrepresentation – “an assertion not in accord with the facts” – Restatement § 159
(b) Innocent misrepresentation 
(i) genuine erroneous belief, incorrect but blameless
(ii) victim has the greatest duty to check the representation
(c) Negligent misrepresentation 
(i) genuine erroneous belief, but a careless failure to ascertain truth

(ii) “as is” disclaimers do not cover negligent misrepresentations; because it was the misrepresentation that induced the bargain

(d) fraudulent misrepresentation – Restatement § 162

(i) Maker knows it is not in accord with facts, or does not have confidence in its truth (recklessness)

(ii)   Knows that there is no basis for statement or assertion (deliberate lie, hiding truth, or keeping silent)

(iii) Victim has the least duty to check or question the representation

(iv) Is also tortious and could have criminal sanctions

(3) Intent to mislead
(4) Reliance

(a) Look subjectively at reliance – was it justifiable?  (not whether or not it was reasonable)  Base this on the personal attributes (intelligence, experience, etc) of plaintiff.
(i) Misrepresentation must have played a significant role in the victim’s decision to enter the K on those particular terms

(ii) fairness for P – focus on victim’s perception of importance of the term – a more lenient standard than the objective standard

(b) Reliance very important when alleged fraud is by silence – consider the borderline between reasonable reliance and a failure to look out for own interests
1. Duped person’s failure to look after own interest is weighed against the nature of the outright lie. 

2. What was the duty of inquiry of the complaining party?

(c) Must balance the culpability of either party in determining whether to give relief

(5) Sometimes, materiality/significance is the 5th element
(a) not required by Restatement for fraud, but is for other forms of misrepresentation (§ 164)

(b) some courts require it

(c) common sense – if fact induced a bargain, it is material

(d) also reflects the subjective P – and what the P considered important to the K

g) Duress

i) Restatement § 175 – 2 elements only
(1) Improper threat

(2) Inducement because there is no reasonable alternative
(a) Is both a subjective and an objective test
(b) what was the individual victim thinking at that point in time?
(i) Reasonableness standard is less strict in cases of duress – “person of ordinary firmness” is no longer the standard

1. Give victims the benefit of the doubt of acting reasonably – cowardice acceptable
(c) Was there a reasonable alternative?

(i)  hotly contested element
(ii) Case example:  Austin Instruments, gov’t contract case

ii) Every contract must have alternatives – must not enter a contract because it is the lesser of two evils

iii) Whether harm is meant or not by the threat is of no importance to many courts
iv) Historically, there was no economic duress – only the threat of physical violence – automatically voids K
v) Not every instance of pressure = duress.  

(1) Can arise from normal course of marketplace dealing
(2) Case example:  Quigley v. KPMG, employment contract – employment is at-will and threat of not giving someone a job is not improper
(3) Bargaining parties can usually make whatever conditions they want – “hard bargaining” – but there is a fine line between this and coercion.
vi) Can only get relief from the party responsible for the threat – so must distinguish between party pressure and outside pressure of which the party was unaware
vii) Unconscionability – fallback doctrine for truly unfair bargaining

viii) Difference between fraud and duress: can realize you are under duress, and still have a case; but cannot realize you are being defrauded and have a later case

ix) Restatement § 176 – when is a threat improper?

(1) Threat – indication of intent to do or refrain from doing something so as to inflict some harm, loss, injury, or other undesirable consequence that would have an adverse effect on the victim’s person or personal and economic interests – may be express or implied.
(2) “improper” when what is threatened is:
(a) A crime or tort

(b) Criminal prosecution (even if prosecution would be justified; is illegal leverage)
(i) Does not apply to plea bargains

(ii) Many such illegal deals are made anyway, and guilty parties will pay anything to keep out of jail

(c) The use of the civil process in bad faith (for harassment)

(d) A breach of a contractual duty of good faith and fair dealing

(3) If the exchange is not on fair terms, and:

(a) There is harm to the recipient and no significant gain to the maker

(b) Effectiveness of the threat is increased by prior unfair dealing

(c) It is a use of power for illegitimate ends

x) Case example:  Germantown Manufacturing, wife of embezzler

(1) Examines both fraud and duress as defenses to contract

(2) Important to remember that some elements of both defenses might be directly contradictory to each other – so it is tricky to plead in the alternative

(3) It is fraud to sign a document, even under duress, with the intention of breaching it – cannot usually do this to get out of a tight place

(a) Austin Instrument, gov’t contract case – plaintiff got lucky

xi) Duress and dealing with contract modifications
(1) Under common law:  as part of consideration doctrine, when one party takes on a new benefit, it must also suffer a new detriment

(a) Pre-existing duty rule – party does not suffer a legal detriment by promising to do that which he is already legally obligated to do

(2) Tricky:  some honest, bargained-for modifications might be held unenforceable on a technicality – no consideration – and vice-versa: unfair Ks upheld for token consideration
(3) Examples of contract modifications
(a) A buys car X from B for 25,000.  Later modifies K so that A buys Y from B for 28,000.  Modification with new consideration – car Y.

(b) A is hired for $10/hr by B.  Shows up to work, insists on being paid $15/hr.  B forced to accept or lose business.  Modification under duress.  (Alaska fishermen case.)

(4) UCC 2-209

(a) Abolishes consideration doctrine for modification of contracts for the sale of goods

(b) A huge change to common law

(c) Good faith requirement – in comments to 2-209

(i) Duress = bad faith, but not all bad faith = duress.

(ii) “Good faith” is a broad term that can encompass more than duress, fraud, and unconscionability.  “Bad faith” is something that falls below some sort of ethical standard.
1. using Ps need for K as leverage for D to change K

(d) Requires evaluation of the state of mind of the modification requester, in light of the overall commercial circumstances and the business justification for it.

(i) 2 cases where modification will be enforced over protest:

1. promissory estoppel and detrimental reliance on K

2. where changes in circumstances make performance of one party too burdensome without a modification – supervening difficulties
(e) Objective and subjective standards of good faith
(i) Objective – applies specifically to the commercial setting – “observance of reasonable commercial standards of fair dealing in the trade.”

(ii) Subjective – general standards of honesty in fact – applies to everyone

(f) Statute of Frauds will still apply when the modification is for more than $500 of goods (unless orally waived)
h) Undue Influence
i) Policing doctrine of lesser importance than fraud, duress, etc, because it requires a much more specific application to facts.

ii) Abuse of trust at issue rather than unlawful threat

(1) Not more broadly applied because other grounds are covered by duress and unconscionability

iii) Elements
(1) Unfair persuasion

(2) Domination of persuader over persuadee, where persuadee is in a relationship of extraordinary trust with persuader

(a) Duress not present, but dominator abuses relationship to lead a submissive party into a disadvantageous transaction

(b) Submissive because of illness, weakness of mind, lack of friends and advisors

iv) Elastic concept

(1) Where relationship of dependency is strong and K patently disadvantageous, unfair bargaining may be inferred from these facts alone

(2) If degree of dependency is not as intense or K terms not as patently unfair, evidence of improper bargaining or oppressive circumstances may be needed before P can recover

v) Case examples:

(1) Nuryev v. Nourleva-Francois – ballet dance foundation case

(a) Attorney-client relationship can lead to opportunity to exert undue influence

(2) Tinney v. Tinney – elderly woman seduced

(a) Third parties indirectly influenced by domination of handyman over matriarch

i) Unconscionability
i) Unlike other improper bargaining doctrines, this one comes from equity
(1) designed to do justice in circumstances where law courts had no power 
(2) so judge always decides these cases
ii) Formerly known as constructive fraud 

(1) More general doctrine of unfair bargaining for cases that don’t seem to fit into any other more specific category for purposes of relief

(2) Ks not induced by threat, but are still the result of unfair pressure or abuse of power when there is no preexisting relationship of trust

iii) Only available in Ks for the sale of goods!

iv) Most commonly associated with consumer transactions and standardized Ks which are non-negotiable, and even then, the doctrine is rarely imposed.
v) Described by UCC 2-302 and Rest. § 208 – made the doctrine completely part of the common law
vi) For relief to be granted, a K must exhibit:
(1) Procedural unconscionability 
(a) the bargaining is unfair – deceptive, compulsory, taking advantage of infirmity or ignorance 
(2) Substantive unconscionability 
(a) Results from procedural unconscionability

(b) the terms of the agreement are unfair or oppressive
(3) Usually need both, but a very strong showing of one will negate the need to have the other

vii) Factors of elements

(1) Oppression and lack of meaningful choice
(2) Unfair surprise – what is a party’s reasonable expectation of the terms of the agreement?  What is hidden in boilerplate or otherwise?  Must look at individual circumstances of plaintiff.
(3) while mere disparity of bargaining power is not enough to constitute unconscionability, gross inequality of bargaining power may satisfy the requirement if combined with substantively unfair terms

(4) also not usually enough to show that one party entered a very disadvantageous contract
(5) in the light of the general commercial background and the commercial needs of the particular trade or case, are the clauses so one-sided as to be unconscionable under the circumstances existing at the time of the K?

viii) Case examples of unconscionability

(1) Germantown Manufacturing – embezzlement

ix) adhesion

(1) use of power by a large company or individual to force a contract with a consumer
(2) subtle abuse of power – one party uses overwhelming dominance to deprive the other of any meaningful choice – “take it or leave it” and leaving it is really not an option; ie, utilities, or insurance.
(3) How is it distinct from unconscionability?  

(a) All adhesive contracts are unconscionable, but not all unconscionable contracts are adhesive.

(b) Difference in the procedural element – adhesion implies a huge power difference between parties

x) Implication of big businesses pulling wool over eyes of unwary consumers – but it is important to remember that not all consumer claims of this nature will be successful – a disparity of bargaining power doesn’t always mean unconscionability

(1) Market pressures usually restrain party power

(2) Case example:  NEC Technologies v. Nelson – tv causes fire.

(3) UCC 2-719

(a) Contract clauses may limit consequential damages and not be unconscionable
(b) But liability for personal injury in a consumer setting -- defendant must prove it is conscionable – (in commercial goods, plaintiff must still prove unconscionable)

xi) Unconscionability can arise in a business setting, not just in the consumer setting, but it will be much harder for plaintiff to convince a judge of its lack of sophistication
(1) Case example:  SW Pet Products v. Koch 

(2) Look carefully at what is acceptable bargaining and terms of agreement within the trade

(3) Unconscionability v. hard bargaining?

xii) Relief

(1) Commonly, policing doctrines result in avoidance of contract, recission, and restitution, and it is less common to get compensatory damages, or severance of fraudulently induced clauses

(2) For unconscionability, there is a wider range of alternatives – UCC 2-302 lists them
(a) Avoidance (less commonly used – court prefers less drastic remedies)
(b) Severance of unacceptable clause
(c) Adjustment of the clause to make it acceptable
(3) Court more inclined to find unconscionability if it can solve the problem with simply remaking the contract

(4) Must just be careful to preserve the nature of the contract

(5) Case example:  Brower v. Gateway (arbitration clause)

(a) Remaking unfair clause to be more fair

(6) Case example:  Sosa v. Paulos (arbitration clause with doctor)

(a) Sever whole arbitration clause, not just arbitration fee agreement portion

(b) Refuse to give any benefit of arbitration to doctor

2) Policing Contracts on Grounds Other than Improper Bargaining

a) Sometimes, plaintiff might be the victim of an unfairly imposed illegal contract (ie, blackmail)

b) But usually, the foundation of claim is not that the plaintiff has been the victim of unfair dealing, but that the contract shouldn’t be enforced because it is either:

i) Illegal

ii) Or against public policy

c) Element of dishonesty – someone who knew they were getting into an improper bargain is now trying to weasel out of it; court goes beyond fairness to parties to ensure protection of the public interest
d) Complex set of considerations to deal with this situation

i) If the harm to the public interest outweighs the benefit of enforcement to the public and the parties, enforcement must be refused.

e) How is public policy determined?

i) Legislation or common law precedent

ii) Policy goals of laws as expressed in legislative history

iii) To avoid judicial policymaking, most courts are cautious about identifying public policy that does not have a firm base in statute or precedent.

f)  “in pari delicto” rule for illegal contracts:

i) where parties are in equal guilt, the defendant is in a better position because the court will generally not assist the plaintiff in enforcing a contract
ii) If the defendant is more in the wrong, the usual remedy is nonenforcement of the K, with any applicable restitution

iii) In deciding relative guilt, look at role played by each party and also the goals the broken law intended to achieve.  Would a remedy advance or undermine the purpose of the law?
iv) Courts have more flexibility in determining a remedy when contracts are not illegal, but simply against public policy – can choose enforcement on adjusted terms

g) Case Example:  The Diversity Group v. Sahn (ticket scalping)

i) Plaintiff seeks recission of contract and restitution of the money paid to Sahn

ii) would be paid without question, if this was a normal contract

iii) However, knowingly entered an illegal contract

iv) Saved by statute which allows anyone overcharged for a ticket to recover

v) Anti-scalping legislation overrides in pari delicta – with the purpose of protecting the public interest in fairly priced tickets

h) Case Example:  Danzig v. Danzig (attorney and runner)

i) Plaintiff could recover fees owed him by attorney if he could show that he was not equally knowledgeable as to the law and professional rules that prohibit such a transaction

ii) Weigh this as well:  if plaintiff cannot recover, attorney is enriched for bad behavior.  If plaintiff does recover, is rewarded for bad behavior…

i) Contracts in violation of pubic policy

i) Case example:  Stevens v. Rooks, Pitts, and Poust

(1) “disincentive” clause – monetary penalty for choosing to practice law within first year of leaving partnership

(2) Public policy – free, unfettered access to lawyer’s help

(3) In pari delicta rule plays a different role – plaintiff guilty, but public would suffer if he didn’t recover – so adjusted enforcement of employment K
(4) Usually:  Rule of Reason in case of noncompetition clauses
(a) Not indiscriminately declared invalid – although public policy believes in free markets and competition
(b) Look at area, time, scope of activity prohibited, relationship of employee to employer
(c) Weigh both individual and societal interests, as well as value of protecting freedom of contract
(d) Protection sought for training, customer lists, goodwill, trade secrets

ii) Case example:  Harmon v. Mt. Hood Meadows

(1) Ski resort disclaimer on negligence claims -- is this release unenforceable as against public policy?

(2) 9th circuit had held that it only illegal to disclaim for gross negligence, recklessness, etc.
(3) Plaintiff fails to show how disclaimer was against public policy as it applied specifically to her, so rule stands that general negligence was ok
(4) Bargained for exchange – cheaper tickets, in return for cost of insurance for general negligence – economic decision
j) Incapacity
i) Policing contracts based on the legal status of the parties: their minority and mental incapacity

ii) Themes: examine contract not because of evidence of unfair bargaining (although it could come into play), but rather because of inability of one party to legally enter a contract

iii) Protect these parties from exploitation

iv) Minority

(1) Legislatively determined; age of minor is the only fact needed to be taken into consideration

(a) no need to examine subjective characteristics of individual or the nature or circumstances of the transaction
(b) Exception – “emancipated” minors – military, marriage, insurance

(i) No longer a dependent of the parent

(2) Major parties beware!
(a) Courts seek to deter majors from entering contracts with minors – court will not intervene to benefit the major
(i) Sensible and informed people will decline to contract with a minor

(b) Protection of minors from grasping adults and unfair dealing

(c) a party dealing with a person of youthful appearance has a duty to inquire

(i) If minor falsifies age, tort recovery, criminal liability, and fraud are all possible means of recovery

(ii) Also, estop minor from avoiding K

(d) Converse side to minority doctrines – unfair to truly independent minors, because few will enter into contracts with them

(3) Minor is given the power to avoid or enforce the contract

(a) Freedom of contract still encouraged

(b) Minor has opportunity to disaffirm K at any time while still a minor, and for a  “reasonable” time after reaching majority 

(c) Conversely, can expressly affirm K after reaching majority; or, if no avoidance, minor will be bound to it under doctrine of moral obligation – has “ratified” contract by his silence
(4) Remedies

(a) Court will allow complete recovery of all consideration paid by minor

(i) Case example:  Webster Street Partnership

(b) Special rule for current enrichment of the minor
(i) Restitution to major will only be the value of whatever tangible property remains in the minor’s hands – no calculation of intangibles such as services, or of what has been used or lost.
(ii) Case example:  Halbman v. Lemke

(iii)  Rule not followed 100% -- too generous to the minor – determine on a case to case basis
(c) Exception:  there are some situations in which minors can incur legal liability for a contract – as in the case of necessaries, or for emancipated minors

(i) a necessary is whatever is required to maintain lifestyle of the minor; it is not simply a “necessity.”

(ii) to be emancipated, support from parents must be foreclosed – some courts hold that living away from home is sufficient foreclosure

(iii) Minor must repay reasonable market value if the item/service is a necessary – even if the contract price was higher
1. this recovery is limited to market value because it is viewed on the theory of unjust enrichment of the minor rather than contractual obligation

2. emancipated minors have greater liability than other minors

v) Mental incapacity 

(1) Subjective look into the mind – exception to the general rule that court examines a party’s objective manifestation of assent.
(2) Person seeking to avoid contract must prove mental incapacity, and their interest must outweigh society’s interest in allowing freedom of contract
(a) Work from basic assumption that all adults are capable of forming a K – even if they are stupid, misguided, or weird.
(b) use expert witnesses and anecdotal evidence to make a case or defense
(c) important whether other party knew or had reason to know of the incapacity

(d) Beware of whose interests would ultimately be served by avoidance of K – would it be the grubby heirs?  Risk of paternalism and intrusion.
(3) Incapacity is determined at the time of contracting

(4) If plaintiff cannot overcome burden of proof, try another policing doctrine – especially undue influence, unconscionability.

(5) There are now two types of incapacity, according to the Restatement.  They reflect a growing understanding of psychological illness:
(a) Cognitive

(i) Unable to understand in a reasonable manner the nature and consequences of the transaction

(ii) Total mental disability ( no contractual intent can be formed
(iii)  This was the only type of mental disability recognized in the past

(iv) Equities favor avoidance – other party could not have reasonably relied on assent
(b) Motivational

(i) Unable to act in a reasonable manner and other party has reason to know it

(ii) Reflects a new understanding of psychology – that an ill person can know what’s going on, but be unable to think through the transaction

(iii)  Is ONLY grounds for avoidance if the other party had reason to know of the illness 
1. respect one party’s objective assessment of the other’s ability to enter K.
2. if party doesn’t know of illness, K was on fair terms.  Reasonable reliance on assent.  Also consider part performance and other equities (would anyone be seriously harmed by avoidance?)
3. this is a balancing test of multiple interests.

(iv) As degree of illness decreases, reliance interest of other party increases (because illness becomes less easy to recognize)

(v) Includes intoxication as a result of alcoholism and drug abuse

(vi) Open-ended test that could greatly expand the availability of mental incapacity to escape a K

(6) Lucid states

(a) Confusing – some courts won’t hold parties to period of lucidity when they are ongoing diseases, but not all
(7) Remedy for mental incapacity

(a) usually recission on both sides – pay back benefits received while transaction was in effect

(b) sometimes, health will return and K will be affirmed, or K will be affirmed by appointed guardians

(8) Case example:  Jarnum v. Silvano

3) Interpretation and Construction of Contracts
a) Contract assumed to exist, but its terms are in dispute – to be decided by a judge or jury
b) Interpretation 

i) finding meaning for contracts in language and context
ii) trying to establish what the parties intended
iii) question of fact.
c) Construction 
i) developing terms not based on any evidence of what parties intended, but on a legal basis
ii) what the parties would have intended, had they discussed it 
iii) gapfillers – from UCC or common law
iv) appropriate only where evidence supports idea that K was intended, but some issues just weren’t focused on

v) if public policy and fair dealing is at stake, court may override evidence of what was agreed on and incorporate a new term into the K – these are mandatory terms that cannot be varied by K
d) Plaintiff bears burden of proof on what terms mean

e) If the court can’t come up with a resolution, they may conclude that no contract was entered after all

i) Agreement to agree

ii) Based on court’s reluctance to make contract terms for parties

f) Levels of analysis for interpretation 
i) a certain pecking order to consider, for when different types of evidence conflict
ii) Contract language

(1) Narrow context – meaning of certain term
(a) Dictionary definitions

(b) Plain meaning – common usage
(c) Decided by a judge

(2) Broader – agreement as a whole – the 4-corners 
(3) The parol evidence rule limits the use of contextual evidence to supplement/vary a written K

iii) Broader context 
(1) Mostly objective evidence; subjective evidence is only marginally relevant
(2) extrinsic evidence at odds with the plain meaning of the language is not likely to be very persuasive if it cannot be reconciled with the words, or the discrepancy credibly explained

(3) Negotiations 
(a)  parol evidence rule (sometimes cannot look at evidence in negotiations)

(4) Course of performance – the time of the K making, to the time of dispute

(a) The actual performance tendered and accepted with knowledge and without objection is a strong indicator of what must have been intended
(b) Warning: course of performance may reflect a subsequent change of mind or a disinclination to enforce a K; a waiver or a modification falls under different rules
(5) Course of dealing – what may have been done in prior similar Ks – history of relationship
(6) Trade customs and usage 
(a) “usage of trade” encompasses any applicable commercial custom, whether it derives from a specific trade or from a broader market in which the parties are involved.
(b) the usage must in fact exist
(i) Established by experts.

(ii) Long use, well-established, usually reasonable
(iii) “Currently observed by the great majority of dealers” (UCC)

(c) both the parties must be sufficiently connected to the trade to make usage likely

(i) If there is such a usage, parties must have meant to use it

(ii) If both parties are members, they are bound by the usage

1. If one party is a new member, knowledge of usage is inferred.

(iii) If one party is not a member:

1. usage will not apply unless the non-member knew or had reason to know of it and the parties expected to apply it to the transaction

(d) the usage must not be incompatible with the express terms of the agreement

(e) UCC – is trade usage relevant to the transaction?  

(i) If yes, will apply and bind non-merchants as well.

(ii) look at regularity of usage and justified expectation  
(7) General extrinsic evidence that is relevant

g) Case examples:  Guilford case (wire); Frigaliament (chickens)

h) Gapfillers

i) General obligation to use “best efforts” to affect the contract’s purpose

(1) when a K doesn’t specify level of performance

ii) common law: unless otherwise specified:

(1) employment contracts terminable at will

(2) transfer/assignment of K rights to another

(3) longer performances take place first; otherwise, performance should be concurrent
iii) UCC provisions will supply more specific rights and duties:

(1) Warranty – if a merchant is selling

(2) Delivery method – buyer picks up

(3) Delivery date – “reasonable time”

(4) Payment terms – cash on delivery; no credit
(5) Price – reasonable price – quantum meruit 
(a) Market value

(b) Prior dealings charging a certain amount

(c) Customary price of merchant
(d) Can be difficult to determine which to use
(i) must consider unjust enrichment of both merchant and plaintiff

(ii) merchant – charging too much?

(iii)  customer – allowed himself to be duped?
iv) Implied-in-law terms
(1) What does good faith mean?  Whatever is not bad faith…
(2) Good faith is an implied-in-law term – the law makes it part of contracts, regardless of whether or not parties put it there – as a matter of public policy

(a) found in UCC, Restatement and common law

(b) they cannot be excluded by agreement

(3) not properly called a gapfiller because its purpose isn’t to supply intent but to regulate K

(a) limit contractual autonomy in the interest of public policy

(4) other terms are more strongly implied than gap fillers, but not important enough to preclude exclusion.  However, they may be excluded only by express language in a K.

(a) ie, warranties

(5) Requirements contracts
(a) Seller bound to deliver all requirements and buyer has discretion on how much is bought

(b) Problem – one party bound, the other not 

(c) Illusory promise, if not implying the obligation of good faith

(6) Case example – Sealyville Water

(a) UCC 2-306 and requirements Ks:
(i) Demand rising – cannot ask for an amount disproportionate to the standard or historical amount

(ii) Demand dropping – policed on basis of “good faith”

1. Honesty, observance of reasonably fair commercial standards?

2. Some courts hold that fair business maneuvers can be considered good faith; a legitimate business interest for eliminating requirements

a. simple purchases elsewhere, or ulterior motives, are bad faith
b. Saving money not an excuse, unless going bankrupt

3. Other courts – more than a legitimate business interest is required; cannot undermine basis spirit and purpose of the contract

(7) Case example -- Saucy Sisters 
(a) When examining a contract for good faith obligation:

(i) Is there a term in K about good faith?

(ii) Is so, what is its impact and meaning?

(b) Court can disagree over impact and meaning of express term of good faith.
(i) Majority – if language is clear, good faith provision does not apply to clause, unless it allows for spiteful and malicious behavior
1. Terminating an agreement to get a better deal elsewhere – not malicious enough

(ii) Dissent – good faith applies to written notice term, and so termination of K can only be done in good faith
1. For-cause only, unless otherwise specified

2. Nonexpress clause + good faith =  the reasonable expectations of the parties
a. what are those reasonable expectations?

4) The Parol Evidence Rule

a) “parol” = oral 

b) Rule applies to written/recorded Ks where one party offers evidence to prove a term that is not contained in the writing or to explain or expand on a term in the writing

i) prior or contemporaneous oral evidence

ii) Prior written evidence

c) The rule does not apply to contemporaneous written agreements, which may be addenda to the K and are thus freely admissible.  It also does not apply to evidence of agreements made after contracting because modifications are not subject to the parol evidence rule.
d) Rule – aimed at excluding evidence, imposing restrictions on the extent to which the context of a writing may be used to establish what the parties agreed

i) Final Ks are meant to supersede all other agreements and introducing such evidence, if not an outright lie, is misleading and irrelevant and judge should not allow it to be put before a jury
(1) Rule of substantive law, not of evidence/procedure

(2) Also encourages efficient use of court time, and more efficient transacting

ii) many times, this evidence is crucial to a case and it falls apart without it
(1) as a matter of public policy, may not invoke this rule to exclude evidence of fraudulent misrepresentation

iii) Factfinder must not be misled

(1) worthless, confusing evidence

(2) reduce fraud and perjury 

(3) gatekeeper function – making a credibility judgment

e) Party tries to introduce parol evidence during trial or on motion

f) What is the difference between introducing parol evidence and interpreting the contract?
i) Parol evidence – not an implication of a term, but an arguably actual term – other supposed agreements in addition to the K
ii) With interpretation – no evidence is considered besides the K – it is a matter of what parties intended, or what they would have intended regarding the K
g) Problem with the rule: how to exclude dishonest or unreliable evidence while still allowing honest parties to prove what was actually agreed?
i) A perfect balance probably cannot be achieved

h) How to decide whether or not to admit the evidence?

i) Is the K full and complete already – fully integrated?
(1) Writing integrates all the terms of the contract

(2) If writing is objectively (not subjectively) definitive, all other evidence is irrelevant

(3) Parol evidence not relevant and not allowed

(a) because they are part of negotiations only – actual K superseded them

ii) Partially integrated or un-integrated?

(1) Not a complete, final, and full expression of all terms of the K
(2) Must consider if terms at issue are integrated
(3) Parol evidence allowed if non-integrated
(a) supplements or explains, but does not contradict

iii) unclear term in an otherwise integrated argreement
(1) term is in debate in court – ie, chicken case
(2) parol evidence allowed

(a) to explain, but not to contradict

i) how to tell if an agreement is integrated or not?

i) Classicist approach

(1) Judge decides on basis of looking at 4-corners of K.

(2) Does it appear to be a complete embodiment of the K?  If so, no parol evidence required.

(a) Look for a merger clause especially – merges all terms of K into one writing

ii) Traynor’s approach

(1) Modern trend holds that classicist test is impossible to get right – there may be ambiguities or contradictions that are not immediately obvious.

(2) Context of agreement gives meaning to document; must look at evidence, to see if it will be useful, to see if it is reconcilable with the K.

(a) Do the circumstances explain the omission?

(b) Restatement test: was the term one which would have naturally been omitted?  
(c) UCC test: would it certainly have been included?
j) How to distinguish between contradictory and supplementary evidence?
i) If an agreement is silent on a term/issue, and parol evidence offers evidence of some agreement, that evidence is supplementary 

ii) While a parol term might not conflict anything expressed in the writing, it could still be in conflict with the normal legal or factual implications of the contract
iii) exclude evidence if it would have been in the agreement, had it been agreed to at all; allow it if it might naturally be made as a separate agreement.

k) In what order should evidence be considered, according to UCC?  

i) Unlike the Restatement, which does not appear to permit this, the UCC allowed an otherwise integrated agreement to be supplemented by:

(1) negotiations and trade usage 
(a)  if meaning to go against trade usage, should have put it in the contract

(b) subject to the rule, but particularly favored and given more weight than understandings arising from negotiations or communications between the parties.
(2) Course of performance 

(a) after K, so not really subject to parol evidence rule
ii) UCC 2-202:

(1) Talks about integrated and unintegrated agreements

(2) If it is a complete and exclusive embodiment of terms, no parol evidence

(3) Rejects notion that because a writing is final on some matters, it is final on all matters

(4) Rejects notion that language has meaning in itself and according to legal constructions, rather than context

iii) If parties really mean to exclude a usage or course of dealing, they should not rely on general merger clause but ensure that intent is made by express written terms.
l) Tip the scales in favor of integration when contracting by:

i) Defining terms within contract

ii) “this K supercedes all previous agreements and represents parties’ true understanding of agreement, etc”
iii) So that court will not likely believe that agreements made outside the writing are valid
m) Traynor cases: 
i) Masterson v. Sine

ii) Pacific Gas & Electric Co.
5) Misunderstanding, Mistake, and Excuse Due to Changed Circumstances
a) Doctrines for where the exchange between the parties turns out to be very different from what was expected…
b) Are applied after K is formed

c) Results: termination of K (avoidance and restitution), or other equitable remedies like adjustment of K terms and payment of reliance expenses
d) Two central questions:

i) How fundamental is the discrepancy between the expected and the actual exchange?

ii) Which party should be made to bear the consequences of this defeat of the original expectations?

e) Misunderstanding:
i) Different understandings

ii) Each equally reasonable/equal fault
(1) cannot allocate the blame for the misunderstanding 

(2) one party’s interpretation is NOT more reasonable than the others’

(a) for example, the Frigaliament case – neither party’s interpretation of “chicken” was more reasonable than the other’s, so decided on burden of proof
iii) Neither party knows or has reason to know of the other’s interpretation

f) Goal:  to void the contract – couldn’t have a valid contract if there was a misunderstanding of the material terms

g) Peerless case

i) 2 ships sailing from India with cotton, both with same name “Peerless”

ii) One meant the earlier ship, the other the later ship

iii) Court finds no contract, because no meeting of the minds – applies subjective test of agreement

h) Spokane computer case

i) “fifty six twenty” – one thinks 56.20, the other 5,620.00.

i) Mistake:

i) An error of fact – error about some thing or event that actually occurred or existed and can be ascertained by objective evidence.

(1) Errors in judgment are not mistakes

(2) Incorrect predictions of future events are not mistakes

(3) Opinions are not facts; but remember that facts and opinions have a fuzzy border
ii) Mutual Mistake
(1) if it is central to both parties’ understanding of the agreement
(2) Case examples:

(a) Wood v. Boynton – topaz/diamond

(b) Sherwood v. Walker – cow sterile/cow fertile

(3) Elements – as set forth by the Restatement

(a) Mistake relates to facts in existence at the time of the K

(b) Mistake shared by both parties

(c) Relates to basic assumption on which the K was made

(i) This element leads into the materiality element

(d) Mistake has a material effect on the agreed exchange of performances

(i) If it was material, there was no true meeting of the minds

(ii) Mistake has an impact on the transaction that causes it to be different than what was reasonably expected

(iii) Did the mistake substantially deprive the adversely affected party of the value expected?

(e) Complaining party did not bear the risk of the mistake.  This is the most deciding element.  You cannot fully understand a contract without allocating risk; how is the risk allocated?
(i) The contract itself

1. waiver of rights to sue for loss

2. implied risk allocation by requiring warranty or insurance
(ii) Complaining party had limited knowledge – “conscious ignorance”
1. Estate of Nelson v. Rice


a. sell paintings for $60 when they are worth over $1 million
b. ignorance and failure to investigate is not an excuse

c. appraiser told Nelson she “didn’t do paintings”

(iii)   Reasonable allocation as determined by the court
1. who bears the risk of an unknown/unknowable causually connected injury?

2. based on the expectations of parties when entering contract

3. based on reasonable expectations of society – usage and context 
4. UCC warrants that absent a disclaimer, the goods sold conform to their description.

5. court may find that each party generally bears some risk of being wrong

iii) Unilateral Mistake
(1) one party is interested in a particular fact; however, the other doesn’t know it, doesn’t care about the fact, and doesn’t have any reason to know that the first party cares.
(a) The basic assumption is of only one of the parties

(2) Same elements as mutual mistake, but must also consider:

(a) Unconscionability – is the effect of the mistake a contract that is unfair to the complaining party?

(b) Fraud – the non-complaining party had reason to know of the mistake or his fault caused the mistake

(c) negligence in a one-sided error – complaining party’s failure to protect his interest
(3) Both mutual and unilateral mistake will usually result in the same remedy, but for unilateral mistakes, it will be more important for the court to consider the reliance interest of the noncomplaining party

(a) P must prove unfairness of continuing to enforce the K

(b) Ie: Star Contractors case 

(i) Subcontractor makes bidding error, and contractor relies on it because he didn’t know
(ii) Cannot withdraw bid based on unilateral mistake
(iii)  If the general contractor had known, this would have counterbalanced the risk allocation

(iv)   It is not unconscionable to enforce the K because the bid was within the reasonable bidding range

(4) The mutual-unilateral distinction is often extremely relative

j) Doctrine of Impracticability

i) Elements very close to those of mistake

(1) But instead of being mistaken as to facts at time of K, after K, the facts and circumstances change so that basic assumption on which the K is made is no longer true

(a) Facts arose new after the K was made

(b) So that it is not useful after all – has become too burdensome, or impossible, to perform

ii) Oldest common law did not recognize doctrine

(1) Paradine v. Jayne -- tenant still owes rent even though land was taken over by foreign lord

iii) doctrine of Impossibility of Performance
(1) Performance of K dependent on the continued existence of a person or thing, so that death and destruction, not caused by the party seeking relief, would excuse performance.
(2) Taylor v. Caldwell

(a) Establishes “doctrine of impossibility”

(b) Music hall burns down so that concert cannot be held

(c) Objectively impossible to deliver the music hall

(3) Doctrine has come to be seen as too restrictive

iv) Elements of Impracticability of Performance (basically the same as Mistake)
(1) Unforeseen upervening event
(a) Unforseen is not the same thing as unforeseeable

(i) Foreseeable = imaginable

(ii) Unforeseeable = cannot be conceived of by a reasonable person; unforeseeability would be too stringent of a test
(iii) Something that is not foreseen is imaginable, but the parties did not expect it to happen and contracted on the assumption that it would not. 
(2) Nonoccurrence of which is a basic assumption of the K

(a) If the event was unforseen, its nonoccurrence could not have been a basic assumption of the contract
(3) Material effect on K
(a) it becomes extremely different or very burdensome economically
(4) Risk allocation

(a) By contract, express (force majeure clause excusing cost/delay) or inferred by warranty or insurance

(b) Parties’ conscious ignorance

(c) Reasonable allocation

(5) Event not the fault of either party
(a) Events are things external to the K

(i) War, natural disasters, strikes, change in law or regulations, etc

(ii) Does not include change in market conditions

(b) Not the result of a wrong or negligent act of complaining party
v) Net result of impracticability -- a valid K later becomes invalid

(1) Performance is not made under a valid K and impracticability is used as a defense

(2) Compare with net result of mistake – the contract was never really made.

vi) Risk allocation and materiality are so central to impracticability as to be assumed by Restatement

vii) Case examples

(1) Ling case 
(a) employment requiring visa

(b) supervening event – finding of a more-qualified candidate to make rehire of alien unnecessary

(c) college did not cause the impracticability – had a fair, objective, interview process

(d) risk allocated to Ling, as the alien who wants to work in US – must abide by US immigration laws

(2) Clark v. Coop

(a) UCC 2-615 

(i) refers only to delay in delivery or nondelivery to seller; is not a breach of K if impracticable.

(ii) Says nothing about buyers – because it is rare that it is impossible to buy
(b) No defense of impracticability because supervening event – weather – was foreseeable.

(c) Policy reasons – allowing farmers out of their contract could defeat an industry – farmer assumed risk
k) Frustration of purpose

i) So closely related to impracticability that maybe we don’t even need two doctrines – especially since impossibility has been extended over the years
(1) Any misclassification will not make much difference in the result

ii) Extension of impossibility – designed to provide relief when a party could not show that an unexpected supervening event rendered his performance impossible, yet it so destroyed the value of the transaction for him that the contract’s underlying purpose was frustrated.

iii) Same elements as impossibility:
(1) A superseding event so seriously affects the value or usefulness of the K benefit that
(2) It frustrates the central shared purpose of the parties 
(a) not a secret purpose – because private motive is irrelevant to the K
iv) Doctrine began with Krell v. Henry

(1) D rented flat in London to watch coronation procession but the king-to-be got sick and cancelled it

(2) Impracticability doesn’t apply – could still rent and occupy flat without the procession

(3) So, extend impracticability 
v) Scottsdale case – Arizona convention for Kuhn
(1) Frustration of purpose doctrine cannot excuse nonperformance of K
(2) Custom has allocated the risk to Kuhn – if it cannot fill hotel rooms, too bad
(3) No shared purpose to the K for hotel rooms and convention space
(a) Scottsdale did not share goals of Kuhn for the conference
(i) attendance goals
(ii) profitability – every Ks purpose is profit, so not a good argument
(b) Was simply providing space for an activity
6) Conditions and Promises

a) Two types of terms in a K, which interact to form the basis of the contractual relationship
i) Promises
(1) An undertaking to act or to refrain from acting in a specified way at some future time
ii) Conditions
(1) A condition is an uncertain event
(a) Parties do not know if it will happen – cannot predict future
(b) Do not know if it did happen – unwilling to take the time to look into the matter at the time of contracting
(c) Uncertain = if in light of human experience, its occurrence would not be regarded as strongly probable
(2) performance of part of K is conditional on the condition happening or not happening
b) Different types of conditions play different roles in a K
i) Escape clauses
ii) Sequencing of performance
iii) Allocation of risks
c) Cannot add conditions in the middle of K performance – because this is K modification
i) But beneficiaries of condition can waive them
d) Express condition

i) Language of the contract, on its face, articulates that performance is contingent upon an event
(1) not enough that the term is simply expressed
(a) Express term is not the same thing as express condition
(i) Term = promise
(2) Must use special language: “contingent upon,” “subject to,” “if,” or “provided that.”
ii) Must be strictly complied with, no exceptions, because parties went to the trouble of memorializing their desires
(1) Even if the results are harsh
(2) Try to get around this using alternative interpretations of K; remember that ambiguity can be found in almost every word – especially if justice is to be found on the side of the P
(3) Oppenheimer case
e) Implied in fact or construed conditions
i) not obvious from language
(1) contextual evidence supports the inference that the parties intended a performance to be conditional
(2) or, the law supports this inference – and either the parties intended the term to be part of the K, or public policy demands that it be there
ii) dividing line between these types of conditions is not always discernable
iii) ie, best efforts or good faith
iv) more flexibility with what performance the court will order or uphold than in express conditions
(1) only substantial compliance is required for trivial terms
(2) for material terms, strict compliance
(3) materiality – based on interpretation of basis of bargain, or what the parties actually bargained for
(4) remedy – not performance or discharge of performance, but payment of damages if failure to strictly comply caused economic loss
f) Pure condition
i) Promise only comes into effect after the condition occurs
(1) If condition not fulfilled, performance falls away
ii) Condition is outside the control of both parties
g) Promissory condition
i) Both a condition and a promise that the condition will occur
(1) A party generally has control over the satisfaction of the condition that he will perform
(2) However, there is no barrier to one party taking the risk that an event out of his control will not happen as he promises
ii) 2 remedies available
(1) A party can be sued for breach if not fulfilling promise
(2) Also, if condition is not fulfilled, the other party need not perform
h) Condition precedent

i) The condition must be fulfilled/event must occur/not occur for the performance to be due
i) Condition concurrent

i) Both occurrences conditional upon the other – must be fulfilled at the same time
(1) Presume concurrent conditions if K does not prescribe otherwise
ii) If condition is not met, K ends and the other party need not perform
(1) Ie, deposition of money and title into escrow to be released simultaneously
iii) Modern analysis presumes each party’s promise is condition on the other performing
(1) No longer can hold tenants to rent, for example, if landlords premises are uninhabitable
(2) No more “independent” promises theory.  Promises are “dependent.”
iv) In cases where performances cannot be rendered simultaneously because one will take longer than the other to perform, presumption is that the performance that takes more time must go first and be concluded before the instantaneous one is due.
(1) Longer performance essentially becomes a promissory condition precedent, and shorter performance is a pure promise
j) Condition subsequent
i) Obligation arises immediately, but if condition not satisfied, K falls away
ii) For a condition precedent, K only arises after condition is satisfied.  Save the effort of making K unless it is satisfied.
iii) Results in different burdens of proof
(1) Condition precedent – burden is on P seeking to enforce K 
(2) Condition subsequent – burden is on D trying to get out of K
(3) When the happening of the condition is difficult to prove, where the burden lies can make a difference between winning or losing a case
iv) The term is used mostly in older cases and the Restatement avoids the use of this term entirely
k) Special Ks with conditions:
i) Construction agreements

(1) Arranged to begin with a down payment; work is done; another payment made upon approval of work; then more work is done; until final phase of work is completed and final payment made upon approval.
(a) Each payment – promissory condition precedent to work
(b) Work – promissory condition precedent to payment
(c) Last payment –pure promise
(2) Spreads the monetary risk out over the entire contract
(3) Failure to pay – breach of K and end of obligation of other party
(4) Promises dependent on other promises
ii) Jacob and Youngs v. Kent, 1921 mansion case.
(1) Use of particular type of pipe a construed condition (not express)
(2) Doesn’t provide a consequence for failure to use certain type
(3) Substantial compliance because term is trivial
(a) But who decides what is trivial when parties thought brand important enough to include it in a K?
(b) Not material here, because K was for a whole house
(4) Concerned with unfair forfeiture, whereas dissent is concerned with freedom to contract
l) Uses of conditions

i) Escape clauses, for if certain event does/doesn’t occur
(1) One party doesn’t want K to continue with/without a certain event
(2) Usually these are pure conditions (as compared to promissory conditions, where failure to make best efforts to realize condition is a breach of the K)
(a) If no promise has been made, there will be no liability for breach 
(i) no expectation damages owed; get restitution instead
(ii) case example Merritt Hill Vineyards
(b) Result can turn on whether or not a K is interpreted literally, or if the court implies promises ( promissory condition as an escape clause
(i) Implied promise of best efforts – case example, Fry
(ii) Escaping from promissory conditions – requires strong showing of futility of realizing a condition
ii) Allow party to exercise judgment (conditions of satisfaction)
(1) When one party wishes to have some discretion in evaluating a future state of affairs before performing; satisfaction is a condition precedent to performance
(a) Previously addressed as illusory promises, where a promisor reserves unrestrained discretion to perform
(2) To avoid an illusory promise, parties can define “satisfactory” in K, allow a 3rd party to make the determination, or make reference to an external standard instead
(3) otherwise, court can imply obligation of good faith or reasonableness to cut down on idiosyncracy of determination of satisfaction
(a) reasonableness – objective standard
(i) default standard to be used to ensure satisfaction of commercial or technical standards
(ii) compare it to the market; a 3rd party determination is more fair
(iii)  want a stable, industry-based standard in the commercial arena
(b) good faith – subjective standard
(i) used when the K involves matters of taste or aesthetics; is the party’s dissatisfaction honest and genuine?
(ii) more benefit for one party and more risk for the other
(iii) take into consideration the totality of the circumstances, including how much parties cooperated with each other in producing a satisfactory result
(4) standard used can really make a difference
(5) case example:  Incomm v. Thermo-Spa
iii) Alternative performances

(1) If condition is not fulfilled, performance A falls away and performance B is required instead
(2) A means of channeling performance to have a K, regardless of what conditions occur
iv) Sequencing of performances

(1) Very common usage; already discussed
(2) Promises as conditions precedent, or concurrent conditions
7) Material Breach, Substantial Performance, and Anticipatory Repudiation

a) A party breaches by failing to honor a promise of performance when it is due; the importance or extent of the breach is crucial in determining the promisees rights in reacting to the breach
b) Total and material breaches 
i) Occur when a promise or a promissory condition is entirely broken
ii) Second party has right to withhold performance, terminate K, and/or sue for full damages
iii) Victims may opt to treat breach as partial and given an opportunity to cure it
iv) What makes a breach material?
(1) matter of interpretation that can only be resolved by examining the language of the K in context and evaluating the shortfall in light of the reasonable expectations of the parties
(2) a breach is material if the deficiency is so central to the K that it substantially impairs its value and deeply disappoints the reasonable expectations of the promisee.
(3) Does the defective performance form a significant part of the consideration bargained for?
c) Material breach, but not total

i) Partial breach
ii) Promisee may suspend performance, await a cure, and claim compensation for any loss
iii) Cure – to rectify deficiency before it reaches the level of total and material breach
(1) If a party waits too long, it will lose the right to cure
d) Substantial performance 
i) trivial/partial breach, not material
ii) Breach not so severe as to undermine the promisee’s reasonable expectations
iii) Victim cannot withhold or suspend performance, but is still entitled to a monetary adjustment for any loss suffered
iv) In considering whether substantial performance has occurred, look to Restatement § 241

(1) Whether breach deprives victim of reasonably expected benefit of the K

(2) Can injured party be adequately compensated

(3) Will breacher suffer unfair forfeiture – sweat equity

(4) Likelihood of cure – legal right may exist to fix a breach to avoid forfeiture

(5) Good faith and fair dealing on part of breacher
v) Sophisticated analysis, more than just timeline and percentage of performance
vi) Case example:  Jacobs and Young pipe case
(1) Breach was trivial, so payment could not be withheld; but builders still had to pay damages
(2) Damages for substantial performance are to equal the amount of money necessary to correct shortfall in performance

(a) Thus placing the promisee in the position he would have been in had the performance been in full compliance with the K
(b) not to put him in the position he was before the K was entered.  That would be unfair.
(3) However, in this case, the cost of rectifying the performance was disproportionate to the realistic loss suffered by the promisee.
(a) So, measure of damages should be based on the difference in value between what was promised and what was performed.

(b) Idea of unfair forfeiture is based on the doctrine of economic waste
(c) Court more likely to make this adjustment if breach was inadvertent
vii) Case example:  Worcester Heritage Society, house restoration 
(1) Steady progress of work
(2) Intent to complete
(3) Had suffered financial hardship, and more funds were due shortly
(4) Sweat equity – put a great deal of work into the K already
(5) Self-help remedy available to injured party; that it was not likely to be successful was not a concern of the court (injured party trapped itself and must deal with that.)  
(6) D cannot argue impracticability because he was obviously interested in K; impracticability is an affirmative defense for breach.
(7) Balancing of interests between breacher and injured party – what was the purpose of the K and was it being fulfilled?  Look at context of K to find out.
viii) Case example:  Lyon v. Belosky Construction
(1) Forfeiture fair when breach is material 
(2) Materiality a conclusion drawn from context of K
(3) Negligence also a consideration
e) The UCC treats substantial performance and cure notably differently than the common law
f) UCC § 2-601. Buyer's Rights on Improper Delivery: the Perfect Tender Rule
Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may 
(a) reject the whole;  or 
(b) accept the whole;  or 
(c) accept any commercial unit or units and reject the rest.
i) UCC is less liberal than the common law – does not recognize substantial performance
ii) If goods fail in any way, buyer has the right to reject them within a reasonable amount of time, regardless of materiality
(1) yet, subject to good faith requirement; refusal to accept goods must not be a pretext for avoiding K to get a better deal elsewhere
iii) UCC § 2-508. Cure by Seller of Improper Tender or Delivery;  Replacement.
(1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.
(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

(1) Right to cure nonconforming tender
(a) Mitigates harshness of UCC 2-601 and the Perfect Tender Rule
(b) Can have opportunity to cure when nonconformity is minor and readily curable, and as long as delivery of the proper goods can still happen before the deadline
(i) Thus, breadth of right to cure depends on whether or not goods are rejected prior to or after the due date for their delivery
(c) Seller no longer has unrestricted ability to cure after delivery date has passed.  Has qualified right to cure within a reasonable amount of time, if: 

(i) he was unaware of nonconformity or was reasonable in thinking that the buyer would take the goods if a price adjustment was made
1. was the seller justified in thinking this?
(ii) and delivery on an exact date was not a material term of K
1. was seller justified in thinking this?
(iii) buyer can refuse to allow seller to cure; however, unreasonableness in doing so will put the buyer at risk of breaching the K because no K can be terminated as a result of partial breach
(d) basically, before cure, K has been substantially performed and a “reasonable time” is allowed to totally cure 
(2) Case example: Printing Center of Texas 
(a) Under common law, result would have been the same, but this is not always the case
(b) Remember scope – is it a sale of goods, or a hybrid transaction?  Sale of goods to be manufactured = sale of goods.
g) Recovery of the breaching party

i) if making a material breach, cannot sue when other party fails to perform his part of K.  
(1) operates as a renunciation of K
(2) Can only sue for unjust enrichment and get restitution, even though difficult to determine
(a) Rationale for any benefit conferred on other party has fallen away after the breach
(b) This may be offset from the damages owed to the victim
(c) Some courts refuse to award any money to the breacher, especially if willful
ii) However, if only in partial breach, the other party must render performance; otherwise the partial breacher is entitled to damages.
iii) Severance and the concept of divisibility
(1) Most Ks are not divisible because they contemplate the exchange of unitary performances
(2) Other Ks can be fragmented into sets of matching, independent performances: self-contained discrete exchanges.
(a) Ie, K to build a housing development one house at a time
(3) Division of K is useful when a breach of K affects only a portion of the K
(a) Without severance, breacher would be liable for the whole K and could not enforce any rights under it
(b) With severance, the breacher can isolate his failure to perform and still be entitled to his rights under the rest of the K
(4) Case example: Carrig v. Gilbert-Varker – housing development, where each home was treated individually.  Damages paid to victim = any money he had already collected for yet-unbuilt houses, plus the cost of hiring a new contractor to finish them.
h) Anticipatory Repudiation and Prospective Nonperformance
i) When a party makes it clear by words or actions that the party will breach before the time performance is completely due
(1) Clear, unequivocal, and voluntary repudiation is recognized as the equivalent of a material and total breach – an advance failure of a condition – if it would be a material breach if it happened at the time performance was due.
(a) Gives rise to right of termination, withholding of performance, and damages
(2) If performance would only be slightly different than promised, recognized as a trivial breach.
(a) Gives rise to damages only
ii) Repudiation is not the same as breach of K – because repudiation happens before the K even has a chance to run its course
(1) Manifestation of intent not to perform, v. wrong performance
(2) Repudiation and breach become closely related when a K consists of a series of scheduled performances (transactions involving installments), like a construction K
(a) does the breach of the installment “substantially impair the value of the whole” K?  if so, the breach is also a repudiation.

iii) Thus, repudiations may be retracted at the request of the promisee or voluntarily, up until the point at which the repudiation is accepted, either expressly or by conduct.
iv) Older common law provided no remedy for advance notice of breach of K ( lost opportunities to mitigate loss
v) Governed by Restatement 250,253 and UCC 2-610
(1) UCC § 2-610. Anticipatory Repudiation.
When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may 

(a) for a commercially reasonable time await performance by the repudiating party;  or

(b) resort to any remedy for breach (Section 2-703 or Section 2-711), even though he has notified the repudiating party that he would await the latter's performance and has urged retraction;  and

(c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller's right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (Section 2-704).
vi) Difficulty lies in interpreting a K to determine when and if repudiation has occurred

(1) apply an objective test to the breacher’s conduct: repudiation must be 
(a) material
(b) clear and unequivocally intended
(c) voluntary (deliberate and purposeful)
(i) even though external circumstances may indicate the possibility of breach, if there has not been any statement or conduct indicating an unwillingness to perform, the promisee cannot treat the K as repudiated!
(ii) Promisor should be given the opportunity of trying to overcome obstacles to performance, especially if there is a desire to proceed with the K despite them
vii) What kinds of actions constitute repudiation?

(1) Performing under different circumstances than outlined in the K
(a) Need consideration in return for any modification of a K
(b) Unilateral changes to K = repudiation, and possibly a material breach
(2) Suspicion of general dishonesty not enough; only repudiation if
(a) Impossible to perform
(b) Definitely won’t perform
(3) All depends on K interpretation; what are the terms?  Are they vague enough so that the party accused of repudiation could legitimately have interpreted the K in a different way?
(4) if repudiation is uncertain:
(a) one party declares that the other has repudiated, and is wrong, the complaining party will be liable for damages.
(b) However, if waiting for performance and not commenting, the party could suffer economic harm – aggravation of damages because making no mitigation of losses or a new K with another party.  These damages may not be recoverable
(5) Case examples:  Wholesale Sand and Gravel; Drake v. Wickwire
(6) Solution – Doctrine of adequate assurance of performance
(a) § 2-609. Right to Adequate Assurance of Performance.
(1) A contract for sale imposes an obligation on each party that the other's expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.
(b) Benefits of this rule
(i) Consolidates vague behavior into clear repudiation 
(ii) Ends worries about repudiation
(c) Demanding adequate assurance – must be careful 
(i) If demanding too much, might unilaterally change K and be liable for repudiation
(ii) if too weak in demand, no result will be obtained and assurance is worthless.
(iii) What to ask for specifically, should be determined on a case to case basis
8) Remedies for Material Breach of Contract
a) Three inquiries

i) What is the nature and extent of the Ps compensable loss, including both the harm suffered and the availability and form of the legal remedies to address it?
ii) If there is more than one means of remedy, which most efficiently and comprehensively compensates for it?
iii) Any policies or principles to limit the defendant’s liability for the loss?
b) A contractual promise means nothing more than to perform as promised, or to pay compensation for not doing so…
i) Not required to use damages to correct problem.  Is not a court order, but merely a substitute for what was expected under the K.
ii) No ethical problem either -- $ in exchange for non-performance/loss – no fraud
c) Efficient breach of K occurs when:
i) The victim of the breach can be placed in same position they would have been in had K gone through  (breach does not harm the P)
ii) and the breacher is in a better position than before, even after paying damages and the cost of the lawsuit.
iii) The law should favor breaches in these circumstances, and not punish breacher harshly.
iv) Theory fails to take into account intangible ideas like reliability, fair dealing, and faithfulness, as well as inconvenience, disappointment, and frustration, all of which can have a negative effect on the market
d) Enforcement: D pays voluntarily, or P has writ of execution made out.  Judgment does not guarantee that a P gets paid.
e) Basic remedies:
f) Specific performance

i) Only for exceptional cases
ii) Reasons of practicality, forced labor, and efficiency
iii) Also, historical reasons – this remedy was an equitable one, to be used only when the remedies of the courts of law were inadequate (rare)
g) Restitution 

i) usually for unjust enrichment
ii) can be used in breach cases to get back what was already paid out under K
h) Reliance 

i) usually for promissory estoppel
ii) is also used to recover losses due to reliance on a failed K
i) Expectation
i) The greatest recovery potential
ii) The benefit of the bargain; as if K had gone through; damages look forward to put person in the position he would have been in had K been fulfilled – what the P would have gained
(1) Rarely is this actually, perfectly achieved
(2) Evidence of lost profit – all failed K cases are lost profit cases – must prove specific loss of money as a result of breach in order to recover
9) Expectation Damages

a) nuts and bolts of Expectation Damages

i) When deciding on damages, must ask:  what is the actual purpose of the K, and what did the P ultimately get from it?
ii) Need to prove damages with very concrete causation – not mere speculation – standard is “reasonable certainty”
(1) Can be very difficult, even when courts give P the benefit of the doubt; unsettling that a P might not be able to recover anything for a K that was very obviously breached
iii) Also included in Expectation Damages calculations:
(1) Consequential damages

(a) Indirect results of breach of K – further losses in other transactions or endeavors that were dependent upon the contract
(b) Ie, lost profits
(c) Generally tricky to prove
(2) Incidental damages

(a) Administrative expenses due to breach; ie, attorneys fees, setting up a new K with someone else
(b) No attorneys fees are recoverable, however
(3) Reliance damages

(a) Lost K opportunities elsewhere while waiting on breached K
iv) Introductory case example:  Freund v. Washington Square Press
(1) K full of promises and conditions
(2) Expectation damages sought:
(a) Delay of academic promotion
(b) Loss of royalties
(c) Cost of publication on his own 
(i) Only this was awarded by trial court
(ii) Not upheld on appeal; substitution damages were inappropriate; would have been unusual for P to have published on his own
1. This was not a K for books, but for services and royalties
(iii) Yet this decision is just one decision on damages – another court might have come up with a different result
b) Measuring expectation damages

i) Basically, the dollar amount that is the difference between price of the substitute performance and the contract price.
ii) Restatement § 347 
(1) Loss in value of performance (caused by failure or deficiency)

(a) what P was promised – what P received 
(2) + any other loss (incidentals and consequentials)
(3)  + reliance costs 
(4) – any cost saved by not having to perform (direct or variable costs, like restitution for down payments or salvage value of purchased materials)

(5) Details:
(a) When seller breaches = loss in value of perf = subst/cover price – K price.
(b) When buyer breaches = loss in value of perf = K price – resale price.
(c)  Party suffering breach must make reasonable efforts to mitigate damages
(i) considering all circumstances, such as immediate need for a new K or otherwise
(d) terms of second contract must be fairly similar to allow a good comparison
(e) fixed costs (overhead) may not be deducted as savings
iii) if the victim did not enter into a substitute transaction, he is entitled to sue for loss based on a hypothetical substitute valued at the market rate
(1) established by a 3rd party appraisal, expert witness, or factual evidence that there were no potential buyers over a given period for a given asking price, etc.
(2) use market rate at time and place the victim would have entered a substitute transaction
(3) Case example: Procopis diner case
iv) Case example:  Carpel v. Saget Studios, wedding photo case
(1) Cannot get compensation for emotional damages and sentimental damages under contracts law; also cannot get punitive damages
(2) Real economic loss would be the cost to restage wedding and get photos taken again.  Does this put he Ps in the position they would have been in if the K was performed?  Does this give them the benefit of the bargain?
(a) Restaging the wedding would cost thousands of dollars, and the K was only worth $110.  Court looks at proportionality of potential damages to the actual K price.
(i) Like Jacobs and Young – cost of rebuilding house v. cost of difference in value of pipes.
(b) Also – K was for photos incident to a true wedding, not just photos of a staged wedding.  Staged wedding outside the actual K.
(3) No damages can be awarded in this case – the advantage of the original K cannot be recaptured by a later K or damages
(a) Injury is purely sentimental with no market value
c) Analyzing substitute transactions

i) Circumstances might dictate that a substitute transaction costs more than the market price
(1) Must analyze the reasonableness and necessity of paying more than market price for a service
(2) use market rate when cost of substitute was inappropriately high
ii) Case example:  Lukaszewski speech therapist case
(1) School she resigned from had no choice but to hire the more qualified teacher and pay her 1200 more than they were paying the D
(a) Overcompensation is incidental
(b) Did make a reasonable effort to mitigate damages
d) Choosing substitution damages v. market value damages

i) P has choice of either.  If market value is difficult to determine, might go with reasonable substitution instead.  
ii) Under substitution, a P can recover more than market value, if substitution cost more and there was mitigation of damages
(1) If substitution cost an unreasonable amount, P can try for market value damages to at least recover the majority of the cost
iii) Under market value, only some courts hold that there can be recovery if substitution cost less than market value 
(1) Windfall acceptable to some, unacceptable to others
e) If there is absolutely no exact substitute:
i) “unique” = scarce in the market, rather than “one of a kind.”
ii) Get market value, and just don’t get a substitute
iii) Get a reasonable substitute, if one is available
iv) Or, specific performance, unless that specific performance would implicate a 3rd party with whom the D had newly contracted.
f) Expectation Damages under the UCC

i) Assumes total breach: failure to deliver or delivery of nonconforming goods
ii) Buyer – when seller breaches, can choose either:
(1) § 2-712 “Cover”

(a) Cover/substitute transaction cost – K price + incidentals + consequentials = damages
(b) Substitution transaction
1. must be made in good faith
2. without unreasonable delay
3. substitute must be reasonable
(c) “consequentials” – any losses resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably have been prevented by cover or otherwise.
(i) Ie, seasonal merchandise
(2) § 2-713 Market Value

(a) Market value/hypothetical cover – K price + incidentals + consequentials = damages
(b) Market value
1. at the time the breach was learned of
2. at the place of tender
iii) Seller – when buyer breaches, can choose either:
(1) § 2-706 Resale

(a) K price – resale + incidentals – expenses saved = damages
(b) Resale
1. must be in good faith
2. must have commercial reasonableness
(c) sellers do not usually suffer consequential damages; anyway, because they are not mentioned in the UCC courts are unwilling to give them.
(2) § 2-708 Market Value

(a) K price – market value + incidentals – expenses saved = damages
(b) Market value
1. at time and place of tender
(c)  § 2-708(2) 

1. lost profit, gross profit (including overhead)
2. gross profit + reliance expenses – payments/salvage
3. remedy for when seller does not decide to manufacture goods after breach, or suffers a loss in volume of sales
iv) what is reasonable?

(1) Look at the behavior of the victim of the breach in a sympathetic way
(2) only unfair, negligent, and dishonest behavior will be punished.
v) case example:  Chronister Oil v. Unocal
(1) K price for 60.4/gal, gas not accepted because it was too watery
(2) Chronister in breach, and fails to cure in time; Unocal taps into its reserves to meet demand
(a) Not an economic breach, because prices were falling, not rising in the market
(b) Market = 55.3/gal
(c) Breach was thus good for the buyer – could have bought somewhere else for less, but it chose to use its reserves
(3) Unocal cannot get damages
(a) Damages according to market price impossible, so try substitute performance
(b) Reserve gas was purchased at 63/gal
(c) But, gasoline from reserves is not substitute performance that cost 63/gal 
(d) Must buy good elsewhere for it to be cover  
(4) Hypo:  if market was not 55/gal, but 70/gal
(a) Could have gotten market value damages, and used reserves at 63/gal
(b) Then, refill reserves when price drops again
(c) Nothing says that you have to use damages to replace goods contracted for
vi) § 2-708(2) -- Loss in Volume

(1) Post-breach transaction not appropriately treated as a substitute transaction
(a) Cannot assume that a similar transaction after the breach must be a substitute for the broken K.  
(b) Should only be treated as a substitute if it is clear that the P would not or could not have entered it in the absence of breach
(2) Profit (including reasonable overhead) 
(3) + incidentals 
(4) + costs reasonably incurred (in the case of specially manufactured goods) 
(5) – credit for payments/proceeds = lost profits

(6) occurs where stock is so large that if a buyer breaches, that profit can never be recovered
(a) IE:  piano class has room for 10 students.  3 sign up.  1 breaches.  2 more sign up, making a class of 5.  The class should have had 6; no one student was a “substitute” for the breacher.  The class was not filled to capacity, and the loss of 1 student was a substantial loss in profit.
(b) IE:  piano class has room for 10.  10 sign up.  1 breaches.  1 signs up and class is full.  The last student was a true substitute, because it filled class to capacity.
(7) Case example:  New England Dairies v. Dairy Mart
g) Limitations on Recovery of Expectation Damages
i) Causation

(1) Causal link necessary between breach and damages caused before analyzing any further
ii) Reasonable Certainty
(1) P must prove existence of K, then breach, then economic loss to a preponderance of the evidence

(2) Speculative damages will not be awarded

(3) How much = reasonable certainty?

(a) Case example: Mears v. Nationwide Mutual Insurance

1. did company promise prize for employee contest or not?

(b) Indefiniteness of K – how to find a basis for damages?

1. law does not favor destruction of contracts

2. supplement K to make it enforceable
a. market value of least expensive Mercedes model as damages

3. court makes an effort to compensate P when: D is clearly in the wrong but no one is sure exactly what the damages should have been, and D was enriched at expense of P

(4) the more clearly the plaintiff can demonstrate the fact that some injury was suffered, the greater effort the court will make to come up with a compensation figure.  But the less evidence presented of this injury, the less will be recovered.
(5)  direct damages like lost profits are uncertain and difficult to prove; difficulty of proof even more common with consequential damages, especially if conjectural
(i) Especially with new businesses, who have no history of profits behind them

1. old rule = speculative and unrecoverable
2. newer rule = must give reasonable, plausible, and persuasive evidence

iii) Foreseeability

(1) Damages are foreseeable when, at the time of contracting, the future breacher reasonably should have realized that those damages would be a likely consequence of the breach

(a) Objective concept
(2) Seminal case = Hadley v. Baxendale, 1854
(a) Mill has part break and needs new one
(b) Mill not working at all while new part is sent for

(c) Carrier of broken piece to manufacturer delays delivery and meanwhile profits are being lost (breached promise to delivery by X time)

(d) Nature of damages claimed: direct damages, consequentials

(i) several days of mill shutdown beyond day on which replacement was expected to arrive -- damages resulting from keeping K as it
(ii)  compare with:

1. direct damages – if money had been paid for courier services and part never got there at all

2. substitution damages -- if mill had tried to mitigate by getting supercourier to return part – this amount that would have been spent to get the actual performance promised.
(3) Rule: damages must be foreseeable before there can be recovery – D needs information
(a) In Hadley, no information given by P to D about mill being stopped, so D had no way to foresee effects of breaching the K

(b) Had Ds known that mill was down, and delay would cause a loss of profits, special damages would have been foreseeable

(4) So when does a party need special information, and when not?  How to distinguish?
(a) direct damages are usually always foreseeable

(i) even if a breacher cannot foresee exact cost, he knows he will be liable for lost profits or cost of a substitute

(b) however, it can be unfair to hold a D liable for consequential damages unless he had some reason to know they were possible

(c) General damages – arise naturally in the ordinary course of business 

(i) Include direct damages and consequentials that should be immediately obvious

(ii) Industry custom and context of transaction

(iii) Foreseeability doesn’t mean specificity, just plausibility and probability within the normal course of events

(d) Special damages – D needs to be given special information before he can foresee; based on special circumstances
(i) Knowledge base of breacher -- would it be unfair to hold that the D knew/should have known?
(ii) Reasonable contemplation – loss of a certain nature and extent is conceivable as a probability, rather than just a possibility
(e) Hypo: Freund case

(i) Was tenure a normal expectation or a special expectation, unique to that case in particular?

1. Royalty loss by breach could reasonably have been foreseen, but not loss of tenure
(5) Modern case: Jenny Fashions

iv) Mitigation

(1) P cannot hold D liable for any losses that P had the power to avoid
(2) If the P has, through bad faith or unreasonable action or inaction, aggravated damages, the D is not held responsible for the increase in loss caused by the P
(a) Not merely wrong judgments, but an element of fault

(b) Objective standard

(3) “duty” to mitigate is not a duty in the traditional sense, because P owes it to no one but himself to keep the damages down and make recovery more likely 

(4) D cannot complain of a failure to mitigate if the action required to reduce loss would have been unduly burdensome, humiliating, or risky to P.  Nor must P explore every conceivable mitigation option or those that appear futile.
(a) D has burden of proving unreasonable mitigation

(5) When breach releases a P from performance, and a substitute transaction becomes available to reduce loss, P must take it and deduct the value of it from the value expected under the K

(6) Classic case: Rockingham County, 1929

(a) D repudiates K for bridge but P goes ahead and builds it anyway

(b) Wants full expectation damages; denied because P had aggravated damages
(c) Better result:  stop building, claim expenses + lost profit (K price – expenses)

(7) Special considerations for instances of repudiation or suggestions of repudiation:
(a) Should victim keep performing, or stop and risk breach himself?
(b) Can’t suspend performance if afraid of missing deadline 

(c) Yet, in danger of aggravating damages

(d) So, reasonable in this case to continue incurring costs – good faith attempt to keep end of bargain even if it is ultimately repudiated

(8) Example: Shirley MacLaine case

(a) Employment contracts: breach of K may make D liable for lost wages/lost profit

(i) Subtract any gain from the breach of K, such as wages from new employment

(b) P is not expected to take an “different and inferior” type of job; this is not a true substitute

(i) Objective standard that is a subset of “reasonable substitute”

(ii) Cannot be forced into accepting a poor substitute for fear of losing damages

(iii) Although, just “different” is ok, and should be taken.
(c) Court finds second movie K to be an inferior employment K, so it was reasonable for the P to have refused it.  This was not aggravation of damages/failure to mitigate.

(i) Career choices, dignity, pride all difficult to quantify in making this determination
10) Reliance Damages
a) P may be able to show that losses were suffered other than defeated expectation.

b) Similar to idea of reliance damages for promissory estoppel, but here, a K has been entered into

i) Restore P to position she was in before the K was entered

c) Not part of the K, but are outside of it, relating to it and benefiting it

i) Costs incurred as a result of making the K

ii) Essential reliance expenses are a component of expectation damages

(1) K price – cost + costs incurred = expectation damages
d) concept of waste
i) P is prejudiced because something of value has been wasted and cannot be salvaged

e) Rule – for reliance damages to be claimed in cause of action:

i) Must have been natural, probable, and foreseeable expenses 
(1) foreseeable by breaching party – D knew that P would rely on K to a certain extent
ii) Costs incurred after K was formed, and before breach

iii) Reasonable reliance – expenditures can be fully justified
iv) Unreimbursed expenses
(1) only give those cots that cannot be recognized by salvage/re-use

f) two types of Reliance damages:

i) essential or direct reliance damages

(1) Money spent in actual performance of K; expenses that must be incurred for the K to function

(a) Ie, cost of constructing a building, deposit for architectural services

(2) Paid to the D

(3) Almost always are foreseeable

ii) Indirect, incidental, or consequential reliance damages

(1) Costs incurred for purpose of enjoying benefits of K, that are now useless
(2) A wasted expense outside of the Ps contractual duty under K, or a lost opportunity or other gain sacrificed

(3) Limits on D liability for these damages

(a) Must be foreseeable to be recoverable
(b) Must have been reasonable

(c) Only compensable to the extent that it has been wasted

g) Also prove with reasonable certainty 

i) No speculation

ii) Particularly difficult for new businesses with no profit history

h) Reasonably good backup for expectation damages and can be claimed even without proving expectation damages

i) Case example:  Hollywood Fantasy Corp. v. Zsa Zsa Gabor
i) Gabor breaches K

ii) Expectation damages too speculative

(1) Lost profits
(2) Lost investments

iii) Reliance damages in form of expenses incurred as a result of entering K

(1) Travel, personnel, advertisements
j) “losing contract limitation” – rule of proportionate reduction for direct reliance damages
i) P was operating at a loss so that breach of K was actually a godsend – loss lessened
(1)  P cannot prove that he would have made a profit on the K had it been fully performed
(2) However, he can still recover the direct reliance component of his negative expectation damages.
ii) Need to make a proportional adjustment to reduce the recovery of the costs incurred
(1) If breaching party can prove loss of complaining party, it can offset them against reliance damages – because getting full reliance damages would put P in a better position than he expected
(a) Burden on D because D breached the K

(2) In cases of doubt, P will get full reimbursement

iii) Formula:
(1) KP 100K

(2) – cost 120K = Loss of 20K

(3) if breach occurred halfway into K, costs incurred = 60K
(4) Pro-rate damages – and reduce recovery of expenses by a percentage of the total loss equal to the ratio of expenses incurred to total expenses
(a) Incur 1/2 the costs, and recovery is reduced by 1/2 of the loss = 10K
(b) 60K – 10K = 50K, or 5/6 of the costs of the K, which is what he originally intended to recover (100K/120K)
iv) Reliance expenses should not be reduced if the purpose of the K was not profit

11)  Restitution Damages
a) Available after a K is found invalid; is a result of unjust enrichment

b) Restore to the P the value of any benefit conferred on the D under the breached K

c) Preferably measured by market value, but sometimes measured by recipient’s net gain

d) D cannot claim that the invalid K prohibited restitution

i) ie, return of a down payment after D breaches K

ii) court only looks at the value conferred upon the D by the P – theory of unjust enrichment
iii) therefore, restitution is available even in the P would have lost money on the K in the end

iv) reliance damages do not work this way – must have K, and damages are treated specially if a “losing contract”
(1) restitution might sometimes be a safer course of action

e) restitution and reliance sometimes result in the same exact awards based on the same losses

f) Case example:  Bausch and Lomb

i) Cannot sue for expectation damages because there was no evidence that B&L was actually making a profit.  Was operating at a loss.

12) Agreed Damages Provisions
a) Parties in a K can make agreements specifying exactly how parties will be liable to each other in case there is a breach
i) Ie: “not liable for consequential damages”
ii) “liable only in the amount of 5K”

iii) Generally make it easier and more efficient to obtain relief in case of breach – avoids the hurdles of foreseeability, mitigation, and certainty
iv) Generally, they are a hazardous term to have in a contract; take a chance that party will not sue on it if the K is breached and they must resort to that remedy

b) Court must ask if this provision was obtained by fraud/duress/unconscionability

i) Damage limitation provisions are enforceable unless they are unconscionable

c) Even if the K was completely voluntary, the court must still examine if the provision was an unfair penalty upon the complaining party

d) Common law prohibited penalties for breach of K

i) All penalties were unenforceable as against public policy

ii) Damages are to be compensatory in nature, and not for a penalty

iii) Must weigh this interest against interest in freedom to contract

(1) Courts generally reluctant to overturn liquidated damages if contracted for by a sophisticated corporate party
e) Courts must:

i) Inquire whether or not at the time of contracting, the parties intended to make a genuine pre-estimation of loss

(1) If so, try to respect their determination of damages

ii) Compare the agreed damages to any actual damages that were in fact suffered

f) Restatement §356 and UCC 2-718
i) Agreed damages clauses will not be upheld automatically unless the following standards are met:

(1) Reasonable forecast prong:

(a) Amount is reasonable

(b) In light of

(i) Anticipated loss at time of K formation

1. used when actual damages < anticipated damages

2. then decide on:

a. reasonableness of pre-estimate of loss

b. were damages difficult to prove

3. In sales of fungible goods, will only get actual loss because there was no difficulty of proof when making the estimate; agreed damages unenforceable
(ii) Or, actual loss at time of K breach

1. used when actual damages > anticipated damages

2. then decided on:

a. did agreed damages accord with actual damages?  (they don’t necessarily have to be the same)

3. Anticipated loss was reasonable due to difficulty of estimating loss, so actual loss is unrecoverable; enforce agreed damages
(2) Difficulty of proof prong:

(a) And the difficulty of proof of loss

(b) (UCC – and the inconvenience or nonfeasibility of otherwise obtaining an adequate penalty)
(i) Sometimes ignored because it can lead to unfair results

ii) Contradiction:  

(1) how do you make a reasonable forecast of harm if damages are difficult to prove?

(2) Maybe courts should just let parties contract for any amount they deem reasonable

(3) Reconcile:

(a) If difficult to predict damages, give more leeway

(b) If easy, estimate should be accurate

iii) Reasonable forecast

(1) Not simply a matter of numbers

(2) Also, prior feasibility study results and past business history, if it is available

g) Case example: Lake River Corp. v. Carborundum

i) Take and pay provision – if K breached, party must bay damages = KP – price of product already bought
(1) Always higher than actual damages, because this formula fails to account for costs saved by breach or damages saved by mitigation
(2) Thus, take and pay provisions are not reasonable estimates for agreed damages

(3) But how to reasonably pre-estimate the success of the mitigation or the costs that would be saved by the breach?

13) Specific Performance and Injunctions

a) Equitable remedies

b) Specific performance = mandatory injunction:

i) When no legal remedy is adequate

(1) Goods/services are unique

(a) UCC 2-716(1) – “when goods are unique or in other proper circumstances”

(i) Art, collectibles, goods custom made for buyer

(ii) Also, goods already delivered to buyer but not yet paid for; they cannot be resold and to sell at a price other than K price is unfair

(2) Difficult to establish actual damages

(3) Defendant is financially incapable of satisfying money judgment

ii) Specific performance does not cause undue harm to D; must balance interests of P and D

(1) Court does not want to limit efficient breach

iii) Public interest in specific performance and enforcing the K as is

(1) In pari delicta rule applies -- the clean hands doctrine

iv) Difficulty of court supervision; requires court order enforcement
c) Court order to act affirmatively; ignoring it is contempt of court

d) Employed most often in delivery/sale of real property – just bring the sheriff in

i) Compare with difficulty of enforcing a construction K – D is resentful and hostile; need to appoint a special master

e) Prohibatory injunctions 
i) Forbidding certain behavior – from taking advantage of the breach

ii) Often easier to impose than mandatory injunctions

iii) Encourages settlement or specific performance, to try to get out of the injunction.

f) Case example:  NY Giants v. SF Chargers

14) Emotional Distress and Punitive Damages

a) Contracts law is commercial in nature, and meant to compensate for economic loss.  It does not take into account non-economic injury.

b) Noneconomic damages like emotional distress and pain and suffering are not always available for contracts cases.

i) No such thing as pure mental distress for breach of K, with 2 exceptions:
(1) can get emotional distress damages if the breach of K was also a tort, and the distress is directly related to the injury

(a) recovery is in torts, however, rather than contracts

(2) Restatement: distress damages available in cases where K is particularly aimed at alleviating emotional distress or at providing some sentimental aim rather than provide P with some economic benefit
(a) Not universally recognized by courts

(b) Concept of foreseeability – D should reasonably have realized that emotional distress would be a likely result of a breach
c) Punitive damages

i) Meant to punish a D for particularly egregious conduct and deter D from similar future conduct

ii) Restatment and UCC – no punitives for a  breach of K

(1) Damages are not simply measured by the willfulness and impropriety of the breach

iii) Exceptions to this rule in 2 circumstances

(1) Breach of K is a result of conduct that is also a tort

(a) ie, negligent surgery

(b) But in torts like this, punitives only for willful and malicious behavior

(c) Why even sue in K at all?  

(i) Because torts has a shorter SOL – usually 2 years, whereas contracts is often 4-6.

(ii) Also, may not have a clear cause of action in torts; try to craft a tort called breach of K instead (usually doesn’t work)

(2) Where certain types of willful breach are torts in themselves, or where the Ds conduct was so egregious that punishment and deterrence is merited – ie, fraudulent breach of K

(a) ie, insurance contracts where insurers refuse to indemnify the insured without a valid reason – willful refusal to award claims 
(i) Bad faith breach of K, in violation of obligation of good faith and fair dealing
(ii) Courts sympathetic in cases of contracts of adhesion – better get what you pay for

(iii) Must make sure that company is really in breach – that it wasn’t simply very clever in its terms of the policy, using purposefully ambiguous language

(b) Seaman’s case – tried to extend idea of bad faith breach of K to any K, including those between large commercial entities – ultimately a failure, and overruled because it opened litigation floodgates
iv) In any case, punitives can only be an add-on to compensatory damages – must start with economic loss 

v) Is it good policy to disallow punitives in Ks where the breach was willful?

(1) Courts are upholding compensation-only policy

(2) Theory of efficient breach

(3) Punitives are generally too dramatic of a compensation, but are at least useful to cover heavy attorneys fees…
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