1. HISTORY & SOURCES OF CONTRACT LAW

A. Values of Contract:

1. Freedom to contract: individual autonomy & voluntary assent

2. Morality of Promise: ethical & legal obligation to keep promises

3. Accountability for Conduct & Reliance: indispensable for economic transactions

4. Social Justice & the Protection of the Underdog

5. Fairness

6. Capitalist & free market: efficiency (tension w/ other social or moral values)

2. Contract

A. Defined: An exchange relationship created by agreement with at least one promise that is enforceable.  

1. Exchange is at the heart of K

2. Agreement: oral or written (subject to SOF)

3. Promise: an undertaking to act or refrain from acting in the future. 

i. Can be express or implied.

ii. Bilateral v. Unilateral K

3. Subjective v. Objective Intent

A. Mutual assent is the basis of K.

1. Policy: K should not be imposed on someone who did not agree. However, if it is too rigidly enforced it undermines the policy of protecting reliance. 

B. Reasonable Person Construct: Manifestations of Assent are interpreted from the standpoint of a reasonable person in the position of the party to whom the manifestation was made. 
1. Ask not what was meant, but how it should have been understood.

2. “Duty to read” : principle of accountability

3. Courts will consider: 

i. Contract language 

a. Written terms have more weight on standard forms: however, can’t use this rule to determine if a K exists. Only if there is a dispute over the terms. 

b. Use common meaning of words, favor broader interpretations. 

ii. Experience and custom

iii. Past conduct

iv. Negotiations

C. Subjective Assent/ “meeting of the minds” : Not required for K formation. Court may admit as having some role in explaining the meaning of the manifestation, but not likely to be given weight unless it can be reconciled w/ the objective indicia of assent.  Evidentiary problem. 

D. Deliberately undisclosed intent: Lucy v. Zehmer. 

E. Situations where objective test does not work:

1. Mental illness or incapacity prevents contractual intent

2. When assent is induced by wrongful conduct
4. Uniform Commercial Code: UCC

A. UCC Article 1: 102
(1) This act shall be liberally construed to promote its underlying purposes & policies

(2) Underlying purposes are:


(a) simply & clarify & modernize law

(b) permit continued expansion of commercial practices through custom, usage & agreement

(c) to make laws uniform

B. UCC 2.102: Applies to “transactions in goods.”

C. UCC 2.105(1): Goods: things that are moveable & tangible at the time they become identified to the K.
D. UCC 2.106(1): Sale: passing of the title from the buyer to the seller for a price. 
Specific performance: compelled performance of contract

E. When is there a difference between sale of goods & services?

1. UCC provides warranty, common law does not

2. Statute of frauds (req. contract in writing)

a. Applies to 1) all real property transactions; 2) sales of goods over $500.

3. Statute of Limitations

5. The Offer & Acceptance Model
1. Rules of Offer & Acceptance relevant in three types of disputes:
A.  Determine if there is a contract
B.   Resolve disputes about content of contract (which was the offer/acceptance?)
C.   Which state laws governs the contract/jurisdiction

2. Notes on interpretation: model works well for some disputes and not well for others. Thus, not always the only or definitive means of analyzing formation issues.

6. The Offer

A. Offer defined (R2): “manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that her assent to that bargain is invited and will conclude it.”

B. Elements:

a. Must be communicated (manifested) to offeree

b. Indicate desire to enter into a contract: propose terms of exchange

c. Directed at some person or group

d. Invite acceptance (may or may not indicate mode of acceptance)

e. K will arise without any further approval required from offeror 

i. This distinguishes offer from proposal/solicitation/ negotiations: Offeror intends to be committed upon acceptance. 

C. Advertisements: offers or solicitations?

1. Ads in general invitations to public to make offer

2. Exceptions: When ad would lead a reasonable person to believe that an offer was intended. Must be clear & definite. No room for negotiations. 

3. Notes on Interpretation:

a. Words used, omission of significant terms (method of acceptance, deadline)

b. Not specifically directed to a particular person (ad)

· Exception: Rewards are offers

c. Court will balance general expectation that ads are not offers against ad that uses language that would lead a reasonable person to believe that it is an offer.

d. Policy: not to condone deceptive advertising. 

e. Pepsico v. Flaky’s Frosties: role of hyperbole

D.  Offers under UCC Article 2
a. No rules that specifically address offers (common law applies)

b. Focus on whether agreements was made rather than technicalities

c. UCC 2-204 Formation in General: 

1) A K for the sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.

2) An agreement sufficient to constitute a K for sale may be found even though the moment of its making is undetermined.

3) Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is reasonably certain basis for giving an appropriate remedy. 
E. The Expiry of the Offer by passage of time

a. Specified or reasonable duration of the offer.

i. If offeror does not specify duration, then offer must be accepted within a reasonable time. 

b. The Effect of a Late Attempt to Accept: legally meaningless, new offer, or, if the offeror fails to object, not late.

F. Termination of the Offer Before Its Expiry by Lapse of Time

a. Rejection: Disagreement with terms.

b. Counteroffer (rejection plus new offer)

c. The Offerer’s Death or mental disability

d. Revocation

i. Must be communicated 

ii. Direct revocation: Receipt: requires that notice become available to the offeree so that if acting reasonably, the offeree would be aware of its contents

iii. Indirect revocation: learn that offeror took action clearly inconsistent with intent to enter into contract from a reliable source (i.e. sold to someone else). 

7. The Acceptance 

A. Defined: Offeree’s manifestation of assent (a knowing, voluntary & deliberate act)

a. Offeree must accept to the terms of the offer

b. Must manifest this agreement in the manner & the time prescribed.

c. Offeree must intend to be bound

d.  In general, offeree does not need to do anything to reject offer 

e. Offer may only be accepted by person or persons designated in offer

 B. Assent must accord with Substantive & Procedural Terms of offer


1. The Substantive terms of the offer (mandatory) are the offer itself

a. General rule: acceptance must correspond to offer. A response at variance with the offer may qualify as an acceptance provided that offeree’s intent to contract is apparent & the variations are not material.
i. More leeway when parties contract using preprinted standard forms ( b/c people don’t read forms, acceptance intended).

b. Qualified or Equivocal Acceptance

i. A response at variance with the offer may qualify as an acceptance provided that the offeree’s intent to contract is apparent and the variations are not material

ii. Roth v. Malson: No K b/c “qualified acceptance.” Could have written “I accept.” Required response from offeror. 

c. Legal Effect of a Non-Conforming Response (reasonable interpretation of response)

i. Counteroffer, Rejection with explanation or request for information, suggestion for changes.

C. Procedural Nature of the Offer

1. Defined: the procedure to be followed by the offeree if she wishes to accept. 

a. Offer need not contain procedure for acceptance

b. In the absence of procedure for acceptance, offeree may accept within a reasonable time and communication of that acceptance may be by any mode that is reasonable.

c. When offer specifies mode of acceptance. 

i. When offer clearly manifests mandatory/exclusive mode of acceptance, must be adheared to.

ii. Manner specified, but not exclusive: response must be a) consistent with, b) provide equal protection to the stated mode.

iii. If no mode specified, look to terms of the offer, custom, etc. to interpret what is reasonable under the circumstances.  

D. Effective Date & Communication of Acceptance

1. The effective date of acceptance is the date it is communicated

2. Inadvertent Manifestation as Acceptance: Performance indicating acceptance when offeree did not intend one.

i. Subjective intent may be too compelling to disregard

3. Silence or Inaction as Acceptance: 

i. Offeror cannot impose duty on offeree to take affirmative step to reject offer

ii. Two times when silence is binding: (1) when accepts ownership rights over property or benefit of service;  (2) when circumstances make it reasonable for the offeror to expect that the offeree will give notice of rejection.

4. Mailbox Rule: Acceptance takes effect as soon as it is put out of offeree’s possession (offeree has duty to ensure proper dispatch. Offeror accepts risk of lost or delayed mail).

Mail box rule does not apply:

a. Following a counteroffer or rejection

b. If the offer is irrevocable

i. If mailbox rule does not apply, acceptance takes effect upon receipt.

ii. Notes on interpretation: First must ask if mail is authorized mode of acceptance, if mail is, then can ask whether mailbox rule applies.

E.  Acceptance by Promise or Performance: Bilateral and Unilateral Contracts:

1. Bilateral K: Two outstanding promises. 

2. Unilateral K: One promise outstanding.

3. Performance as the Exclusive or Permissive Mode of Acceptance

a) When not clearly specified, offer can be accepted by performance or promise. 

b) Communication of acceptance by performance: When an offer invites acceptance by performance, no notification is necessary to make acceptance effective unless the offeror requests notification. However, if the offeree has reason to know that offeror has no way to learn of performance w/ reasonable promptness, notification is required. 

c) Acceptance of an Offer that cannot be accomplished instantaneously

1) Can the offer be accepted by promise?

2) When acceptance by performance permissive, then commencement = implied promise to complete

3) When performance exclusive, then commencement = in favor of offeree to exercise the option, to exercise the option, offeree must complete performance in required time. Performance must be completed to make offeror have a duty.

4) Preparation for performance ( commencement (can be fuzzy)

4.  When offer does not clearly prescribe promise as the exclusive mode of acceptance

a. When the offer is accepted by performance: Offeree has duty of notifying offeror when performance not directly rendered or the offeror has no prompt & reliable means of learning of it. 

b. Reverse Unilateral K: When offeree accepts by promise, but offeror’s performance occurs & is completed at the instant of K formation.

Notes of Interpretation: When looking at permissive modes, ask is this equivalent? 

F. Acceptance Under the UCC Article 2: 

UCC says very little about offer and acceptance, so generally ruled by common law.

A. UCC 2-204: Guidelines for deciding whether K for the sale of goods has been formed

1) A K for the sale of goods should be recognized if either the words or conduct of the parties show an intent to make an agreement

2) A K may be found even though the court cannot determine the exact moment of its making

3) It is not fatal to K formation that some terms are left open, provided that it is clear that the parties intended to make a K and the court can find a reasonably certain basis for giving an appropriate remedy.

.Interpretation: Courts should focus on existence of agreement & not be concerned with technicalities.

1) UCC 2-206
a. 1) Unless otherwise unambiguously indicated by the language or circumstances Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

b. An offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;

c. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods; but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. 
3. UCC 2-207: Battle of the Forms

1. Abolishes “mirror image” & “last shot rule”: If response best interpreted as counteroffer, subsequent performance is not deemed acceptance by conduct. Although K recognized b/c of mutual performance, K is not simply terms of last communication. 

1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
· In absence of indication that counteroffer intended, court should not apply “mirror image” rule. 
· If parties reach oral agreement, exchange confirmations that vary from each other or previous agreement should be treated as proposals (not A&O issue).
·  If K not between merchants than analysis stops here, unless they perform anyhow.

·  Is term too different? : look at how important the term is & is this term specific to this transaction or is it a general term?

2) The additional terms are to be construed as proposals for addition to the K. Between merchants such terms become part of the K unless: 

a. The offer expressly limits acceptance to the terms of the offer;

b. They materially alter it; or

c. Notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

Notes on Interpretation: 

· If response to an offer qualifies as an acceptance w/ additional terms, then those terms only enter into the K if between merchants & a-b.

· So narrow that additional terms will not become part of K.

· Material: term is not reasonably expected “surprise” (deviates from usage & custom) and its adverse effect on the offeror’s rights is severe enough to cause “hardship.”

· look at custom & trade usage. Is this in all types of K? Is this important? What impact does it have on rights of parties?

· Note tension that term can be material & yet not make response a counteroffer.

· Merchant (UCC 2-104(1)) is someone who:

a. Deals in goods of that kind

b. By his occupation, gives impression that he has expertise as to the goods or the transaction.

c. He employs an intermediary with that knowledge or skill, so that the intermediary’s expertise is attributable to him.

People who by their profession profess to have experience.

3) When there is no K but both parties perform anyhow, then K terms are those which the communications agree, supplemented by UCC.

7. Preliminary & Incomplete Agreements

A. The Problem of Indefiniteness: When parties clearly intend to K, but agreement:


1) omits some matter vital to exchange


2) does not fully, clearly or unambiguously deal with the matter


3) deliberately leaves matter open for negotiation

B. Omission

1. If key terms of K so uncertain (if K silent on key disputed term) & no basis to decide whether K breached or not,  no K: even if intended b/c no meeting of the minds.

2. Could also mean that parties have agreed to negotiate further

Interpretation: Different interpretations possible.  While it is ok for courts to fill in gaps, it is not ok for them to decide essential terms (must decide what are essential terms). 

C. Deliberately Deferred Agreement

1. General rule is “agree to agree’ is legally meaningless: no K until terms are settled.

2. In some situations, although no K, parties may have objectively agreed to negotiate in good faith, though some courts think this too indefinite to be enforced


3. If deferred agreement relates to central term & can’t interpret intent, then no K.


4. Parties could decide on formula or external source or standard.

D. Agreements to Record in writing


When parties reach an oral K and agree to memorialize in writing & one party breaks out. Could mean:

1. Writing was a formality: intended K to arise immediately upon concluding oral K.

2. Oral agreement not yet K: did not intend to be bound until details settled in writing.

3. B/c detailed terms unresolved, no K. However, committed to negotiate in good faith. Courts reluctant to embrace duty to negotiate. 

8. STATUTE OF FRAUDS

A. The Basic Principle


1. Requirements

a. Writing: “writing” defined loosely. Memorial of K need not be contained in single document.  It does not matter if writing intended to evidentiary or that it was addressed to other party.

b. Signature: Must be signed by the party against whom the contract is to be enforced. (need not be signed by both parties). “Signature” inc: “any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer”

Examples: letterhead is a signature, email address is not

c. Content: at minimum writing must prove 1) that a K was made; 2) identify the subject matter; 3) reveal “material” terms


2. Application:

a. Is this K subject to the SOF? 

(1) sale of land or the transfer of an interest in land

(2) K that cannot be performed within 1 year from the time of their execution.

(3) K for the sale of goods (over $500).

No: the K is enforceable even if it is not in writing

Yes—go to (b)

b. Is there a signed writing in a form sufficient to satisfy the statute? 


No: K not enforceable unless exception (c) applies.


Yes: K is enforceable

c. Do any recognized exceptions to the SOF apply?
 


(1) Part Performance exception


3. Notes:



a. Courts are wary of applying the statute rigidly to sincere oral contracts

b. Typically brought up at beginning of case. If ( wins, still must assert K—this is a preliminary issue



c. Failure to comply with SOF means K is unenforceable—not invalid.

B. The Statute of Frauds Relating to Contracts at Common Law


1. Sales and Transfers of Land


2. Contracts not performable within one year

a. The question to ask is may this be completed in one year or (in other words) if it was completed in less than a year would that breach the K?

b. Courts use loose interpretation b/c statute makes no sense.


3. The Part Performance Exception to the statute

C. The Statute of Frauds under UCC 2-201
1. K for sale of goods for the price of $500 is not enforceable unless

“there is some writing sufficient to indicate that a K for sale has been made between the parties and signed by the party against whom enforcement is sought… A writing is not insufficient because it omits or incorrectly states a term agreed upon but the K is not enforceable under this paragraph beyond the quantity of goods shown in actual writing.”

2. Between merchants if within a reasonable time a writing in confirmation of the K and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the the re

D. Interpretation: 


Courts are wary of SOF. 

9. CONSIDERATION

· Consideration is not always necessary/sufficient to make promise enforceable as a K

· Consideration is only an issue when there is an outstanding performance to be enforced.

· Consideration not an issue with unquestionable donative promises & commercial exchange

A. Elements: Restatement 2nd:

1. Promises/performances must be bargained for

2. Bargain: sought by promisor & given by promise in exchange for the promise/performance

· They must induce each other

3. Performance may be: 

a. An act other than a promise, or

b. A forbearance, or

c. The creation modification or destruction of a legal relation

· Measured as a detriment to the promisee; benefit to promisor is that she got what she bargained for.

· Can’t have detriment until you have a legal right. DeLeo Synagogue had no legal right to money until they received it. 

4. The return promise/performance may be given to the promisor or to some other person. It may be given by promisee or some other person.

B. The requirement of a bargain

1. Objective test used to determine contractual intent

a. When detriments on both sides vs. when detriments exchanged. Un-bargained for detriments ( estoppel

2. Difficult to discern from conditional gift
a. Look for evidence of promisor’s intent

b. Carlisle v. T&R Excavating: Secretarial services not consideration b/c done before promise to donate labor. Another court may have seen this differently. 

3. Examples of bargain/exchange: Patel v. Am. Board: bargain missing. The board was not trying to induce anything. DeLeo no exchange. Hammer v. Sidway, yes exchange. Beggar ex: objectively speaking, agreement to walk into store not bargained for exchange. Better understood as conditional gift. However, could go either way.

D. Formal functions of Consideration

1. Evidentiary

2. Cautionary

3. Channelling (objective basis for court to determine that a promise is contractual)

E. Substantive

1. Don’t enforce gift promises b/c not equitable

2. Don’t enforce commercial promises without consideration b/c 

What Suffices as Consideration?

F. Detriment and “Pre-existing” duty

1. Can’t have detriment if already obliged or that something is already forbidden. 

a. Pre-existing duty rule only applies if the promise is completely encompassed by the pre-existing duty (new detriment).

b. Pre-existing duty rule intended to protect against coerced modifications; however rule has shortcomings.

· Can evade with addition of minor new detriment

· Rule covers modifications that are legitimately agreed to (autonomy), such as with unforeseen difficulties.

c.    Rule abolished by UCC 2.209 & replaced with “good faith” test

2. Interpretation: Courts will stretch to find new detriment if they believe modification legitimate. 

3. Pre-existing duty to a third party

a. Pre-existing duty rule would apply, but b/c rationale behind duty not applicable; some only enforce when duty owed to promisor.

b. Hammer: Had nephew ben 21, still showed consideration b/c duty to refrain owed to state, not uncle.

4. Example: State v. Avis: PI gets reward b/c duty to investigate (K) with co(’s atty not duty to investigate other co(. 

5. We have pre-existing duties for police officers to avoid bribes.

6. Settlement Agreements (chronic area of dispute): 

a. Frivolous defense: I’ll pay the $ I owe you if you drop the suit

b. Frivolous claim: forbearance in pursing a patently invalid claim does not constitute consideration even if bargained for. 

c. Test for Legitimacy of a dispute (& thus whether consideration is valid): Restatement 2nd: 74 Settlement of Claims: that the claim or defense is objectively doubtful b/c of uncertainty in the law or that the person asserting it genuinely believes in its merits. 
1) Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless:

a. The claim or defense is in fact doubtful b/c of uncertainty to the facts or law [good faith] OR,

b. … party believes that the claim or defense may be fairly determined to be valid [reasonable]

2) The execution of a written instrument surrendering a claim or defense…is consideration if the execution…is bargained for even though he is not asserting a claim or defense or believes one exists.
d. Fiege v. Boehm: If there is an honest intention to sue, then immunity from suit is consideration (even if pretenses end up being false).

G. Measurement of Detriment: Adequacy of Consideration

1. Court does not inquire into adequacy of the consideration. Rule does not apply if:

e. Disparity results from underhanded bargaining or justifiable mistake

· Must balance against policies to protect autonomy & provide security to parties when one reneges b/c of bad decision

f. Detriment so nominal transaction may be viewed as a gift

2. Past Performance

a. Detriment suffered before promise was made cannot be exchanged for the promise. Although the detriment induced the promise, it was not induced by the promise. 

3. “Mutuality of obligation” : Concerned with party who is enforcing the K; trend to enforce if seriously made even if mutuality of obligation is lacking. Not a separate doctrine: just says must be real promises. 

a. Performance without obligation: mutual promises are not required for consideration. 

b. Conditional promises: Unless condition comes to pass, promise not enforceable. Iacono v. Lyons (233) (implied promise to play). This could also have been seen as conditional gift. 

i. Not really a promise if 1) impossible condition or 2) too much discretion. 

c. Party’s performance discretionary

i. Courts sometimes stretch to find consideration where discretionary promises make commercial sense by implying an obligation to exercise discretion in “good faith” or reasonably.

ii. Satisfaction clause: Matei v. Hopper (235)

d. Exclusive Dealings, Output Requirements Ks under UCC 2-306

1) A term measuring quantity by the output of the seller or the requirements of the buyer means such o/r as may occur in good faith, except no quantity … disproportionate to any estimate or to any normal prior o/r that may be tendered or demanded.

2) [A]greement by either the seller or they buyer for exclusive dealings … imposes, unless otherwise agreed, an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote the sale. 
Example: Prob. 9.2 (240)

10. PROMISSORY ESTOPPEL (Need to review w/ E&E)

Generally PE is a theory that sometimes protects a promisee who has relied to his detriment on the promise even though consideration or other elements of enforceability are missing.

A. Elements: Restatement 2nd §90:


1. Promise: future commitment (express or implied) 

· Is promise definite or vague?


2. Promisor reasonably expects that promise will induce reliance


3. Promisee justifiably reliance/forbearance based on promise

· Not reasonable to rely on promise if SOF would have applied.


4. Enforcement of the promise is required to prevent injustice

· This requires a real detriment. 


5. Remedy limited as justice requires

· Consider both K v. tort remedies

B. Notes on Interpretation: PE rests at the intersection of K and tort law & there is a debate over which camp the theory belongs. 


1. PE as substitute for consideration: 

· Is promise is worthy of enforcement of a K?

· All the other trappings of K should also be present

· Statute of Frauds may apply--

· Remedies are K remedies: enforcement of K, expectation damages, etc. No emotional distress

Examples: Deli v. University of Minnesota: Court said PE was a theory under K law & therefore, Deli could not recover emotional distress damages without alleging independent tort claim. No consideration b/c 1) agency; 2) no right to view tape until it is in possession (conditional promise); 3) tape school property, so pre-existing duty. 


2. Independent theory of recovery (tort):  

· Remedy probably restore promisee to position he/she was before relied on promise.

· Emotional distress damages available under tort.


3. PE is both K & tort

C. Nonreciprocal promises:

Policy: Promisor should be held accountable when promisee justifiably relied on promise.

Examples: 

· Kirksey v. Kirksey: Widow abandoned her home & moved 60mi when invited to stay with brother-in-law. Court found no K b/c no bargained for consideration [similar to tramp hypo]. 

· Ricketts v. Scothorn: Grandfather promises granddaughter $2000 to quit work, but dies before paying her. Courts uphold promise even though no consideration b/c of reasonable reliance. 

· Wright v. Newman: child support case. No consideration b/c forbearance in not pursuing support from natural father not bargained for exchange. Court enforces promise as if K: she gets what she was promised, vs. what she lost. Dissent says that justice does not require enforcement of the promise b/c she had no reason not to pursue support from father & b/c Wright not involved for 7 years. 

Charitable gifts:

· In re Morton Shoe Company: Unpaid pledges to CJP, which, based on pledges, establishes budget, determines amount of distributions, hires personnel, & borrows money from banks so it can make distributions before receiving pledge amounts. Court said promise enforceable under consideration and promissory estoppel theories: 1) CJP promised to spend pledged amounts in accordance with charter (is this really consideration), & 2) substantially relied on promise (was this reliance reasonable?). 

· In re Park Avenue Associates: Promise to create archives in Jacobs’ honor not enough  to support consideration b/c was planning on building museum anyhow. Simply entering money into books not enough to establish detriment necessary for promissory estoppel, however, reliance on pledge as collateral for loan counts.

D. Commercial Promises:

1. Whereas courts tend to be generous in enforcing charitable promises, more discerning in the commercial context and subject promissory estoppel to a higher level of scrutiny.  Rationale is that, given commercial motives in business world, any reliance on gratuitous promises almost by definition unreasonable. 

Examples:

· E. Providence CU v. Geremia: ( fails to keep insurance up to date on car used as collateral for loan. K says that ( may undertake insurance payments. Court K is a promise supported by consideration b/c of the interest ( would charge ( to undertake insurance payments. [P says promise not clear in this case. Better understood as a threat to exercise a right under the K]. Court says would also have found for ( under promissory estoppel b/c thinks that ( relied reasonably on ( to their detriment (also questionable).

2. Promissory estoppel in Commercial negotiations: When no K has been made, instead ( promises that K is forthcoming. Using PE in these instances is a departure from the traditional view that party is free to break off negotiations at any time for any reason (freedom to K). Courts unlikely to use promissory estoppel to enforce a promise to negotiate in good faith. If courts do enforce, only going to give reliance loss [not enforce potential k b/c no guarantee that, even with good faith, K would have been entered into]. 

Examples:

· Hoffman v. Red Owl Stores: This is a promissory estoppel case vs. a duty to bargain b/c Hoffman made no promise to Red Owl. Court does apply PE, but this is exceptional. Also, only compensates Hoffman for reliance loss.

· Gruen Ind. V. Biller: reliance not reasonable b/c 1) agreement subject to numerous considitions under third party control, 2) promise informal: both parties are not naïve here, no unjust enrichment, 3) no injustice will result from not enforceing promise: these are the normal risks of doing business. 

E. Remedies in Promissory Estoppel Actions

Theme: Is promissory estoppel a contract action or an independent theory of liability? Also, consider whether court should enforce promise or compensate for reasonable reliance? 

11. OPTIONS & FIRM OFFERS
A. Option Contract: Promise to keep offer open supported by consideration. When there is an option K: any attempt at revocation ineffective

· Original offer remains if a) offeree rejects offer or makes counteroffer, and b) offer continues if offeror dies or losses legal capacity.

1. Consideration compensates offeror for the risk he assumes when he commits to keep offer open.

Notes on interpretation: Courts more lenient on finding consideration. Less suspicious of “nominal” or “sham” consideration. Mere recital of consideration may be effective (saying there was consideration when in fact none was exchanged). Policy is that option contracts serve important commercial purposes by allowing offeree to deliberate without fear that offer will be revoked. Also, option contracts are made at the beginning of the bargaining process, which may make finding formal consideration difficult. 

B. Promissory Estoppel as basis for option contract
1. Especially relevant where sole means of acceptance is through performance, but performance cannot be accomplished instantaneously.

2. Rest. 2nd §45: creates an option K once the offeree begins (or tenders) the requested performance.

3. Subcontractors & 

4. Remedies: Courts concerned about preserving consideration for K, will want stronger showing of reliance than those that question the value of the consideration doctrine in this context. 


Examples:

· Drenned v. Star Paving: Subcontractor’s bid is an implied promise enforceable under a theory of promissory estoppel (consideration substitute). Promise made with intent to induce, inducement reasonable, injustice only remedied by enforcement of K. [Not a K b/c use of bid not acceptance of offer (not intended as such); not an option K b/c no consideration given to keep offer open.] 

· Pavel: acknowledges that danger of creating option under promissory estoppel, is that contractor can speculate against subcontractor’s bid. Court says that once we create an option K under promissory estoppel, you mst accept bid of subcontractor if you get the job (this is an injustice remedy). You loose option if you bid shop or wait too long. 

C. UCC 2-205

Abolishes consideration requirement in some circumstances.

· A signed writing (if form provided by offeree, must be signed by offeror)

· By a merchant (the offeror)

· Which by its terms provides assurance that offer will be held open. If terms do not specify duration of option, duration is reasonable & not to exceed three months.

12. OBLIGATION BASED ON UNJUST ENRICHMENT & MATERIAL BENEFIT

· Not based on a promise. 

· Arises when claimant has conferred a benefit on the recipient under circumstances that make it unjust for recipient to keep the benefit without paying for it. 

· This is a separate and independent cause of action from K and promissory estoppel.

Examples:

· Down payment on a house & seller reneges. While breach of K, buyer only entitled to expectation damages. IF she can buy house for less than asking price on market, then no expectation damages. She  can still sue under unjust enrichment theory to reclaim down payment. 

· If K is unenforceable or has fatal defect. If K to buy house was unsigned so that it did not comply with SOF & buyer unable to enforce K. However, if seller reneges, buyer can still claim unjust enrichment. 

· Not limited to contracts: Also remedy to restore benefit under circumstances that did not give rise to K. Unconscious person delivered to hospital for ER care. Hospital can collect payment for services under unjust enrichment. 

Elements:

1. Injustice: 

· Not unjust if benefit given: gratuitous volunteer

· Benefit imposed & cannot be returned by “officious intermeddler”

· Hospital not intermeddler b/c unconscious & unble to K. Law assumes recipient would have wanted care.

· If benefit can be returned and understood not to be a gift, she should give it back.

2. Enrichment: The benefit (property, services, or some other economic benefit)

· Remedy is restitution:  return of benefit or money judgment for value of benefit

· Quantum merit (as much as deserved): market value of services

· Quantum valebant (as much as they are worth): market value of goods

3. Other terms:

· “quasi-contract”: unjust enrichment

· “contract implied in law”

4. Examples:

· Martin v. Little Brown & Co.: No unjust enrichment b/c volunteered info: gratuitous intent precludes injustice. No implied K b/c no intent to K. 

Moral obligation or Material benefit rule:

· An exception to the consideration doctrine that a promise be bargained for
· A prior detriment may be treated as sufficient to support later promise given on account of it.
· In all situations where it is used, three circumstances exist:
· Some benefit was conferred on the promisor by the promisee before the promise was made
· The benefit unjustly enriched the promisor
· The promisor subsequently made a promise to pay for the benefit.
· Exisits in two aspects: When promisor makes a promise ratifying a preexisting legal obligation that has become unenforceable > well regonized
· Promisor relates a material benefit that was previous conferred on the promisor > controversial.
· 1) Application to where a debtor promises to pay preexisting unenforceable legal debt: previous debt was discharged (ie under bankruptcy) or 2) debt was voidable by promisor (minor, assent obtained by fraud)

· Moral obligation where the benefit does not constitute an unenforceable legal debt: the material benefit rule: established principle that material benefit could justify enforcement of subsequent promise. 

When a promise is made after the receipt of the benefit. (past consideration)

Restatement 2nd ELEMENTS:

1) promise

2) recognition of prior benefit

3) injustice if not enforced

4) must not have been gratuitous (reasonableness standard: can use community expectation standard)

5) must not be disapprotionment. 
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