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· Formation of a contract

· Both parties must intend to be bound by contract

· Courts do not want to form a contract where not was intended

· Remember that contract liabilities are to compensate for financial loss

· Sales of Goods 

· Governed by the UCC – statute so precedent over court decisions

· ALWAYS stop to consider UCC scope

· In a hybrid transaction there are two tests that can be used:

· Predominant purpose test – what was contract mostly dealing with?

· Gravamen test – just look at that part of contract

· It is up to the courts to decide, UCC doesn’t say which test to use

· Objective Test

· Used in determining intent in offer/acceptance 

· Subjective evid can be used to back up objective evidence

· If both parties subjectively didn’t want contract then objective doesn’t matter

· Purpose is to protect the reliance interest of other party

· Offer and Acceptance

· Officer is a proposal that is made in a way that a reasonable person understands that if they accept the proposal then the contract is complete

· “Definiteness” is very important factor in an offer

· Power of acceptance – by making an offer your lose control of deal, therefore if you haven’t given over control of negotiation then you haven’t made an offer

· Are advertisements offers?

· Typically ads aren’t an offer, but if it’s got definite terms and someone performs the specific actions requested then it can be a contract (did lang imply you are bound?)

· Sending an ad to a specific person could make the terms definite enough 

· Catalogs and TV commercials aren’t contracts – too indefinite

· UCC often covers a lot of ads now (sale of goods)

· When offer is made there are 3 possibilities: acceptance, rejection, counteroffer

· To accept an offer, must follow substantive and procedural content

· An offeree must communicate acceptance to offeror – if offer is silent on mode and time, must be communicated within reasonable amount of time and with a reasonable mode

· On forms, go with written word over printed

· Remember in acceptance that shall is absolute while may is nonexclusive

· Mailbox rule – when an offer allows acceptance by mail, the acceptance takes effect when it is put in mailbox
· Until acceptance is communicated, offer can be revoked by offeror – but your revocation doesn’t take effect until you  notify other party (no mailbox rule here)

· Cannot be revoked if consideration is given (then it’s an option)

· Hearing of revocation through grapevine is okay so long as reasonable

· Bilateral-Unilateral Distinction

· Unilateral if party can accept through performance

· If you accept by performance you don’t have to notify the other party (unless they wouldn’t reasonably have any way of knowing you had started)

· If acceptance by performance, beginning performance is moment of acceptance

· General presumption is that if offer doesn’t specify whether to accept thru promise or performance then either one is fine

· If it is an undue hardship to put all terms up front then company doesn’t have to as long as buyer could reasonably expect that they are included

· The Problem of Indefiniteness

· In order to find that a contract exists there must be at least some definite terms

· Basically just give enough terms for court to see what was intended and give means for the court to decide on uncertainties

· Underlying policy: uphold contract if people really did intend to be bound

· Obligation to Bargain in Good Faith

· Can be required to negotiate in good faith if both parties have agreed to do so

· Means that both parties agree to not act in bad faith or to walk away from negotiations for no reason at all

· To imply obligation, look at totality of circumstances to see if parties have reached stage where both expect to keep going

· Courts may look at other behavior in determining – did you act like you were bound?

· If court finds obligation, then must look at what that means – can be difficult to show if someone acted in bad faith

· Consideration usually not a problem – each party undertakes to bargain

· Emphasis is generally on Not finding obligation of good faith (yay free negotiation) so some courts don’t even recognize the doctrine

· Statute of Frauds

· Applies to: 1) transfer of real property, 2) actions that cannot be performed with a year, or 3) sales of goods under UCC Art 2

· Ask 3 questions: 1) is contract subject to SoF?  If yes, then 2) is there some writing that satisfies statute of frauds?  If no, then 3) does the contract fit into any exceptions?

· Requirements for writing under SoF: 1) must be in writing, 2) must be signed by party against whom it is to be enforced, and 3) must have enough content to prove contract was in fact made and to identify its subject matter and reveal material terms

· Remember you can combine documents to satisfy this

· Remember that SoF is only used to determine if there is an enforceable contract

· For 1 year SoF actions, only applies if by its terms contract does not allow performance in less than 1 year (indefinite duration doesn’t count)

· Signature can be letter sent from email and letter written on company letterhead

· SoF is often used in conjunction with summ judge

· Partial performance is one of the exceptions to the SoF – not universally recognized

· Sales of goods SoF is covered by UCC 2-201 – must be $500 or more 

· If both parties merchants, then accepting party has 10 days to object in writing or they have accepted

· Exception to UCC SoF if: 1) specially made for buyer, 2) not suitable for resale in ordinary course of business, 3) seller reasonably indicate goods are for buyer, 4) seller began performance before notice given, and 5) must have substantially begun

· Another exception: if payment has been made and accepted

· Consideration

· Must have detriment that is benefit to other party – both parties must have!

· Detriment just means giving up something you are not legally obliged to do

· Deals with the enforcement of a promise

· There must be an exchange

· Adequacy Doctrine – economic value doesn’t matter (unless nominal)

· If consideration isn’t found, can always turn to promissory estoppel

· Absence of an economic benefit is good evidence of no consideration – not always

· Not enforceable with gifts (consider mostly deals with commercial transactions)

· Promising to do same thing twice isn’t consideration (already obligated)

· Promises have to be given in good faith

· Mutuality of Obligation – both parties are bound or neither are – doesn’t lead to lack of consideration!

· Promissory Estoppel

· Basic elements set out in Re(2) §90

· Must be a promise

· Must be made with reasonable expectation that it will induce reliance

· Must actually induce action/forbearance

· Must be being to extent necessary to prevent injustice

· Remedy limited as necessary

· Alternative remedy that is available when there is no contract

· Many jurisdictions don’t require actual reliance for prom estop

· Prom estop can be used in private and commercial settings

· In commercial negotiations, only works if parties are extremely unequal

· Remember to question agency

· Remedies available under prom estop

· If viewed as contract remedy, give expectation damages

· If viewed as separate remedy, give reliance damages (like tort)

· Overall, damages must be based on what is appropriate under circumstances

· Options and Firm Offers

· Create option by giving consideration in exchange for promise to keep offer open

· Nominal/shame consideration is accepted for an option

· Can actually just get in writing that there will be consideration given – that’s enough

· Even if offer is rejected, if there is option then offer must remain for full period

· Firm Offers under UCC 2-205 require:

· Offeror must be a merchant

· Must be a signed writing

· Must by its terms give assurance that offer is held open and not revocable

· If no time stated then reasonable time no longer than three months

· Unjust Enrichment

· Two elements to be satisfied: 1) injustice, and 2) enrichment

· Do not have to prove there was a contract

· Can also be called “quasi-contract” or “contract implied in law”

· Does not mean it’s a contract, just that law pretends there is one

· Also diff from “contract implied in fact” – based on conduct of parties

· Volunteers have no right to restitution (given for gratuitous intent)

· Officious intermeddler also has no right (someone who imposes benefit on you without any change for you to reject benefit)

· Remedies: quantum meruit (market value for goods) and quantum meruit (market value for services) – both must be reasonable

· Moral Obligation/Material Benefit Rule

· If you promise to uphold a pre-existing obligation then no new consideration in needed to form new contract

· Webb extended to say promise in recognition of something done beforehand will be enforced without consideration – not widely recognized, however

· Doctrine is basically a legal fiction that says there was actually consideration

· Re(2) §86 gives requirements: 1) promise, 2) prior benefit recognized by promise, 3) not gratuitous/doesn’t lead to unjust enrichment, 4) not disproportionate, and 5) enforce to extend necessary to do justice
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