1) Introduction to Contracts
a) Legal definition of Contract: Four essential elements:

i) Exchange relationship

(1) Doesn’t have to be money

ii) Created by oral or written agreement Between two or more persons
(1) Must be voluntary and consensual – although one person may feel compelled to enter

(2) intend to create a contract

(3) subjective agreement v. objective agreement

iii) Containing at least one promise

(1) Express or implied

(2) Both parties promise – bilateral contract
(3) One party performs, the other promises – unilateral contract
(4) If exchange is instantaneous, there is no contract -- executed exchange

iv) And Enforceable by law

(1) Remedies for breaches

(2) Contract v. ethical and moral agreements – only contracts are enforceable
(3) Custom – what can be reasonably expected of the nature of the agreement
(4) How enforceable?  Common law (written up in Restatement, Second); UCC

v) Example: Cohen v. Cowles Media
b) What makes an agreement into a contract – Forming a Contract
i) Offer

ii) Acceptance 

iii) Consideration

c) Enforcement of Contracts: Remedies

i) Expectation damages -- money
(1) cost difference between getting contract and getting same goods or services elsewhere

(a) must make reasonable attempt to find same deal elsewhere

(2) best approximates financial position plaintiff would be in had contract be fulfilled

(3) expectation damages are the normal remedy

(a) hard to enforce order for specific performance

(b) more efficient when a substitute good or service is readily available
(c) specific performance can approximate involuntary servitude, which is illegal

(4) failure to pay damages is not enforceable by contempt proceedings
(a) must take other legal action

(b) if defendant has no assests, no damages may be recovered

ii) Specific performance
iii) Injunction – court order
iv) Example: Keltner v. WACO
d) Questions of law = to a judge, Questions of fact = to a jury, this is a tension in contract law: what is the issue a question of?

2) Sales of Goods and Article 2 of the UCC
a) Common law – governs contracts, unless legislation has been enacted to codify common law

b) Common law -- sales of non-goods, including services
c) Uniform Commercial Code
i) Model statute which may or may not be adopted by states

ii) Governs transactions involving the sales of goods

iii) Can be considered either common law, codified, or an influence on common law

iv) Where UCC is silent, common law is applied. 

v) Where UCC speaks, common law is overruled

vi) Courts may choose to analogize some contracts to contracts for sale of goods, and apply UCC governing principles to the transaction

d) Scope of Article 2

i) “sale” – passing of title for a price

ii) “goods” – all things, especially manufactured, that are movable

(1) Four elements
iii) Hybrid Transactions:

(1) When contract in question involves both services and the sale of goods
(2) How to determine if something is a good, or a service?  Common-law tests:
(a) Predominant Purpose Test
(i) What was the intended purpose of the parties?

(ii) Evidence: language of contract, nature of business, etc.
(b) Gravamen Test

(i) What is the issue at dispute?  Is it over goods or services?

(ii) This test used more infrequently

(c) Different jurisdictions use different tests, which affects uniformity of the law

iv) Is important to determine whether UCC applies to hybrid transactions for:

(1) Warranty claims

(a) goods bought under UCC have implied warranty for workablility

(b) in common law, goods are as-is

(2) Statute of Frauds

(a) Contracts must be in writing for sales over $500 and for real property

(3) SOL

(a) Different claims under UCC have different deadlines 

(i) 6 years for non-sales

(ii) 4 years for sales 

v) Examples: Pass v. Shelby, Custom Comm. v. EF Johnson

3) The Objective Test and Common Law Offer and Acceptance
a) Agreement to enter a contract

i) a contract is a consensual relationship

ii) What is meant by agreement?  

(1) Communication of contractual assent

(2) Manifestation of state of mind of parties – their consent, agreement, volition, intention, etc
(3) Two ways to talk about manifestation:

(a) Early 1800s -- subjective – true meeting of the minds

(b) Turn of the century -- Classicist – opposite -- manifestation of intent all that matters

(c) Objective test – theory now used in contracts law
(i) Thinking and subjective evidence is used as support for objective evidence but only when it does not directly contradict manifest behavior – in other words, only when it helps determine objective meaning
b) Reliance interest – when one party in a contract makes a promise, the second party is entitled to rely on that promise

c) Objective standard for determining assent to a contract; also, objective standard not only for determining existence of a contract but also its terms

d) Giving meaning to facts of a case:

i) The language of the contract

ii) Immediate context of contract

iii) The business or societal context

iv) The Reasonable Person

e) Rule of Construction:  when court cannot decide which party is right and which is wrong, and it is considering both a narrow and a broad meaning of the contract, it must resort to a broad interpretation.
f) Example of objective standard applied: Kabil v. Mignot

g) Deliberately undisclosed Intent

i) Subjective evidence does not outweigh objective evidence when it directly contradicts manifest behavior

ii) Interpretation of manifest intent should be made when considering parties’ relationship, rather than a only a reasonable person – must put oneself entirely in position of parties making contract
iii) Example: Lucy v. Zehmer

4) The Offer
a) What is an offer?  Defined by Restatement, Second:
i) Manifestation of

(1) Offer must be communicated

ii) Willingness to enter into a bargain

(1) Specify terms

iii) So made as to justify another person in understanding that
(1) Must be directed at a specific person or group

iv) His assent is invited and will conclude the bargain – all negotiation would cease if offeree was to accept

(1) Specifically invite acceptance

(2) Contract arises without any further approval by the offeror

(3) Creates in offeree “power of acceptance”

b) An offer is followed by:

i) Acceptance

ii) Rejection

iii) Counteroffer

c) Offer can be terminated by:

i) Specified deadline

ii) Reasonable deadline

iii) Late attempt to accept = counteroffer

iv) Rejection

v) Death or mental disability of offeror
vi) Revocation – only becomes effective when it is communicated to the offeree

d) Offer v. Proposal – how to distinguish between them

i) Language 

(1) Timelines, deadlines, payment terms, how to communicate acceptance, etc – real offer does not omit important terms
(2) Direction to a specific person

(3) Trade-specific language

(4) in drafting contract, make sure intent is adequately communicated to other side

ii) What does a reasonable person think?  Common interpretations of words
iii) Contextual evidence – relationship between parties
iv) Is there an intent by offeror to be bound as soon as the offeree agrees?
v) 3 things needed to have an unequivocal offer 

(1) It is clear that an offer is being made

(2) Spell out all terms, or court might decide no offer exists, or loopholes will be found by acceptee
(3) Set out terms of response to increase surety that acceptance was made
vi) How to make sure you are NOT making an offer:

(1) Language to invite proposals and offers
(2) “this is not an offer”

e) Examples of offers in question:
i) Fairmount Glass Works

ii) People v. Braithwaite

f) Advertisements: offers or solicitations?  
i) Unless something (language) indicates an offer, assume that ad is a solicitation

ii) Example cases:
(1) Lefkowitz 
(a) normally, an ad is a solicitation, but here offer was couched in an ad
(b) had specific terms, acceptance would be by performance -- “first come, first serve”
(2) Harris v. Time 
(a) ad was an offer, acceptance by performance – tear open envelope
(3) PepsiCo
(a) is television commercial an offer?  Look at language and context
(i) “see catalog for details”

(ii) catalogs are solicitations for offers to buy via an order form.  Seller can turn offers down at his discretion – order too large, no stock, etc.

(iii) “subject to availability”

(iv) “this is not an offer”

(b) is this commercial a joke?  What would a reasonable person believe?

iii) Courts – reluctant to find for defendant in these cases – public policy of cracking down on companies who rip off customers – bait and switch advertising
iv) If “offer” results in multiple “contracts,” “offer” was really a solicitation

g) Offers under UCC Article 2

i) Only fall under UCC if sales of goods are involved

(1) “sale” – transfer of title from A to B for a price” – not necessarily money

(2) “goods” – moveable, tangible objects

ii) UCC 2-204
(1) Not that explicit -- generally, loose, open-ended

(2) Much like common law – and where UCC doesn’t mention something, common law applies
(3) Many more rules under UCC for acceptance
(4) Unless offeror makes it clear that they care about mode of acceptance, that mode is flexible
iii) § 2-204. Formation in General.
(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract. 

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined. 

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
5) Acceptance
a) Nature, mode, and effect of Acceptance

i) Acceptance cannot be compelled
ii) Buyer must communicate acceptance to seller

(1) Must effectively manifest intent to buy

(2) Simply “meaning to accept” not enough – ie Roth v. Malson, standardized forms mistake

(3) Old rule -- acceptance must be the “mirror image” of the offer, corresponding exactly with it; today, apply rule only where the response makes material changes to the transaction
(a) Happens frequently with standard preprinted forms

(b) See UCC 2-207

iii) exclusive method of acceptance -- Seller may specify how offer should be accepted
(1) Requires very strong language to be exclusive

(2) “the only way, shall” – mandatory; “may” is permissive
iv) permissive method of acceptance -- Seller may not specify – or no method of acceptance
(1) Most sellers just want to sell, and won’t be too picky about acceptance

(2) acceptance in a reasonable time and reasonable manner – ie Keller v. Bones
(3) what is “reasonable?”

(a) ”four corners” interpretation – language of document itself
(b) Go beyond four corners with context – what is custom, common expectation, industry standards? 

(4) When modes of acceptance are only “suggested,” are there appropriate substitutes?

(5) Mailbox Rule – acceptance takes place once notification of acceptance is dropped in mailbox and effectively out of the control of the buyer
(6) Example case, reasonable manner:  Okosa v. Hall, car insurance/accident
(7) Example case, reasonable time:  Vaskie insurance claim/SOL
v) Inadvertent manifestations of silence as acceptance

(1) Not covered in depth in this course

(2) Basic rule – to accept an offer, you must be aware that you are accepting an offer

(3) If acting in manner to accept offer, without knowing offer exists, this is not acceptance

(4) Silence cannot be a prescribed method of acceptance – can’t be trapped into offers

(a) Exceptions: ongoing relationships, or where use of service/item manifests acceptance (not true silence)

vi) Acceptance has NOT been communicated if it is retractable BEFORE the other party receives word of acceptance.

vii) If and when acceptance is communicated to seller, contract comes into being
viii) If “acceptance” has terms in addition to original offer, it is a counteroffer

(1) Ie Roth v. Malson
ix) “Last Shot Rule”
(1) Last person to communicate prior to an acceptance has made the governing offer.
x) When agents are involved:

(1) Communication of acceptance to acceptor’s agent – not effective

(2) Communication of acceptance to offeror’s agent – effective, even if that agent doesn’t tell offeror right away that an acceptance has occurred.

(3) Who is an agent?  Either authorized officially by a party, or a person whom is reasonably believed to have authority based on contact with that person.
b) Effective date of acceptance

i) “mailbox rule” – communication of acceptance started and beyond acceptor’s control
(1) Contract comes into being at this point, even though there may be a period where the offeror doesn’t yet know of the acceptance.

(a) Offeror could always specify acceptance to take place when they receive notice in-hand if this is an issue.
(2) Mailbox rule applies also to faxes and emails… once sent, acceptance has taken place.
(3) Problem of proving when a letter has been mailed?
(a) Certified mail

ii) When would mailbox rule not apply?

(1) If acceptance is a change of heart following a counteroffer or rejection
(2) If offer is irrevocable 

iii) If mailbox rule does not apply, what constitutes receipt?
(1) When news is brought into control of party, when it is physically possessed

(a) Regardless of whether or not email, letter is opened, or voicemail checked

(b) Knowledge of possession can be had immediate if action is taken

iv) Indirect communication of acceptance also valid

(1) Third party involvement -- agent
c) Termination of power of acceptance – how can an offer come to an end?
i) Time lapses until a deadline is reached

ii) Rejection of offer – cannot change mind, but can make new offer instead

iii) Counteroffer

iv) Revocation – can be made at any time, unless offeree has paid to keep offer open until a certain date
(1) Example – Hendricks v. Behee

(2) Must make revocation before acceptance is effectively communicated – ie, before acceptance dropped in mailbox (Mailbox Rule) or given word otherwise
(3) Making revocation known to offeree 

(a) No mailbox rule applies – revocation can only take effect when offeree receives word

(b) Revocation is valid just as long as somehow, whenever, notice is given to offeree
(i) Example: Dickenson v. Dodds, indirect notice of revocation

(c) Information to indicate revocation must be clear

d) Acceptance by performance – Unilateral Contracts
i) Exclusive method of acceptance is performance 
ii) Examples: Carbolic Smoke Ball Co., also Lefkowitz, Time
iii) In unilateral contracts, there is a difference between entering contract and fulfilling promise
(1) One person performs their half of the bargain immediately
(2) The second person promises, and a contract forms
(3) Later, the second person performs
(4) If performance happens for both simultaneously, no contract has happened at all
(5) If promises happen for both simultaneously, there is a contract, a bilateral contract
iv) In a unilateral contract, when does acceptance occur?
(1) Buying a product, using it?
(2) Specify mode of acceptance to tell exactly when contract comes into being.
v) Example: Harms v. Northland Ford
(1) Offer: play golf; if hit hole in one, win car
(2) Acceptance: teeing up – now a contract.  If hole in one is hit, she gets car.  If not, no car.  This is the contract with the dealer.  Contract with golf club: fee to play game only, has nothing to do with car.
(3) Prize: conditional upon hitting hole in one.
(4) Contract doesn’t mean automatically getting the prize
vi) May accept by performance in bilateral contracts if no mode of acceptance is specified
vii) Restatement, Second §§ 45, 62
(1) Offer calling for performance of acceptance – when that performance is instantaneous, no lag time, we have a perfect situation
(2) What if performance is NOT instantaneous?  A service that takes awhile, etc.?  When does acceptance take place, when performance starts, or ends?
(3) § 62

(a) Bilateral contract = mode of acceptance permissive
(b) Where offer does not mandate acceptance by performance, beginning of work = beginning of contract, because this is the promise, promise to finish the work.
(c) Don’t have to accept by beginning performance, but do, so contract comes into being

(d) Neither person can quit without breaching contract – must finish work, must be paid for work
(e) This is the usual case

(4) § 45

(a) Mode of acceptance (act) is mandatory/exclusive = unilateral contract
(b) If acceptance only took place at completion of performance, offeree would have no protection from revocation while in process of performing

(c) Beginning of act by offeree creates only an option to contract – entire process of action is an acceptance
(d) Irrevocable offer = offeror is bound and cannot revoke – offeror takes a risk
(e) But offeree can revoke/stop accepting at any time – offeree in power
(f) This is the more unusual case

viii) When does performance begin?

(1) Must be doing something that is actually in the contract

(2) ie, contract to mow grass = getting mower ready, driving to site is not the start of acceptance

ix) If offer is accepted by performance, when that performance can’t be seen, must also communicate acceptance to offeror.

6) Acceptance Under UCC Article 2
a) Basic Principles of Acceptance for Sales of Goods

b) Where UCC doesn’t mention something, common law applies

c) § 2-206. Offer and Acceptance in Formation of Contract.

(1) Unless otherwise unambiguously indicated by the language or circumstances 

· (a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances; 

· (b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. 

(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

i) Acceptance leads to contract – seller liable for breach of contract for sending wrong goods if he didn’t inform the buyer

ii) In common law, sending wrong goods without notice would be a counteroffer – here, UCC differs – sending wrong goods with notice is a counteroffer
iii) Revised UCC 2-206(3):
A definite and seasonable expression of acceptance in a record operates as an acceptance even if it contains terms additional to or different from the offer. 
d) Example of offer/acceptance under UCC – ProCD v. Zeidenberg

i) What makes acceptance = use here?  Special terms in license that enable buyer to return product if terms are unacceptable

ii) Here, acceptance only happens when terms are known – no hidden terms allowed

e) Elsewhere, there can be “hidden” terms – terms not known from the start, but binding – look at industry standards and reasonable expectations of an informed consumer to figure them out.

i) Insurance contracts, ticket sales, etc

ii) This is not involuntary contracting!

f) As long as terms are fair, and person can find them out somehow…

g) If terms are not customary, they are invalid

h) Battle of the forms – using standardized documents to make a contract – how to deal with this modern phenomenon?
i) Common law offer and acceptance rules no longer apply

ii) “Boilerplate” language often different – so some terms are different

iii) If common law were applied, there would be no contract, because essentially an acceptance with fundamentally different terms is a counteroffer…

iv) But we want to encourage contract formation…so
i) UCC 2-207 – should change with revision of Article 2.  No states have yet passed this.
i) Inherent problems with 2-207: 
(1) Tries to take into consideration common practice of NOT reading fine print
(2) But rules are set up so that fine print can be taken into consideration anyway, and used to benefit one party or another
(3) Also, there are errors in drafting which make interpretation of 2-207 difficult
ii) Existing § 2-207. Additional Terms in Acceptance or Confirmation.
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 
 (2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 

· (a) the offer expressly limits acceptance to the terms of the offer; 

· (b) they materially alter it; or 

· (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act. 
j) Under 2-207(1), we decide if we have a contract at all.

i) Will only try to resolve conflicting terms if there is a contract, and a definitive acceptance.

(1) it is possible to have an acceptance w/ different terms than offer, if acceptance is definite (material) and seasonable (timely).  
(2) Materiality – purported acceptance must not be hugely different than terms of offer.  
(a) Usually, handwritten terms, not boilerplate terms, are the terms which are material.
(b) Ask question – is this term specific to the contract?  
(3) Focus is on substantive content, rather than procedural.  The what, not the how.
ii) What if terms are too different?  It is a counteroffer.
(1) Make counteroffer by saying “my acceptance is conditional if you agree to these terms.”

iii) Like common law, UCC requires acceptance before a deadline if one is specified; if not specified, within a reasonable time.

k) When we decided that according to 2-207(1) there IS a contract, we look at 2-207(2) 

i) figure out what to do about the boilerplate terms which are not matching up.  

ii) Whose terms, or what other terms, will govern?
iii) Must find out if there is a point where boilerplate terms don’t match up enough to have a contract.  
iv) Additional terms in the “acceptance” become part of the contract if:

(1) The contract is between merchants:  ("Merchant" means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.” UCC Definition.)
(a) Otherwise 2-207(2) will not apply

(b) But remember -- UCC as a whole applies to MORE than just merchants!

(2) The Offer does not expressly limits acceptance to its terms
(3) The New proposal is not be material

(a) Material – changing them without notice would cause hardship or surprise

(4) No objection to proposal is made in a reasonable amount of time.

v) Otherwise, new terms are not part of contract.

l) If contract is shown via performance:

i) And dispute arises over term of contract, last shot rule does NOT apply

ii) Only the agreeing terms of the offer and counteroffer will apply

iii) Others are thrown out and filled with UCC gapfillers, which come from common law originally.
(1) Ie, fair market value for goods
(2) Standard warranty for defective goods is full refund
(3) If no terms for arbitration are specified, you may sue in court for remedy
m) Revised UCC 2-207: 

Subject to Section 2-202, if: 
(1) conduct by both parties recognizes the existence of a contract although their records do not otherwise establish a contract,
(2) a contract is formed by an offer and acceptance, or 
(3) a contract formed in any manner is confirmed by a record that contains terms additional to or different from those in the contract being confirmed, the terms of the contract are: 

(a) terms that appear in the records of both parties; 

(b) terms, whether in a record or not, to which both parties agree; and 

(c) terms supplied or incorporated under any provision of this Act.
i) How does new 2-207 change the law?
(1) Resolves problems of inconsistent terms “additional” and “different” 

(2) Basically, if contract exists, but terms conflict, throw out all terms that don’t agree and gapfill with UCC provisions
(3) Revised UCC 2-206(3):
A definite and seasonable expression of acceptance in a record operates as an acceptance even if it contains terms additional to or different from the offer. 
7) Preliminary and Incomplete Agreements
a) Express contracts and implied contracts exist
b) Problem of Indefiniteness is one of formation of the contract, not of offer and acceptance.
i) Themes relate to interpretation

ii) Academy v. Cheever

c) Deferred agreement – Martin v. Schumacher
i) If contract terms are really vague, how much can court fill in details?

(1) Court shouldn’t do this.  Contract found not to exist.

ii) Leave contract terms vague to allow future flexibility – but how to make them enforceable in the future?

(1) What if court can find answer by following a formula found within the contract itself?

(a) For example, “future rent to be agreed upon”

(b) Formula must be objective to be court-determined and court-enforced

(2) Acceptable in cases where a contract is found
iii) “agreement to later agree” is not a “contract to make a contract.”  No contract at all.  Need more than this to call it a contract.
iv) OK to leave terms of an agreement to the discretion of one party or another in the future, but make this very clear and narrow – not broad
d) Effect of an agreement to reduce to writing 
i) Clear distinction must be made between negotiations and actual contract creation

ii) Oral negotiation often boils down to written contract later.

(1) Is this a mere formality, with the contract arising orally?

(2) Or, no oral contract, only oral negotiations.

(3) What is reasonable intent?

e) Obligation to bargain in good faith – Jenkins v. Schuylkill Co.
i) Keep working to make a deal

ii) If party pulls out at last minute, when is it ok to assume that a preliminary contract had been formed?

iii) What constitutes “good faith”?  Term eludes definition.

(1) Good faith cannot be inferred in any case.  Must definitively agree to continue negotiations till the bitter end.

iv) Without promising good faith negotiations, and creating an extraordinary level of trust, parties are free to walk away at any time.  Freedom to contract.  

v) Not all negotiations are good faith negotiations.
vi) Court reluctant to find good faith negotiations necessary.

vii) Cannot unfairly induce a party to leave the bargaining table if they are engaged in good faith negotiations.
8) Statute of Frauds

a) A contract within its scope may not be enforced unless a memorandum of it is written and signed by the party to be charged with its breach.

i) Writing

(1) Liberal standard as to what constitutes a writing

(2) May be in multiple documents

(3) Need not be just between contracting parties

(4) Oral evidence that documents existed may suffice

(5) Material terms of contract must have been recorded somehow
ii) Signature
(1) anything effectively identifying the party entering the contract – including email addresses and letterheads
(2) both parties don’t have to sign
b) Three situations:
i) Contract for the sale of real property or interest in real property

ii) Contracts not to be completed within a year
(1) Restrictive interpretation

(2) “indefinite duration” does not count.

(3) Contract must expressly prohibit completion within the year, so that early completion would be a breach
iii) Contracts for the sale of goods over $500 – codified by UCC
c) Original purpose – to prevent perjured testimony over the existence of an oral contract

d) However, can still be abused – to get out of a contract
i) Statute of frauds is a defense raised in an attempt not to have to go to court over a contract.  Essentially, want summary judgment that contract is unenforceable.

ii) Courts very strict in finding a contract when S of F defense is raised

iii) Sometimes, not good tactics to raise this as a defense, even if it is true

iv) Case example: Roberts v. Karimi, for real estate

e) Ask:

i) Is the contract one of the above types?

(1) No?  oral contract enforceable

ii) Is the contract reflected in a writing that satisfies the statute?

(1) Yes?  Contract enforceable

(2) No?  ask if an exception applies.

(a) Exceptions:  Part performance exception
(i) Yes?  Contract enforceable

(ii) No?  contract unenforceable

f) Unenforceable v. void or invalid – contract v. no contract at all

g) The part performance exception, UCC 2-201
i) If contract has been partially performed, this is evidence of a contract even though it isn’t written down

(1) Must be mutual performance to show active acquiescence

(2) Conduct clearly due to contract
(3) Makes absence of writing less of a concern

(4) But, at some point oral evidence must be introduced

(5) Reliance – how much did one party rely on the performance of the other, to his detriment?

ii) § 2-201. Formal Requirements; Statute of Frauds.
(1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received.

(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable

(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement;  or

(b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted;  or

(c) with respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-606).




iii) Conditions to be met to prove an enforceable contract:
(1) Goods specially manufactured for buyer
(2) Not suitable for sale to others “in the ordinary course of business”
(3) Under circumstances which reasonably indicate that the goods are for the buyer
(4) Before notice of rejection is received
(a) No mailbox rule
(5) Susbstantial beginning has been made on project, or on procuring items

(a) Open to interpretation
9) Consideration

j

a) What is consideration?
i) Something beyond offer and acceptance – offer and acceptance alone cannot make a contract

ii) Have not looked at consideration before because cases didn’t have consideration at issue

iii) Conditional gift v. consideration for a contract – difficult to determine sometimes

(1) Conditional gift – a detriment occurs to the donee, but it isn’t bargained for.
iv) Why consideration at all?

(1) Protect people who make promises of gifts – don’t want to force them to go through with it

(2) Also, cannot force a moral agreement into a contract

b) A bargained-for exchange

i) Adequacy of consideration not to be determined by a court

(1) Unless consideration is nominal, or a sham

(2) Depends on public policy – does court want to find a contract?

ii) People are free to make bad deals if they want
iii) Motive doesn’t factor in – only objective interpretation of intent

iv) “past consideration” – can’t bargain using past services, which were complete before bargaining began

c) Exchange a detriment 
i) Relinquishment of a legal right
(1) Case example – Hamer v. Sidway (uncle and nephew)

ii) A promise to do something that is not legally required of you, or a promise to refrain from doing something you have a legal right to do

iii) On detriment induces the other 

iv) A promise is just as much a detriment as a performance

v) Charitable donations are gifts because the recipient gives nothing in return for the gift 

(1) Case example – Congregation v. DeLeo

vi) The court will decide what constitutes “detriment” depending on its goals
d) Exchange a benefit
i) Basically, a party gets what it wants.  Doesn’t have to be measured monetarily.

ii) Motive doesn’t matter

e) The Preexisting Duty Rule 

i) Restatement § 73 – the performance of a legal duty owed to the promisor which is neither doubtful nor the subject of honest dispute is NOT consideration.
(1) If the duty is owed to a third party, it is consideration
(2) Case example:  State v. Avis
(a) Private eye does not have legal obligation to the state (promisor) to catch criminals, so he is entitled to a reward for discovering the identity of a murderer
(3) Case example: Hamer v. Sidway
(a) Nephew does not owe duty to uncle (promisor) to be good – owes it to the state
ii) Basically, cannot promise something to promisee if you already are obligated to do that thing for them by law, or if you are already obligated to not do that thing.
iii) Used as defense against unfair modification of contracts
(1) A promises item to B for $100.
(2) After the contract is formed, A decides that he wants to charge $200.
(3) B pays up, desperate for contract.
(4) But this is illegal, because A was already contractually/legally obligated to provide item for $100, so there is no consideration for B paying him $100 more on top of the first $100.
f) Legal settlement agreements are preexisting duties
i) Ie, get $25,000 for personal injury in return for promise not to continue to pursue the claim
ii) This is a legal detriment
iii) Case example: Fiege v. Boehm – takes money for child support in return for agreement not to make a paternity claim
iv) Restatement, Second § 74
(1) Forebearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless
(a) The claim or defense is in fact doubtful because of uncertainty as to the facts or the law (reasonableness)
(b) The forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid (good faith)
(2) The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.
v) Good faith = subjective mental processes
vi) Reasonableness = objective, would a similar person have had same belief?
g) Mutuality
i) Both parties must exchange real promises and a legitimate detriment
ii) Both promises don’t have to be equally detrimental
iii) Conditional promises as consideration
(1) must be determined using an externally resolved event; a condition outside the parties’ control – subjection to a future uncertain event
(2) promises must be capable of being fulfilled:  “I promise you $100 if the sun doesn’t come up tomorrow.”
(3) Promises cannot be too discretionary:  “I promise you $100 if I feel like it tomorrow.”
iv) No contracts without actual promise
v) No consideration without actual promise
vi) Case example:  Iacono v. Lyons, lottery case 
vii) Discretionary promises
(1) Contracts involving words like “if satisfactory to the buyer,” “subject to approval”
(a) Good faith = decisions involving personal taste
(b) Reasonableness = commercial measurement
viii) Output, Requirements, and Exclusive Dealings UCC 2-306
(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that nho quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposed unless otherwise agree an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
ix) Good faith requirement on part of both parties.
10) Promissory Estoppel
a) try to find consideration before looking to the doctrine of promissory estoppel
i) consideration can sometimes be forced 
ii) Cardozo opinion in Allegheny College case – talked about promissory estoppel only in dicta
b) promissory estoppel was developed to provide a remedy in situation where there was no contract
c) what is the liability that is trying to be established?
i) Remedy unlike a contract remedy?
ii) Remedy like a contract remedy?
d) Elements of promissory estoppel:  Restatement § 90:
i) A promise (a future commitment, express or implied)
ii) Is made by a promisor who reasonably expected to induce
iii) Action or forbearance on the part of a promisee (promisee justified in relying on promise);
iv) Injustice can be avoided only by enforcement of the promise,
v) With the remedy limited as justice requires.
e) Cases to develop understanding of promissory estoppel
i) Deli Case
(1) Contract cause of action dismissed – agency issue, or no consideration, or preexisting duty
(2) Promissory estoppel – cause of action could be like both torts and contracts
(3) Restatement § 90 limits cause of action to that “as justice requires” – this does not imply that cause of action should be a contracts one – where breach leads to damages or specific performance
ii) Wright v. Newman
(1) Looking at promissory estoppel because there is no consideration
(2) Detriment – not “detriment” as it applies to consideration, but a more general definition instead – a negative thing that happened to a party
(3) Promissory estoppel can provide a remedy when promisee relies on promisor “to his detriment”
(4) Restatement § 90 – not going to provide a person with the thing promised, but instead with what is owed as reimbursement for losses incurred in reliance
iii) Promissory estoppel – look at case in light most favorable to one party before trying to squeeze facts into the promissory estoppel or consideration pigeonholes.
f) Charitable pledges will be enforced by promissory estoppel; also, marriage settlements (Restatement)
i) Purpose of these pledges – to further aims of an organization; at face value, they seem to be promises without consideration
ii) Bottom line:  support charities as in the best interest of the public
iii) Cases involving pledges/gifts
(1) Allegheny College Case and Morton Shoe Case
(a) Where there is a stipulation as to what money must be used for, there is consideration to enforce a contract
(b) How is this just not a condition of gift?  
(c) Difficult to predict whether court will find consideration or conditional gift
(2) Jacobs Holocaust Museum Case
(a) Bankruptcy case – impact of enforcing promises – pay creditors before paying pledges to charitable institutions?
(3) DeLeo Case
(a) No consideration, but also no reliance – budgeting for expected gift not enough
g) Commercial settings
i) Here, struggle to find consideration due to lack of clear negotiations
ii) Classic case:  Hoffman v. Red Owl Stores
(1) Precontractual, negotiating period – to what is each party obligated?
(2) Is a formal contract intended?
(3) Here, remedy is given for reliance on potential contract; incurred costs as well as invested time and energy
iii) Promise to bargain in good faith v. promissory estoppel
(1) Good faith = two promises/two detriments; PE = one promise
iv) How does threat of applying promissory estoppel intrude into the negotiation process?
(1) Case example:  Gruen Industries v. Biller
v) At it’s beginning, PE was intended to provide remedy for donative transfers gone wrong.  Now, court will apply PE doctrine sometimes during commercial negotiation settings – but not always, as was feared after Red Owl.  Uphill battle.
h) Remedies
i) Full expectation damages = consideration = breach of contract
ii) Reliance loss = promissory estoppel
iii) Range between, including partial relief for the reasonable part of the reliance, rather than the unreasonable
11) Options and Firm Offers
a) Option contract – a preliminary contract that comes before the real contract
b) Hold offer open for a period of time in exchange for consideration – otherwise, is a gift promise, and revocable at any time
c) When consideration is nominal or a sham, courts are more lenient in finding consideration for option contracts than they are for true contracts.
d) Buyer – advantage in using option – can walk away at any time without acceptance
e) Seller – disadvantage in essentially taking offer off the market
f) Bid transactions – ie, contracting, subcontracting cases
i) Is subcontractor bound to contractor at submittal of bid?  Yes, if use of sub’s bid in main bid sufficient acceptance, according to Baird and Drennan cases.
ii) But, use of the bid was not acceptance.
iii) Rather, a conditional contract if owner accepts contractor’s bid.  
iv) What about an option contract?  Not exactly, because no consideration on part of contractor.
v) Promissory estoppel – no contract, but detrimental reliance on part of contractor.
vi) PE substitutes for option, creates an irrevocable offer.  PE = consideration substitute.
vii) Analogy to Restatement §45 for unilateral contracts, although a bilateral contract.
viii) Analogy to Restatement §90, detrimental reliance.
ix) Ultimately, apply PE to bilateral contract w/ no consideration to avoid injustice – PE a substitute for consideration.
x) Once owner accepts contractor’s bid, contractor must notify sub immediately and accept sub’s bid, will lose option if delaying longer; avoid bid shopping
g) 2-205. Firm Offers.
An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months;  but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

i) Deliberate decision to move away from common law rule and abolish consideration doctrine in certain circumstances
12) Unjust Enrichment

a) Third theory of obligation and basis for liability, after contract and promissory estoppel.
b) Two elements
i) Must have enrichment
(1) Economic benefit – not just “benefit” as it relates to consideration doctrine, which is just getting what one wants
(2) Cannot get a remedy under unjust enrichment without true economic benefit
ii) That enrichment must be unjust
c) Applies in many situations, some of which don’t even have to do with contracts
d) Doctrine evolved from common law forms of action
e) Synonyms 
i) Quasi-contract – fake contract for pleading purposes in old common law
ii) Contract implied in law – compare to a contract implied in fact, which is a true contract, or an express contract, which is also a true contract
f) Restitution – remedy for unjust enrichment
i) Quantum meruit – “what it is worth” – market value for services
ii) Quantum valebant – “what they are worth” – market value of goods
iii) Valuing a benefit can sometimes be a problem when the giver isn’t a professional who charges a fair market price, etc
iv) Careful to value at benefit, not at ultimate enrichment to the other party
g) Compare to a contract implied in fact
i) A contract can exist despite indefiniteness and informalism
ii) Implied terms due to past dealings, market custom, or law that will supply missing terms
(1) Some professions have more solidly established customs than others
iii) ** but must have consideration, like any contract!
iv) What does a reasonable person perceive and understand?  What does a reasonable person usually intend in such a situation?
v) Like unjust enrichment, remedy can be quantum meruit and quantum valebant, if not all terms are specified
vi) Unjust enrichment or implied contract can both be claimed even if no specific payment was asked for
vii) Example:  call a plumber, he promises to show up at 2, he shows up and does work, he must be paid.  Contract implied in fact.
h) Volunteers and officious intermeddlers

i) A volunteer cannot call enrichment unjust when he offers services w/out payment (gratuitous intent) and that service is accepted
(1) Enrichment is not unjust if it is given gratuitously
ii) A volunteer is not the same as an officious intermeddler:
(1) imposes services on a person who has not consented to them 
(2) if those services could objectively have been consented to
iii) thus – emergency personnel resuscitating an unconscious victim – not an intermeddler, but a volunteer; consent was not objectively possible to obtain
iv) Case example:  Martin v. Little, Brown and Co. (volunteer)
v) case example:  Pucello v. Feingold (off. Int.)
vi) case example:  Estate of Cleveland v. Gorden (gratuitous intent?)
(1) family members generally precluded from recovering hourly rate for services rendered
(2) custom dictates that such services are gifts to the family
13) Moral Obligation/Material Benefit
a) 4th theory of contract obligation, after contracts liability, then promissory estoppel, then unjust enrichment
b) Another situation with no consideration – so no contract

c) Different than other alternate theories of contracts obligation because promise is given after a benefit is conferred – “past consideration”

i) Gets rid of rule that forbids past consideration from serving as consideration for a contract

d) Restatement Second uses term “material benefit” so as not to get confused moral obligation with an ethical duty
e) Theory came about with classic 1930s case Webb v. McGowin

i) Webb sustains permanent injuries while saving McGowin’s life.  McGowin promises to pay him for life.  Webb sues estate of McGowin for the payments
ii) No consideration because nothing was bargained for – no exchange – cannot be seen as a real contract

iii) Create legal fiction – injury is consideration; promise of money is consideration.  Typically separated in time, but court deems promise and act to have occurred at the same time

iv) Cannot just use unjust enrichment – no injustice – act was voluntary
(1) But a reasonable person would expect such an act to be compensated

(2) Also – impossible to provide unjust enrichment remedy of restitution here

(3) Was this act intended gratuitously?  Not really.

v) This is the common law evolving

vi) Eventually, Restatement § 86 throws out this artificial finding of consideration

f) What is a “material” benefit?

i) Clue in Restatement § 86

ii) Elements

(1) Promise

(2) In recognition of prior benefit

(3) Injustice if not enforced

(4) **Must not have been gratuitous

(a) How does Webb get around this?  Certainly wasn’t thinking of compensation at the time of accident.

(b) Maybe if mind is blank, cannot have any gratuitous intent

(c) Promisor must show that it was intended as a gift, or look at it by a reasonableness construct – would a reasonable person with complete clarity of mind and foresight have expected reimbursement?  Most likely.

(5) **Must not be disproportionate

(a) Proportionality of benefit and promise important

(i) Unlike consideration, court looks at the problem of overcommiting/overpromising for something that isn’t worth it (regardless of subjective value of the past consideration to the promisor)

(ii) Express promise is strong evidence of value, however

(iii) Disproportionality rule is just an upper limit – policing overpayments made in sheer gratitude for service

iii) Case example:  Dementas v. Estate of Tallas

(1) intent important here – was gratuitous until T promised to reward D in will
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