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· Fraud
Dishonest lying, straddles line b/w K and tort (remedies diff)

· K – cause of action is for termination of K and rescission/restitution

· Avoidance – to make void

· Diff from void K – in avoiding K, there is binding K on one party but other party has ability to make it void

· Tort – cause of action is to sue for damages

· Elements:

· 1) As assertion not in accord with facts (false) – misrepresentation

· 2) Knowledge that it is a misrepresentation (or lack of confidence as to truth or no basis for belief)

· 3) Intent to induce/mislead 

· Combo with #2 = scienter
· Scienter is guilty state of mind

· 4) Materiality – depends on juris whether this need to be proven

· 5) Actual inducement to enter K (reliance) – justifiable

· Materiality is somewhat tied up in this

· Fraud can be: 1) statement (affirmative), or 

· 2) concealment (affirmative), or

· 3) nondisclosure (negative) – materially is always an element here

· Misrepresentation before the K is entered into can make the K avoidable

· Doesn’t matter if K is fully upheld according to terms after the fact – prior misrepresentation is what counts

· There is only a duty to disclose if the other party cannot find out fact with reasonable inquiry (they have to ask) – ties in with justifiable inducement element

· Caveat emptor – sold as is (common law rule, some states have abolished and require sellers to disclose any known defects)

· Court will not look into whether misrepresentation actually caused damages – it is assumed that if you’ve been defrauded into entering K then you have been injured

Re focuses on good faith for nondisclosure – only fraud if:

· 1) You know you have created wrong impression but don’t fix

· 2) You know other party is mistaken but let them enter K 

· Basically you have duty to disclose if you know other party is mistaken and you in good faith should correct it

· Two alternative remedies for fraud:

· 1) Rescission/restitution – tradition K remedy

· K is avoidable – victim has option of keeping K or canceling it

· If K is avoided then anything given becomes unjust enrichment, but be given back (restitution)

· 2) Damages – traditional tort remedy

· Designed to put you back in position you were before fraud was committed

· Not always pure restitution – can get emotional distress or punitive damages, too

· PL has choice of which remedy to sue for

· Puffery – just hype designed to get you excited about product – that doesn’t count as fraud (more vague then more likely puffery)

· Duress
· If assent is induced by improper threat that leave victim no reasonable alternative then K is voidable

· Threat is improper if:

· Threat is crime or tort

· Threat is for criminal prosecution

· Threat is for use of civil process and in bad faith

· Threat is breach of duty of good faith and fair dealing

· Threat is improper if resulting exchange is not on fair terms, and
· Threatened act would harm victim but not benefit other party

· Effectiveness is increased by prior unfair dealing

· Threat is use of power for illegitimate ends

· Obtaining legal counsel can screw your duress defense

· There is a diff b/w duress and ordinary market pressure – you can always insist on your own terms in K before signing

· Objective manifestation of duress must be clear to others (so signing “UD” doesn’t count)

· Coercion by a Nonparty – if other party is completely innocent and did not participate in or know about duress, is K avoidable?  Only if it was a threat of physical violence (sign my son’s K or I’ll break your knees)

· Duress and Contract Modification
· Saying you will breach K unless you get better terms in an improper threat – so it is “contract modification as a result of a threat”

· Could use consideration to police these issues, but not as effective

· Besides, consideration doesn’t discriminate b/w fair or unfair

· Modern courts use duress when looking at unfair modifications

· UCC 2-209 says consideration is not needed for modification – instead just apply “good faith” standard (subjective and objective)
· Undue Influence
· Persuading someone to enter K against their best interest using your close relationship (of trust or confidentiality) to influence them

· There is duty, b/c of close relationship, to keep best interests at heart

· This could include family members, doctors/patient, atty/client, etc.

An unequal balance of power b/w parties can be what makes signing a K an unfair persuasion

· Even adversarial relationships can count w/o trust or confidence, as long as one party has more influence over the other

· Constructive Fraud – used to be undue influence, now just means unconsionability
· Unconsionability – the “very fuzzy” doctrine

· If K or any clause of K are unconscionable then you may avoid it or whatever relief is appropriate under circumstances

· An equitable doctrine – court just tries to see if it’s fair

· So if the court is disgusted by a K, they void

· Falls under UCC 2-302
· Has a lot more flexibility and remedies are easier (can just get rid of clauses instead of whole K)

· Not actually defined, but courts have developed some elements:

· Procedural – unfair bargaining (was there something wrong with how the K was entered into?)

· Substantive – unfair terms (was there something unfair with the actual K?)

· Both elements must be present, but don’t have to be equal

· Within procedural and substantive, look for two other elements:

· Lack of meaningful choice – comes from Williams v. Walker-Thomas Furniture
· Oppression and unfair surprise – comes from UCC comments

· Adhesion – situation where a person adheres to K terms b/c they don’t have a choice

· If there is undue amount of pressure surrounding transaction then oppression aspect of procedural element is fulfilled

· If you know that other person doesn’t understand and take advantage of it, then if fills unfair surprise of substantive element

· Confessions to judgment are always unfair 

· UCC 2-719 says it’s okay to limit damages so long as the limitation isn’t unconscionable

· UCC says courts should presume that personal injury limitations are always unconscionable – so you must prove that it isn’t if you want it to stay in K

· Unconsionability in Transactions b/w Sophisticated Businesses
· UCC doesn’t automatically distinguish b/w consumers and businesses – if you sign K knowing that you take on a risk, you can’t later claim that the risk was unconscionable

· Remedial Aspects of Unconscionability
· 1) Nonenforcement of K as a whole

· 2) Severence – removal of unconscionable term

· 3) Rewriting – adjust term to get rid of unconscionable effect

No matter how little the unconscionable bit, it can be excised or rewritten on its own – courts are more likely to correct one term than kill whole K

· Policing Contracts on Grounds other than Improper Bargaining
· Illegality – violates a public policy that should be protected

· Doesn’t have to be unfair to either party

· Doesn’t have to involve unfair bargaining tactics

· Can be a fair, negotiated K and yet still improper

· In pari delictro – when parties are in equal guilt then the def or possessor is in stronger position 

· Courts will not help either party and so just go away (no enforcement or restitution)

· Look at relative fault versus public policy that court is trying to uphold

· Courts will provide remedies if it protects public interest – choice of 2 evils

· If one party deliberately entered K knowing that b/c act was illegal they could just void it later, then that person should bear the loss

· Doesn’t help public policy to reward the knowing wrongdoer and to punish the innocent wrongdoer, so give innocent the $

· Contracts in Violation of Public Policy (not actually illegal)

· Stevens v. Rooks Pitts & Poust – you only get $ if you don’t compete w/ us

· If there is a strong public policy then a term going against it is void 

· This is so incredibly similar to illegality, only harder for court to apply b/c there isn’t a statute spelling it out

· Rule of Reason – where a court sees a non-competition clause and has to decide whether clause is against public policy, look at:

· 1) Restraint in its entirety

· 2) Equity of parties

· 3) Public interest

· Balance them all together

· Incapacity – Minority
· Sharp objective test for minority – before 18 incapable, after 18 capable

· K entered into by minor is voidable

· Minor does have decision to affirm K after reaching majority

· Minor only has to restore whatever benefit of K minor still has at time of rescission of K – don’t have to repay value of K

Necessaries – things need to make life reasonable according to your standard of living

· Court will enforce minor K if for necessaries, but only as far as having to make restitution

· In some juris, minor must be emancipated to follow this rule (meaning parents have no legal duty to support minor) – parent may be liable for restitution if not emancipated

· Minor can affirm after reaching majority with a “reasonable time”

· Factors to determine “reasonable time”: ability to comprehend, nature of K, how long K had already been performed, reliance by major party

· To disaffirm, minor must take some positive action (“I don’t want this K”)

· To affirm, can be positive action or implied through conduct

· It is not definite that a guardian can bind minor to K

· Test is whether parent is adequately representing best interest of minor – if K benefits parent only, then K can be disaffirmed

· Minor doesn’t have to prove that there was unfair advantage-taking

· Incapacity – Mental
· It is up to party alleging lack of capacity to prove it 

· All adults are presumed to be capable of making a K

· This doesn’t just count as unintelligent, must be actual mental illness that affects ability to function and give assent

· Substance abuse is touch area (just being drunk doesn’t count)

· Motivational Test – comprehend what you are doing but can’t understand the consequences

· So doesn’t have to affect cognitive ability, just motivation behind your actions

· Factors: ability to comprehend and nature of K

· Helpful to have both expert and anecdotal evidence

· Old test was cognitive – closer to criminal test, not used in K

· Courts strongly look to reliance interest of other party as well

· Balance reliance interest against protecting mentally infirm (this is very diff from minor incapacity)

· There can be duty to inquire for other party – if person seems to be making outrageously bad deal there is duty to inquire

· Generally someone is appointed to rep the incapacitated person – look at their interest in avoiding K as well

· Contract Interpretation and Construction
· Interpretation
· Stay to the four corners of the K if at all possible – parol evidence rule

· Contra proferentum – if there is ambiguity in agreement and it cannot be resolves, interpret it in a way that favors person who did not draft it and disfavors person that did draft it – or just put burden of proof on the one who is suing

INTERPRETATION – START IN THE MIDDLE AND WORK OUT


Custom & Usage – Trade Usage


Prior Transaction – Relationship of Parties 

Course of Dealing if prior relationship

Past Contract – Course of Performance

*Partial performance?


Immediate Context - Negotiations


EXPRESS TERMS

Term in Issue

Contract as a whole

                                                        (Could be written or oral)

PLAIN MEANING

· If going to trade usage:

· Classically a question of fact that almost always requires experts and needs a jury

· Must define 1) the market, and 2) whether parties in question are members of that market

Construction
Determining what the parties reasonably must have meant

· Similar to interpretation, but not so fact-based

· Based largely on public policy – left wholly to the judge

· Does usually matter if you determine whether court is engaging in interpretation or construction

· Gap Fillers – you can leave out terms and still have a valid K

· UCC has a whole batch of default rules that apply automatically – reasonable price, payment terms, delivery terms, implied warranty in all sales of goods

· Parties can always put in writing that they don’t want fillers applied

Using Good Faith to Interpret and Construe Contracts
UCC 2-306 says that every sales K has a good faith standard and the K cannot get rid of it (so diff from other fillers)

· Often definition is: honesty in fact plus observance of reasonable commercial standards of fair dealing (no sneakiness)

· In the end it’s based on what reasonable expectations are for the parties – changes depending on K terms

Parol Evidence Rule
In order to interpret a writing, look only at the writing

· Premise #1: If outside evidence contradicts what writing says, then we should not trust it (it’s parol evidence)

· Premise #2: If evidence is determined as parol evidence, it is not admissible; if evidence is not parol evidence, jury gets it

· Integrated – if K is fully integrated then everything that parties intended is written down and don’t look at parol evidence

· There is also the possibility of partially integrated and no integrated

· UCC 2-202 uses phrase “complete and exclusive statement of the terms of the agreement” – same thing as integrated

· Classical approach says to just look a K on its face to decide whether integrated, but “soft approach” says look at other evidence and then figure out whether it’s integrated

· Parol evidence deals with a specific term or phrase of K

· If term is incapable of a single meaning and is not spelled out, then evidence should be brought in

· Once you decide to let in evidence, can only let it evidence that supplements it but doesn’t contradict it

· Evidence of oral conversations and writings that are prior to or contemporaneous to signing of document are always excluded

· Admissibility of parol evidence is question of law

· Merger Clause “this writing is the complete and exclusive embodiment of all terms agreed to, no evidence can come in”

· But if a gap or ambiguity then evidence may be let in anyway

· Exclusion of trade usage / course of dealing would be out

Misunderstanding
If parties simply misunderstood each other a court may conclude that any manifestation of mutual assent is illusory, and no K has been formed at all

· It’s just a failure to communicate – no one’s fault

· Peerless is classic case – two boats with same name

· Misunderstanding must be about a material term that generally requires a fundamental understanding (meeting of the minds)

Rarely used – courts usually pick one interpretation over the other since here someone still isn’t getting what they want

Mistake
Relates to some misunderstanding about some underlying and material fact which motivates the transaction

· Could be a mutual mistake or unilateral mistake

· Diff from misunderstanding – deals with an external fact as opposed to failure to communicate

· All about striking a balance b/w party who is adversely affect by mistake and party who would be adversely affect if no K

· If you had power to determine the fact but didn’t, court generally won’t let you out b/c you have assumed the risk – but if there was no way to know, then no risk assumption (duty to inquire!)

· Mistake of the law could be considered mistake of fact 

· Elements of mutual mistake:

· 1) Mistake shared by both parties

· 2) Mistake deals with external facts that exist at time of K

· 3) Complaining party did not bear risk of mistake

· 4) Mistake relates to basic assumption on which K was made

· 5) Mistake has material effect on agreed exchange

· Elements of unilateral mistake (you only raise to avoid K):

· 1) Mistake by one party

· 2) Mistake relates to external facts in existence at time of K

· 3) Must relate to basic assumption (material effect)

· 4) Complaining party did not bear risk of mistake

· 5) Balance of the equities: a) effect of mistake is such that enforcement of K would be unconscionable for mistaken party, OR b) other party had reason to know of mistake or his fault caused the mistake (possible fraud), AND c) also look to reliance interest of non-mistaken party

· How do you allocate risk?

· First look to see if K expressly allocated it

· Look to see if market has a general rule

· Focus on 1) underlying purpose, and2) custom/usage

· Always question if there was duty to inquire!

Impracticability
All K’s impliedly say that if performance becomes absolutely impractical, you don’t have to do it

· Covered by UCC 2-615 (seller’s ability to deliver)

· Established by Taylor v. Caldwell
· Elements:

· 1) Impracticability

· 2) As result of occurrence of a contingency

· 3) The non-occurrence of contingency must be basic assumption of the K

· 4) Must be no fault on part of party trying to avoid

· 5) Effect on the K must be material

· 6) Person who is claiming excuse must not have assumed risk

Question generally isn’t whether there should be specific performance (since there can’t be), just whether there is liability for $$$ damages

· Impracticability is a defense to having breached a K

· Usually gets decided based on risk allocation – who will bear loss

· One factor to consider as part of risk allocation is foreseeability

· Frustration of Purpose
· It’s impractical to perform K b/c underlying purpose of performance is gone

· Elements: 

· 1) Must be a superceding event which frustrates purpose of K

· 2) Non-occurrence of event must be a basic assumption

· 3) Neither party must be a fault

· 4) Materiality to the K

· 5) Risk allocation

· Must be understood by both parties what purpose of K was

· There is distinction b/w events that truly frustrate purpose and events that simply lower profitability (materiality element)

· Force majeur clause – “we are not responsible for performing this K if there is a natural disaster, act of enemies of the state, etc…”

· Very common way to reinforce impracticability doctrine

· But hard to balance b/w too broad and too narrow

· Conditions
· Condition is an uncertain event, the happening of the event being a crucial component of the performance of the K taking place

· May be express, or may be interpreted/construed (express conditions must be followed to the letter)

· Distinguish b/w promise and condition (or promissory condition)

· Promises and conditions are used to sequence the transaction

· This distinction rarely makes a diff, but:

· Condition precedent – condition must be satisfied before the performance of promise comes into effect

· Condition subsequent – performance arises, condition occurs, performance falls away (discharges duty already in existence)

· Concurrent conditions – both conditions must be performed at same time for K to be performed (conditions dependent on each other) 

· Pure condition is not in any way a promise by either party

· Promissory condition – condition plus a promise

· If you breach a promissory condition, other party has breach of K claim against you plus next obligation falls away

· Pure condition’s purpose is often to be an escape clause

· Condition of Satisfaction – person makes implied promise to use good faith in deciding whether they are satisfied enough to continue in K

· Can’t just say you will do something if you feel like it (no proper consideration) – must be using good faith standard and it must be reasonable

· Generally good faith would mean professional standards or making an effort

· Reasonable satisfaction (reasonable party would be satisfied) v. good faith satisfaction (be honest in determination) – generally reasonable standard in used in commercial K, good faith for individual preference K

· Can also use third party condition of satisfaction (like architect)

· Breach
· Material Breach – very serious, straight to heart of K

· Elements of materiality: 

· Contract’s language and purpose

· Can non-breaching party be adequately compensated for the breach?

· Would declaring a total breach result in unfair forfeiture to the breaching party?

· Was the breach willful?

· If there a likelihood of cure/cover?

· Did non-breaching party act in good faith in declaring breach?

· Could rescind and get full damages plus withholding of performance (get damages plus don’t have to pay)

· Will get harsher damages if party deliberately breaches than if they just really couldn’t perform

· Partial Breach – just a minor point in K, not so important 

· Could mean there was substantial performance with just minor variation

· Less harsh damages – like maybe just expectation damages or pay to fix the problem

· If breaching party has done substantial performance, that party should still be paid according to the K, minus expectation damages

· There is no rule that PL must use damages in order to fix the problem

· If you stipulate for something in K then court will give it to you – it’s your choice what you do with it

· Only limit on this is unfair forfeiture where the harm to DEF in awarding amount is so excessive that it’s unfair to give that much to PL even if it’s the actual damages

· Recovery of Breaching Party – Unjust Enrichment
· If you breach the K in a material way, you lose the right to sue for anything you’ve done under K (unless you substantially performed)

· But you can sue on the basis of unjust enrichment

· Your unjust enrichment claim will be very strictly looked at since you were bad, though – if owner’s enrichment is worth less than market value then you get lesser value

· Also remember that this is offset by damages, so you could end up owing anyway

· Can also sometimes divide K up so that you performed some but not other part (like you produced 20 house instead of 35) – test is whether you will change underlying purpose of K by doing so

· Breach and Substantial Performance under UCC 2-601
· UCC only provides for the buyer, nothing for seller 

· Diff from common law b/c you don’t have to ask whether it’s material or not

· UCC recognizes that if someone is shown sample/model, that is then implicitly a term in K

· If it is an installment K, rejection of one installment that doesn’t conform doesn’t entitle buyer to reject the whole K

· If goods or tender of delivery fails in any respect to conform to K, buyer may

· Reject the whole, or

· Accept the whole, or

· Accept any commercial unit or units and reject the rest

· There is a seller’s right to cure

· If buyer rejects, seller has chance to cure problem

· If they don’t cure it, it is a breach by seller

· But!  Only right to cure if they have not passed time for delivery

· Anticipatory Repudiation and Prospective Nonperformance
· Anticipatory Repudiation – when a party indicates in advance of performance that they will not perform

· Old common law said nothing you could do about it – couldn’t sue for breach until performance time comes

· This changed in Hochster v. De La Tour – if you are given anticipatory repudiation you may sue before performance date

· Courts allow this by treating it as an implied condition precedent that you will not repudiate before performance is due

· Very strict test to find anticipatory repudiation – must be:

· 1) An affirmative and unequivocal statement that they will not perform (or will not perform on terms of K), OR

· 2) There must be a voluntary act that makes it impossible for the other party to perform

· Assurance of performance – intended to insure other party that there won’t be a breach

· You can ask other party for this is there has been some indication that other party might not perform, but it isn’t unequivocal yet

· If assurance is not given when asked for, it is a crystallized repudiation and you may proceed with damages, etc.

· Demand must be reasonable – otherwise you may be the repudiating party!  But ask for enough – otherwise doesn’t help

· UCC 2-609 covers assurance of performance – must have:

· Reasonable ground for insecurity

· Demand must be reasonable

· Must be in writing

· Other side has 10 days to respond or they have repudiated

· Contract Remedies
· ***Remember to identify breach before discussing remedies

· Three kinds of remedies:

· 1) Reliance – recovery of loss or cost of relying on K

· 2) Restitution – recovery of benefit conferred under K

· 3) Expectation – benefit of the bargain

· Remedies that look backward
· Remedy for promissory estoppel is reliance – put back in position

· Remedy for unjust enrichment is restitution – restore

· Remedies that look forward
· Remedy for K breach is expectation – would have gotten

· Expectation Damages
· Anything that you expected to get out of K – benefit of bargain

· This wins the popularity contest – courts love it

· It includes specific performance, but courts don’t like that

Three types of $$$ damages:

· Direct damages – things that come directly from breach, like lost deposits, substitutions costs, etc.

· Incidental damages – stuff like time off from work to find substitution, could find as nice a substitution, etc.

· Consequential damages – things that happen as a result of the breach, like rental expenses, lost profits, etc.

· There is a foreseeable aspect to deciding on remedies

· Could the party signing K reasonably expect these damages to raise if K is breached?

· Could you show any proof (with reasonable certainty) as to what the damages actually are?

· This is especially important if the only damages are emotional (only get emotional damages I nature of K means likelihood of emotional distress is very strong)

· When assigning expectation damages, look at DEF’s gain, not at PL’s loss

· Can only get P damages if you can prove breach of K was also an independent tort 

Substitutionary formula – price of substitute minus the K price

· In order to use substitution, doesn’t have to be identical but must be fair and reasonable (so you can’t replace Honda with BMW)

· Generally courts just use market price formula – K price minus the market price

· Resale price is often good evidence of market price, anyway

· Market price is what a reasonable buyer would offer and what a reasonable seller would accept for the purchase

· Damages under the UCC
· Basic principles for damages incident to breach under UCC are same as those in common law

· Three possible remedies: going to the market, going to a substitute, specific performance

· The remedies are covered in a lot of diff sections of UCC

· Buyer’s remedies:

· Unaccepted goods

· Market minus K (UCC 2-713)

· Cover minus K (UCC 2-712)

· Specific Performance (UCC 2-716)

· Accepted goods

· K minus value as delivered (UCC 2-714)

· Seller’s remedies:

· Unaccepted goods

· K minus market (UCC 2-708(1))

· K minus resale (UCC 2.706)

· Lost Volume (UCC 2.708(2))

· Seller gets profit (including reasonable overhead) + incidentals + costs incurred – proceeds of resale or payments

· Profit is K minus costs

· Incidentals are anything having to do with reselling product

· Costs Incurred are any costs incurred as a result of breach

· Proceeds of resale or payments – pretty much ignore this, only used if you can resell scrap materials 

· If seller has large inventory, reselling an item at same price is still a lost b/c they still have bigger volume 

· Two assumptions necessary to use:

· Must assume that you have more supply than buyers 

· Must assume that second buyer is completely unconnected to first buyer’s breach – can’t be a cover or substitute

· This has a reasonable certainty burden of proof

· Accepted goods

· Price (this is actually specific performance) (UCC 2-709)

· Remember that if there has been significant performance for making of unique goods then this is treated as if they were accepted – can’t resell them anyway

· Once a buyer accepts goods, they can still revoke acceptance if there is a later discovered defect that couldn’t have been discovered on delivery – they become unaccepted goods

· Limitations on Recovery of Expectation Damages
· Must be able to show with reasonable certainty what lost profits are

· Courts are generally willing to bend over backward to give relief, but PL needs to show them something

· Once PL gives even a little evidence, court can imply actual amount

· General rule is to come up with interpretation that is least profitable to the complaining party (i.e. the cheapest)

· Evidence generally must be certain enough basis for remedy
· Foreseeability of Damages
· If you breach K, you are liable for direct damages and also for damages that are suffered as a consequence of breach (consequential damages)

· Foreseeability doctrine applies here a great deal

· Ex: plumber could reasonable foresee ruining your floor, but not the magna carta kept under the sink

· There is distinction b/w common knowledge and special circumstances – if there are specials, you must let other party know

· Hadley v. Baxendale was big case in this area (mill shaft)

· Two questions to ask:

· 1) What did you know?

· 2) Based on what you knew, could you have reasonably foreseen the damage?

· UCC 2-715(2)(a) covers consequential damages

· Buyer may collect for “any loss resulting from general or particular requirements and needs of which seller at time of K had reason to know and which could not reasonably be prevented by cover”

· So there are two aspects: 1) foreseeability, and 2) mitigation

· Of course there is also certainty of damages issue – keep good records!

· The Mitigation Principle
· It’s socially useful and fair that a person confronted with breach of K will do what they can to avoid a loss (it’s a rational doctrine)

· Non-breaching party has duty to lessen costs as much as possible (through substitution, etc.)

· Non-breaching party isn’t held to a high standard, however – they didn’t breach!  So long as they act reasonable it’s fine

· Not liable for bad judgment or failed efforts

· Just whatever is reasonable under circumstances

· If non-breaching party’s efforts are unreasonable, then their damages are reduced by amount they could have reduced it to

· In employment context, substitutes don’t have to be taken if they are different or inferior from original K

· But!  If sub K is accepted then $ earned will be subtracted, even if it’s diff or inferior (so don’t accept!)

· There is some dissent or whether diff is enough – but that’s generally the rule

· Mitigation is alluded to in many parts of UCC, never expressly

· Generally it’s always reasonable to go and cover on very day of breach – don’t have to wait for cheapest price

· If you do wait, it’s a question of fact on whether it was reasonable

· Reliance Damages when Expectation Damages Cannot be Established
· Must prove damages with reasonable certainty

· Must prove actual loss – provide info!

· Many courts are wary of new businesses with no track record and so won’t award expectation damages

· Of course if you have no evidence it isn’t a problem if other side doesn’t contest it 
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