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I. Is there a contract?

Legal obligation based on voluntary promises

§ 17: requires mutual assent & consideration

The bargaining process

i. Mutual Assent

i. Objective, outward manifestation of intent to be bound 
ii. Reasonable person would believe both parties intended to be bound - objective test.

iii. Can’t fake the magic moment: if you have reason to know other person doesn’t intend to be bound, can’t be bound.

iv. If other party had no reason to know (Lucy v Zehmer) joke’s on you

1. subjective intent only meaningful if other party knows it

v. Mutual acceptance broken into Offer/Accept
vi. Offer
1. Manifestation of intent that leads offeree to reasonably believe that offeror has conferred on him power to create a contract (§ 24)
2. Offer has key factors:
a. Language: words of promise or invitation to deal
b. Definite terms
c. Identity of offeree: specific person or public?
d. Circumstances: communications, relation of parties
3. Offer is powerful, since confers power to offeree to accept.  Offeror is master of his offer:  Can define terms
vii. Termination of offer
1. Lapse: offer dies a natural death.  Time specified or a reasonable time.  Face to face offer usually ends with the conversation.
2. Rejection by offeree

a. Manifestation of intent not to accept the offer
b. Counteroffer acts as rejection
c. EXCEPTION: Option.  Rejection made during period of option does not terminate power to accept unless offeror relies on the rejection & materially changes position in reliance
3. Death of incapacity (either party)
a. Exception – option K, because option K is an existing K – does not end with death.
4. Revocation by offeror

a. Manifestation of intent not to enter K (words or conduct) § 42; actions inconsistent with intent to be bound, and offeree knows
b. Upon receipt by offeree
c. Receipt can be direct or through communication of reliable info. § 43 (exception:  offer to general public, then in same medium as offer)
d. Sometimes irrevocable if written or if time frame is stated (option w/o consideration) unless right to revoke expressly claimed

5. Limitations on the right to revoke

a. Option:  agreement for consideration to keep offer open for time specified, or reasonable time.
i. Must be in writing, signed by offeror

ii. Nominal consideration suffices

b. UCC § 2-205 Merchant’s Firm Offer

i. In writing, signed by merchant (can be letterhead), for time specified or reasonable time, never over 3 months

ii. Must indicate “irrevocable” or firm offer

c. Part Performance of Unilateral K

i. Beginning performance of unilateral creates option allowing offeree to complete performance.

ii. Unilateral:  Offeror makes promise, offeree unobligated.  Acceptance is by completion of performance, although intent shown in part performance.
d. Reliance on Offer

i. Even pre-contractual, reliance can create option to extent necessary to prevent injustice.

ii. Must be foreseeable, reasonable
viii. Acceptance
1. Manifestation of intent by offeree to be bound to the terms of the offer in a manner invited by the offer.
2. Mirrors the offer, or in a reasonable manner; put in the proper way to come to the attention of offeror
3. Acceptance by performance requires at least part of what offer requests, where performance is requested as acceptance
a. No notice necessary, unless requested by offeror

b. If offeree accepts by performance, and has reason to know that offeror will be unaware of performance, offeror is discharged, unless:

i. Offeree diligently tries to notify

ii. Offeror learns in reasonable time 

iii. Offer indicates notice not required

4. Acceptance is operative and completes mutual assent when put in offeror’s possession, whether or not it reaches offeror (effective on dispatch)
a. Exception:  Option contract is not operative until received by offeror

b. Offeror can specify that he/she must have k’ledge of accept.

ix. Cannot accept when unaware of offer

1. Policy exemption for rewards, govt wants citizens to come forward with info, so may receive reward if did not know about reward

x. Acceptance by Silence

1. When offeree fails to reply, silence and inaction operate as acceptance ONLY

a. Where offeree takes benefit of offered services with reasonable opportunity to reject them, and knows they were offered with expectation of compensation

b. Offeror has stated or given reason for offeree reason to understand that silence is intended manifestation of acceptance
c. When previous dealings between parties give offeree reason to believe he should notify offeror if he does not intend to accept
xi. Mailbox Rule
1. Acceptance is operative at time of dispatch, as long as properly dispatched

2. Once it is “out of control” of sender

3. offeror can set terms to specify acceptance operative on receipt only

xii. Bilateral K:  promise for a promise

xiii. Unilateral K: offeror bound if offeree completes action called for

1. part performance binding, but not accepted by commencement of work

xiv. UCC § 2-205: Merchant’s Firm Offer
1. In writing
2. Signed by offeror (email, letterhead, initials)

3. assurance offer is “irrevocable” or indication of “firm offer”

4. until time stated or reasonable time, not over 3 months

xv. UCC § 2-206:  Non-conforming goods

1. between merchants, shipment of non-conforming goods may count as acceptance, as long as actually manifests intent, not counter offer

2. non-conforming goods may be rejected

3. automatic breach when non-conforming goods,  buyers remedies

xvi. UCC§2-207: Additional Terms in accept/confirmation
1. changes common law:  Even though change the terms, which would usually be counter-offer (rejection) still acceptable intent to be bound. Common with purchase orders

2. (1) definite & seasonable expression of acceptance or confirmation is acceptance, even if add terms ->2; conditional assent ->3
3. (2) Additional terms = proposal unless merchant; if merchant, then = K, unless 1) offer limited 2)material alteration 3) objection

4. allows for possibility of performance before terms agreed to

5. Notice of change much looser: Silence is assent to additional terms after “reasonable” time to object

6. Contract is still consistent, agreed to terms – agreement here shown in action

7. Drop out theory or Knock out theory for how handle different terms

xvii. Mirror Image Rule: Acceptance must mirror terms of offer
xviii. Indefiniteness
1. Cannot have mutual assent unless terms are reasonably certain; wouldn’t be useful agreement
ii. Enforcement of Promises

i. Consideration – Bargained for exchange of a “legal something”; price paid to induce a promise
1. A valuable consideration may consist in

a. Right, interest, profit, benefit accruing to one party OR

b. Forbearance, detriment, loss or responsibility given, suffered or undertaken by another

2. Need not be of substantial benefit to anyone

3. Not necessarily one party benefiting, as other abandoning legal right, limiting freedom as inducement for promise from 1st party 

4. Promise induces performance, and performance induces Promise

5. Consideration must not be illusory; pre-existing duty to do something takes it out of the realm of bargained for exchange
ii. Reliance/Promissory Estoppel
1. Promise (of definite & substantial nature) binds as K, not actually a K
2. reasonably foreseeable
3. Actually inducing action/forbearance

4. resulting in injustice if not enforced (remedy may be limited as justice requires)

a. Non-breaching party expected full performance, damages = value of what they didn’t get (making party whole)

b. Promisor is estopped from asserting there’s no consideration; enforcing an otherwise gratuitous promise
iii. Moral Obligation – less common that reliance, fairly rare
1. Promise

2. Material Benefit accrues (or injury to promisee)

3. Injustice (remedy may be limited as justice requires)

iv. Unjust Enrichment – NO Promise
1. material benefit

2. reasonably expect payment

3. not officious intermeddler

4. injustice if benefit kept without payment (remedy limited to value to beneficiary)
iii. Pre-Contractual Liability

II. Can one party get out of it?

i. Statute of Frauds: Bar to enforcement
i. Land

ii. K not to be finished in one year

iii. Goods worth $500 or more

1. Required to be in writing, signed by party to be held to K, including terms

2. Avoid writing requirement if part performance of K, Reliance or UCC 2-201
a. Part perf does not work for K over one year; only complete

b. UCC: Part Perf (goods already received or paid for), Specially made goods, indivisible unit (maybe)

c. Reliance §139: with more scrutiny than regular § 90 reliance claim, to overcome policy reasons for Statute of Frauds
ii. Policing the Bargain

i. Incapacity

1. Minor – can get out of contracts made when minors

2. Mentally incapacitated – courts will not enforce contracts

3. Intoxicated – depends on other party knowing about incapacity

ii. Misrepresentation

1. Fraudulent: knowingly false representation

2. Material:  If knew otherwise, would change your mind

More clearly fraudulent, less important that it’s material, but if material, doesn’t matter if it’s intentionally false.  Way out of K, not same as tort of misrepresentation


Concealment: equivalent to a false assertion


Duty to disclose:  not always required, unless not disclosing would amount to misrepresentation

iii. Duress: improper threat
1. During negotiation

2. during performance (forcing modifications to K), leads to pre-existing duty claims

3. @ end of K:  Full accord and satisfaction:  notice required, can’t be in bad faith

iv. Unconscionability

1. Procedural: Form contract, hidden terms, unexpected terms

2. Substantive: Inherently unfair terms (disproportionate price/value, reallocates risk, “one-sided”), unusual or uncommon terms, not usual industry practice
3. Would court system be unwillingly collusive if allowed enforcement of K?
4. Possible to carve out unconscionable clause, or limit application?

5. Red Flags

a. Unequal bargaining power

b. Hidden/unexpected terms

i. Exculpatory clause (release of liability)

ii. Warranty disclaimers

c. Price value disparity

d. Surprise

e. Adhesion K (take it or leave it)

f. Unfair allocation of risk

g. Service is necessary, can’t get it anywhere else

6. No damages, just not enforceable

v. Public Policy
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