Contracts, Spring 2006
Prof. Enos

I. Is there a Contract?

a. The bargaining process

i. Mutual Assent

ii. Offer

iii. Termination of Offer

iv. Acceptance

v. Mailbox Rule

vi. UCC §2-207

vii. Indefiniteness

b. Enforcement of Promises

i. Consideration

ii. Reliance

iii. Moral Obligation

iv. Unjust Enrichment

c. Pre-Contractual Liability

II. Can one party get out of it?

a. Statute of Frauds

i. Policing the Bargain

ii. Incapacity

iii. Misrepresentation

iv. Duress

v. Unconscionability

vi. Public Policy

b. False Assumptions: Some assumptions are necessary.  May relate to assuming facts at the time, anticipating events (or not anticipating).  Not simply an error in judgment or wrong prediction.  Main concern is allocating risk.  Who bears the risk that assumption is false?  Relief: Rescission, Discharge, Restitution.
i. Mistake: Belief not in accordance with the facts.  False at the time K was entered into – Mistake at Magic Moment
1. Mutual Mistake: Both parties share mistaken belief relating to assumption material to exchange.  K is voidable by adversely affected party UNLESS she bears risk of mistake.

a. Bear the risk if:  Contract says so; knows she has limited knowledge but continues anyway; or the Court says so.

b. Mistake of fact, not of judgment.

ii. Unilateral Mistake: Generally, if one party makes mistake, no remedy.  Oops.  Unless:

1. Mistaken party did not bear the risk

2. AND

a. Enforcement of K would be unconscionable, or 

b. Other part has reason to know of the mistake or in some way caused the mistake
iii. Impracticability (and Impossibility)
1. Supervening events change the circumstances (assumptions turn out to be incorrect (ex: assumed could drive on ice, Suez Canal closed)
2. Impracticability means perf may be objectively possible, but it is unduly burdensome (because of supervening events) such that perf would be unjust

a. Only more expensive or difficult – not sufficient

3. Was there an event that made the basic assumption false?
a. Disadvantaged party cause the event?

b. Event make perf impracticable?

c. Disadvantaged party assume risk of event?

4. Relief: discharge, possibly damages, part perf.

5. Force Majeure clauses allocate risk, other drafting issues.

a. Hardship Clauses: something less that Force Majeure.  Not impracticable, but something major enough supervenes that want to come back to the bargaining table before things get impracticable.
iv. Frustration of Purpose: Supervening event has destroyed purpose of K (not impossible, but meaningless) - Allocation of risk is critical question.  Disadvantaged party avoids liability unless he assumed the risk.  Performance is discharged

III. What is the Scope of the Contract? (What did we agree to?)
a. Finding the Terms: What rules have parties chosen to rule their relationship?
i. Parol Evidence Rule: Where there is a writing, that is the best indication of terms agreed to.  If the writing is a complete integration, cannot add to it or contradict it.  If a partial integration, cannot contradict it but can add to it.  Only applies if in writing, only contemporaneous agreements – not subsequent agreements.

1. Integration?  Did parties intend for the writing to express their final agreement on terms?  Consider: Circumstances; formality of writing; negotiations; biz experience of parties; lawyer(s) involved; indications of “draft”; signatures.

2. Partial or Complete? 

a. Complete? Then no extrinsic evidence

i. Compare writing to extrinsic term
ii. Merger clause or integration clause says this writing merges all previous writings.
b. Incomplete? Extrinsic evidence allowed

c. Four Corners Test:  If it looks like a complete agreement, it is – no extrinsic evidence allowed.  Most conservative.

d. “Naturally Separate” – complete, plus extrinsic evidence that naturally would not be part of K writing. Contemporaneous agreements.Restatement.

e. “Certainly Included” – partial, include document plus course of dealing, course of trade & course of performance.  UCC.  More liberal.  Must expressly exclude Course of…in UCC K, otherwise assumed for sale of goods.
f. “Any Credible Evidence” – all of the above, plus circumstances that seem relevant. Most liberal

3. Extrinsic Evidence supplement or contradict?
a. Interpret as modification, rather than extrinsic evidence if want included, esp in 4 corners j’diction.
4. Approach
a. Identify writing

b. Identify extrinsic term (collateral agreement, parol evidence)

c. Go through steps (Integration, partial/complete, Supplement or contradict)

5. Exceptions to PER:

a. Mistake, fraud, misrepresentation

b. Condition precedent to formation (ex: never intended K unless financing goes through).  

c. Collateral agreement: really an entirely separate K between same parties, not extrinsic evidence of THIS K.

d. Modification: by definition outside the scope of PER.

e. Interpretation: evidence introduced to define term not covered by PER.  Rule of evidence.

f. Merger clause: not conclusive, especially if boilerplate (not really bargained for), more accepted in more conservative.

b. Interpreting the Terms: Explaining the terms, not supplementing. 
i. Identify the K

ii. Identify the term(language in dispute – if no ambiguity, stop analysis)

iii. Meanings per P, meanings per D

iv. Tools

1. Common meaning v. trade usage, technical

2. Context

3. Circumstances

4. trade/industry custom (course of dealing, of trade, of performance)
5. expert testimony

6. objective standard

7. conduct of the parties

c. Filling in Gaps

i. How will we handle situations not anticipated, not addressed, intentions of parties unknown.  Supplying a term that parties did not agree to – different from interpretation or supplementing under PER.  Not so indefinite that there is no K; can’t create K where none intended.
ii. UCC

1. Quantity must be specified – gap fillers can cover the rest

2. § 204: Omitted essential term: reasonable under the circumstances. Ex: no term of duration – reasonable time, or with reasonable notice.

3. 2-305 through 2-316

4. 2-314: implied warranty of merchantability(thing should do what its intended for)

5. 2-315: seller has specific knowledge of goods’  fitness for particular purpose

iii. Good Faith: implied in every contract, public policy

IV. Has it been breached?

a. Was duty conditional, and if so has condition been satisfied or excused?  Goal: avoid forfeiture, keep K going if possible.  Try to frame as duty, rather than condition, because then breach results instead of discharge.
b. Conditions: event, not certain to occur, upon which performance depends.  Substantial performance does not count; must fully satisfy condition.  If condition fails, corresponding duty does not mature
i. Express: express language or necessarily implied in K.  Apt and certain words, show that condition was bargained for. Requires strict compliance.
ii. Constructive: implied by law, arise in absence of agreement.  May be satisfied by substantial performance.  All are promissory conditions; link duties together.
1. If performances are concurrent, one party must tender before other party’s duty matures (You want it, you go first)

2. Party whose performance takes longer goes first.

a. Substantial performance counts – triggers duty to pay, although may still be damage claim

i. Consider: extent of nonperformance, purpose of K, excuse for deviation, extent of forfeiture, adequacy of damages

ii. Substantial Performance not apply for sale of goods

1. Right to perfect tender

a. Accept the whole

b. Reject the whole

c. Accept commercial units, reject the rest

2. Seller’s right to cure

a. Upon seasonable notice seller has chance to perform

b. Seller had reasonable grounds to believe goods would be accepted, opportunity for seller to substitute

3. Limits on right to reject goods accepted

a. Must substantially impair value

4. May apply if K is divisible, partial recovery

3. If both performances are ongoing, duty to continue performing is conditioned on other party’s continued performance (If you stop, then I can stop.)

iii. Excuse: express & constructive conditions may be excused by prevention, waiver, impossibility
iv. Precedent or subsequent Condition:  Paying premium is condition precedent to claim being paid; filing claim is subsequent

v. Promissory condition: Event “wears 2 hats.” Promise creates duty, also creates a condition.  Ex: Duty to build sidewalk free of cracks – doesn’t build – breach (damages)  Duty to build sidewalk free of cracks – builds with cracks – duty to pay does not arise

vi. Recitals: explain purpose of contract, may be useful for enforceability 

c. Breach: Failure to perform a duty
i. Duty – Breach – Remedy

ii. Condition – satisfied/failed – Duty triggered or extinguished
iii. Material Breach

1. Affects non-breaching party’s duty to continue performing

2. Allows non-breaching party to suspend performance

3. If immaterial, will have claim for damages, but duty not suspended

4. Factors

a. Deprivation of benefit (purpose of K)

b. Adequacy of compensation

c. Likelihood of cure

d. Willfulness of breach

e. If time is of the essence

5. Breach may be partial or total.  If partial, performance by non-breaching party may be suspended until either cure or discharge.  If total, duty discharged.  Reasonable time for cure allowed.

6. Breach may be waived or excused (if non-breaching party caused the breach through hindrance or prevention)

a. Excuse: impact on duty same as if satisfied; duty matures

b. Waiver: voluntarily give up what you have right to

i. Voluntary manifestation of intent to relinquish rights, by conduct or writing, has effect of excuse

ii. Waiver once may imply future waiver without express statement that it won’t.  

iii. Really reliance – series of waivers leads to estoppel (course of performance – waiver by conduct)
iv. Notice that will not waive = retraction (ok if no reliance)

v. Cannot retract if would be unfairly disadvantageous to other party – if they have relied.

c. Prevention: Conduct that prevents condition from occurring; conduct by party with duty being prevented

d. Hindrance: Intentionally prevent condition from occurring

e. Overriding Condition: disproportionate forfeiture, like unconscionability a last-ditch argument

iv. Anticipatory Repudiation
1. If duty is not yet due, not a breach.  BUT, if K repudiated by one party before performance is due, constitutes a breach.
2. Express (unequivocal) statement of unwillingness or inability to perform, or a voluntary act which renders party apparently unable to perform.
3. Non-repudiating party has claim for total breach
4. Non-repudiating party has duties discharged
5. Urging repudiating party to perform does not affect the rights of the non-repudiating party to breach claim
6. Exception:  Does not apply when one party has performed and only remaining duty is to pay; can’t repudiate after performance by other party (wouldn’t be anticipatory)
7. Non-repudiator must be able to show that he could’ve performed, was willing to until repudiation.
8. Can be retracted, as long as other party has not materially changed position in reliance, or indicates that he considers repudiation final
v. Demand for Assurances
1. Even when there has been no repudiation, party with reasonable grounds for insecurity that other party will not be able to perform can demand assurances.

2. If commercially reasonable, may suspend duty of nervous party until receives assurances
3. Failure to give adequate assurances when asked may be repudiation (take too long, withholding info, bad faith, stalling)
4. “Have to be right” when you repudiate – decision fraught with peril
V. What is the appropriate remedy?

a. Every breach has a remedy; may consider ahead what costs of remedy will be and decide to repudiate or breach – biz decision.  “Efficient breach.”
b. May prevent by drafting: limit liability in K, disclaimers, define warranty or limit remedy (ex: limit damages to purchase price)

c. Three Principals of Remedies

i. Protect Expectation Interests (forward-looking)
1. Puts non-breaching party in the position they would have been in if no breach.  

2. Not appropriate if too speculative – may need to base on injured party’s reliance, restitution
3. Focus is on adequate remedy for non-breaching party

ii. Redress Breach (neutral)
1. Focus on making non-breaching party whole

2. Not punitive

3. No K remedy for emotional distress; may be separate tort claim

iii. Substantial Relief ($ Equivalent)
1. Specific performance generally not appropriate for services

2. Usually monetary damages

3. Whatever is adequate under circumstances, but avoid economic waste 
d. Measuring Damages

i. Cost of Repair (Restoration) v. Diminution of Value (Reparation)

ii. LV + OL – CA – LA = Remedy

1. LV: Loss in value. What you expected – what received

2. OL: Other loss.  Reasonable, foreseeable consequential damages

3. CA: Costs avoided. $ expected to pay but did not.  Don’t perform, don’t need to buy supplies, pay staff

4. LA: Loss avoided.  Amount salvaged, mitigated. 

iii. GP + RE + OL – PP = Contractor/Owner remedy

1. GP: gross profit.  K Price – expected costs.

2. RE: Reliance Expenses.  $ Actually spent in anticipation

3. OL: Other Loss

4. PP: Payments/Proceeds.  Resale or salvage amounts, loss avoided

iv. Exception for mitigation – specially produced goods.

e. Limitations on Damages

i. Causation: Implicit in damage calculation.  Consider direct/indirect cause
ii. Avoidability

1. Can’t manipulate the situation to get more damages

2. If other party breaches, should stop performing – not run up the bills

3. Some cases must make reasonable efforts to find a comparable substitute (eg – find another buyer, look for a new job)

4. Damages based on cost of completion, unless unfairly disproportionate (may use diminution value) – ex: house built not to specs, cost to move wall (v expensive) or amount value of house lowered?

5. Policy: avoid economic waste

iii. Foreseeability
1. Damages limited to those that naturally flow from breach, ordinary course of events that breaching party had reason to know about.

2. May depend on who you are, background knowledge of situation.  Ex. Mill shaft replacement
3. Foreseeable at time K made (Risks unforeseen couldn’t be allocated in original K negotiation – unfair to consider later)
iv. Certainty

1. damages limited to reasonably foreseeable and actual and provable

f. Liquidated Damages

i. Can agree on specific damages for certain breaches – helpful where would be difficult to calculate.  Parties do this to assure performance, limit damages.  “Pre-breach settlement”
ii. Cannot be a penalty – policy against punitive damages.

iii. Must be actually bargained for and reasonable.

iv. Often used when time is of the essence

g. Nominal Damages

i. No measurable loss, no equitable relief is practical

ii. Small sum without regard to actual loss 

VI. Are there any third party issues?

a. Third Party Beneficiaries

i. Anyone who is not a party to the actual K is 3rd pty Bene.

ii. May be Intended (written into contract, may have legal rights)

iii. May be Incidental (happy coincidence, no legal interest)

iv. Creditor 3rd Party: I owe debt to X, so instead of paying me for the job, pay X.

v. Donee 3rd Party: gift to 3rd party is payment ; gift is generally not binding, but here there is consideration in original K.

vi. Any defense could assert against original party can be asserted against 3rd party.

vii. Can modify K to exclude 3rd Party if interest has not vested

1. If 3rd party has relied - vested

2. If 3rd party assents – vested

3. If K says so, may be immediately vested

b. Assignment & Delegation

i. Assign rights (assume freely assignable)

1. Unless limited by K

2. Must be reasonable, can’t be material change

ii. Delegate duties (assume freely delegable)

1. Unless limited by K

2. Must be reasonable, can’t be material change

iii. If Delegate doesn’t perform, can go after Delegator

1. all delegates retain duty unless released by Promissee

iv. Assigner loses rights when assigns them to another
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