Contracts Outline
Professor Newell Fall 2006

I.  General Theories of Obligation


A. Obligation Arising from Agreement with Consideration


1.  Williston (Classical)


(1) Bargained for (process)- bargained for and given in exchange for the promise


(2) Detriment (thing)



a. an act



b. a forbearance



c. creation, modification or destruction of a legal relation 



d. a return promise


2.  Fuller (purpose, reasons)


Substantive Reasons

1. Private autonomy- private individuals given the power to effect changes in legal relations- when is private agreement the best or only method for regulatory relations among individuals?  Getting the decision closet to the problem

2. Reliance- injury to a party who changed position in reliance on promise

3. Unjust Enrichment- promisor obtained a benefit as a result of promise

4. Morality- of keeping promise

Formal Reasons

1. Evidentiary- proof that serious promise was made

2. Cautionary- check against inconsiderate action- action without proper deliberation

3. Channeling- a path, way or method to accomplish a specific goal- does it perform that function?


Mutuality

-usually only used to say that it doesn’t apply

-if we have a bilateral K there must be a binding promise on each side or neither side is bound

-usually one party doesn’t fulfill his part and then claims that the other guy’s promise was elusory

-the Δ tries to get out of the π’s loophole

B. Obligation Arising from Justified Reliance- Promissory Estoppel


1.Promissory Estoppel


- Promise


- PR should reasonable expect to induce

- Action or forbearance – of a definite and substantial character on the part of the PE


- Which does induce such action or forbearance


- Binding if injustice can only be avoided by enforcement


2.Where does promissory estoppel differ with consideration?



“meddling with the springs of conduct”



-Hamer v. Sidway-changed nephews conduct



-Siegal- passed up insurance



-Hoffman-sells the bakery



-> with this theory someone has made significant changes in their lives 

C. Obligation Arising from Unjust Enrichment


-also called theory of restitution, quasi-contract or implied-in-law contract


1. Was the defendant benefited? –PROOF!

2. When is it unjust for someone to retain the benefit?  


a) Not a gift (some expectation of payment)


b) Plaintiff not an officious intermeddler (defendant had a choice

-can be overcome for policy reasons ex. Dr. who takes care of unconscious patient- we don’t want to wait until they wake up to ask, then do the needed surgery


D.  Moral Obligation or Promissory Restitution (a shaky unjust enrichment case with a promise to bolster it)

1. Benefit Conferred


  (1) How definite?


  (2) How substantial?


  (3) Does promise help to support the reality, nature and extent of benefit?


  (4) Is the benefit proportionate to the promise?


2. Subsequent Promise to Pay


  (1) How formal?

 (2) How much time elapsed between benefit and promise in order for PR to      deliberate?


  (3) Has any significant part of the promise been performed?


  (4) Has PE significantly relied on the promise?

II. Remedies 
A. Expectancy- puts π forward, as good a position as performance would have; favored because it promotes bargains, reliance and it has common sense appeal

1. formulas

General formula:

Value of promise to π

· Savings to π by not performing (cost saved or loss avoided)

Damages

Performing π (UCC 2-708):

K price – cost saved or salvaged = damages

Paying π (UCC 2-712):

Market value or cost of substitute (cover) – unpaid portion of price = damages

Problem 3-4(5) diminished value

Value as warranted – value as received = damages 

2. Relevant UCCs
2-201 – statute of frauds

2-209 – you can have a modification be binding w/o new duty if it is in good faith

2-302 – unconscionablity

2-313 – Express Warranties

2-607 – buyers burden to prove breach

2-704(2) – foreseeablity for sellers- no comparable section for buyers

2-706 – seller can sell at cost to another seller – leads to 717
2-708 - resale

2-712 – cover – seller breaches
2-713- non-delivery or repudiation – seller breaches

2-715 – Buyer’s Incidental and Consequential Damages
2- 716 – specific performance

2-717 – diminished value – smutty grain

2-718 – agreed damages

3. Types of Expectancy damages

General- what was promised (goods, services, $, cost of replacement, value lost, etc.)

Consequential


-part of alternate world


-more remote


-other good thinges that would have happened if performance would have occurred (business operating at full tilt, profit, promotion of good will avoidance of losses of production, etc.) 


-consequences cuz performance didn’t happen


-subject to greater limitation


-tend to happen to paying party more than to performing party

Incidental


-part of actual world


-after the breach


-various expenses incurred by injured party (expenses that wouldn’t have been incurred if promise had been complete


-actually incurred


-buyers: transportation, custody of rejected goods, coverage costs


-requirements to collect: must prove that they were incurred because of the breach 

4. Limitations or Qualifications upon Expectancy


a) was there a measurable loss? – sufficient proof


b) if there was a loss, did something else other than the breach cause or contribute to that loss? –failure to mitigate

c) if there was a loss and the breach was a proximate cause of the loss, is the loss beyond the scope of the promise? – given the consideration for the promise, that much in damages is just too much ex: Hadley v. Baxendale, tacit agreement test brought in sometimes 

B. Reliance- back to the beginning- give back what they lost, out of pocket expenses (restitution) and compensation for lost opportunity

Remedies with Promissory Estoppel


2nd restatement- remedy limited as justice requires


-expectancy- Williston says it is either binding or not

* how easy is it to figure out? If expectancy is hard to figure and reliance is easy, then they’ll probably go with reliance and vice versa


-the two measures have a way of coming together when we talk about lost opportunity reliance

C. Restitution-get back benefit to Δ-make Δ give up what they gained

D. Specific Performance

· generally available in civil law countries, not always here

· when damages may undercompensate

III. Agree Damages

-K clause which establishes damages for all breaches or a particular kind of breach


A. Why 


- want to get damages no matter what – even if the actual damages will be hard to prove


-avoid litigation


- figure out in advance what our risk exposure is


- punish, coerce, scare the performing party


B. Why courts don’t like them


-might put injured party in a better position


-everyone will raise their bids to provide for the chance of being late


-might get lower quality because of haste


-put contractor at the mercy of unions and suppliers

C. Test 

1. is the amount reasonable in comparison to the probable harm?


2. are damages hard to calculate? (Newell: if damages are hard to calculate then how do we know the forecast is reasonable?)

D. Newell’s Test


1. is there any good reason for the clause?


2. is it reasonable in the circumstances?

IV. Defenses (Boundaries of Freedom of Contract)

A. Duress- overpowering and coercing

 Restatement version: Assent to K was:

1. Induced by

2. Improper threat

3. That leaves victim no reasonable alternative

Newell version

1. Necessitous circumstances for the victim

2. Nasty conduct on the part of the coercer

3. crummy resulting deal



Threat is improper when: (restatement)

· gun to the head, literally

· I’ll report you to the DA for that thing I saw

· Sign this or I’ll put a lien on you house

· Sign this modification or extension of this K or I will screw it all up

· Sign this or I’ll reveal some secret to the press

· Deal is closed and then they change it

· Abuse of power- sell your stock or we’ll fire you

Pre-existing duty rule- exists for the possibility of modification under duress

UCC 2-209 (1) gets rid of pre-existing duty rule if mod is in good faith

B. Undue influence – overpersuading- more wills and trusts

C. Fraud – misleading – can be a tort separately

A party’s manifestations of assent


1. was induced by


2. fraudulent or material


3. misrepresentations by the other party (includes concealment and half truths)


4. upon which recipient is justified in relying

Duty to Disclose (generally no duty)


Factors:

1. Know or reasonably believe other party is unaware

2. Info reasonably likely to influence decision of the other party

3. info NOT readily accessible to the other party by diligent inquiry

4. info NOT fairly regarded as party’s own property due to special efforts or study

D. Public policy- bad K or clause- activity that requires license, anti-trust violation

1. Exculpatory Clauses

2. Covenants not to compete

-geography, activity (scope), length of time

E. Unconscionablity – “legal garbage can” 

Procedure: elements of fraud, duress, coercion

Substance: result looks particularly disgusting- contrary to public policy

V. Standard Form / Adhesion Contracts


Factors:

1. clarity and conspicuousness

2. substance

3. duty to read

4. presence of choice- could we get a different type of K from a different party? How real is this choice?

5. relative bargaining power of the parties

6. adequacy of the consideration

VI. Statute of Frauds 
A. MYLEGS

Marriage

Year – Ks to be performed in longer than one year

Land 

Executor – if the executor of a will promises to pay the debts of the estate with his own $

Goods – UCC 2-201- greater than $500

Surety – answering for debts of another

B. Main purpose or leading object rule – the idea behind the statute of frauds is that the PR is not getting any benefit out of the deal, but if their main purpose is their own benefit, then the statute of frauds does not apply


EX: You hire a contractor to build your new house and he is not paying the sub-contractors.  The plumber says he is quitting and you say “if the contractor doesn’t pay you, then I will.”  You are making yourself a surety, but you are getting a benefit out of it, too.

C. UCC 2-201


(2) between merchants clause- concern was that sending party could be cound while receiving party was not


(3a) specially manufacture goods


(3b) pleadings satisfy SF


(3c) payment or deliver- SF no longer apples

-Non-compliance makes something voidable, not automatically void.  The issue must be raised.
Exceptions

-estoppel- use estoppel to get around SF

-restitution- even if you can’t enforce the promise you can still get restitution for value of services rendered
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