I. Introduction


1. Contract and Related Obligation



A. The non commercial specially drafted 



B. Other Basic types of agreements



C. A brief introduction of relational exchanges


2. Major Social Resources That Facilitate Agreements and Their Performance



A. Resources not studied in this book



B. Resources studied


3. General Theories of Obligation and Remedies - an Introduction



A. Theories of Obligation



B. Remedies




1) Liberally construed - Sullivan v. O'Connor allowing pain and suffering damages for bad plastic surgery because value of "good nose" could not be derived.

II. General Theories of Obligation (Obligations arising from…)


1. Theories of Obligation and Their Relevance to the Lawyer's Role


2. Agreement with Consideration - The Leading Theory



A. Williston's Bargained for Detriment




1) Bargained for





a) Dougherty v. Salt - no bargaining when act bargained for (being a "good boy") is done in the past.  Also no detriment in Dougherty.




2) Detriment:





a) Act





b) Forbearance






i) Forbearance of legal right (Hamer v. Sidway) is adequate consideration.






ii) Forbearance of a law suit can be adequate consideration, but must be treated as such when forming the contract (Baehr v. Penn-O-Tex)






iii) Forbearance of a law suit is only adequate consideration if the forbearing party has the right (standing) to issue the suit (Sprinstead v. Nees) - no extortion rackets in the courts.






iv) If the party believed in "good faith" (i.e. not maliciously) that he could have brought suit, then forbearance of the suit can still act as consideration (Dyer v. National By-Products, Inc.)





c) Creation, modification or destruction (change)





d) Return promise






i) Mutuality - either both in the contract are bound, or neither are bound. What happens if the plaintiff were to have acted in the same was as the defendant (i.e. breached, etc)




3) Promise for performance = unilateral contract




4) Promise for promise = bilateral contract



B. Fuller's Substance and Form




1) Substance:





a) Private Autonomy - 






i) Hardesty v. Smith.  Private autonomy allows for contract even if it's a bad contract.  Just because the light bulb invention didn't work doesn't mean he didn't have the right to sell it under contract.





b) Reliance





c) Unjust enrichment






i) Benefit conferred on advertisers when Maughs showed up for the auction and won lottery for free car (Maughs v. Porter)




2) Form





a) Evidentiary - written promise





b) Cautionary - make note that the parties are serious.  I.e. notarization





c) Channeling - specifics on how to do things.


3. Justified Reliance



A. Promissory Estoppel - "no man may change his mind to the detriment of another.



B. Remedy is damage done because of reliance.



C. Needs to be justified - if a reasonable person should not have relied, it may be a defense.



D. Conditions on a gift were not considered promissory estoppel - Kirksey v. Kirksey (1845) - theory of promissory estoppel did not exist at that time.



E. Needs to still meet requirements of "bargained for detriment", benefit to promissor, etc.



F. Promises for gifts are not usually allowed to rely on - no consideration for a promised gift.



G. If gifted land, and improvements made thereon, may show justified reliance on promise (Seigel v. Spear & Co.)


4. Unjust Enrichment



A. A person who has been unjustly enriched at the expense of another is required to make restitution.  Restatement of Restitution 1 (1937)



B. Officious Intermeddler - someone who goes in to perform without the promissee's permission and expects compensation.



C. Gratuitous promises not included.



D. Breaching party must have substantially performed.


5. Promises for Benefits Received



A. Gratuitous promises not included.



B. Benefit has to conferred to the promisee, not an heir or third party (Mills v. Wyman)



C. A promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable or would be except for the effect of a statute of limitations - Restatement (Second) of Contracts.



D. Remedies:




1) Cost of Completion




2) Lost profits




3) Problem of if completion would have resulted in a "loosing" contract.



E. Must provide a benefit to the promisee in order to be enforceable.


6. Tort



A. Fraud




1) Seeking damages is permitted.





a) Holcomb - in Iowa, allowed for damages in tort an expectancy type remedy was given.  This was a tort case, not a contract case.





b) Common tort remedy is what you lost, not expectancy.  


7. Solely from Form



A. A contract which is enforceable solely because of the form it takes.


8. Statutory Warranty



A. Governed by the UCC Section 2.


9. Statute of Frauds



A. Show that the assent of one party was induced by a fraudulent or material misrepresentation on which the recipient relied.



B. Proof of fraud is less stringent in Contracts than it is in Torts.



C. Did the misrepresentation cause the reliance?




1) Can prove EITHER fraudulent (intention to do and knew you were doing it with disregard for the truth) OR MATERIAL MISREPRESENTATION.




2) If the misrepresentation was material, the recipient can get out of the contract even if it was an innocent misrepresentation.




3) Tort actions usually require BOTH fraud and material misrep.



D. Half-truths: half truths can be seen as material misrepresentation. "Books and variety items" not what the landlord thought.  Contract was rescinded.



E. Concealment can also lead to rescission of the contract - concealing defects on real estate in order to induce contract.



F. Duty to Disclose in certain situations MAY exist.  Where the duty lays is a matter of dispute.



G. What is the statute of Frauds?




a. 1677 English Statute (originally), which the English have, for the most part gotten rid of.




b. Almost every state has one.




c. Main addition to the English statute is real estate brokerage contract requires some sort of signed writing.



H. Why do we have one?




a. Concerns for frauds and perjuries in procedures of old.




b. Why some contracts and not others?  Not really known…





i. Some never were in the statute of frauds.





ii. Some always were.




c. Current reasons are:





i. Reminder of the functions of form from Fuller: writing is a very good form, therefore the evidentiary, cautionary and evidentiary forms are performed by the writing.





ii. It encourages people to put things in writing (Llewelyn).



I. What is the appropriate terminology used by courts?




a. When a transaction is "within the statute", then it is listed in the statutes and, therefore, needs some sort of written memo.




b. "taken out of the statute" means some exception applies to it.





i. Estoppel





ii. Part performance





iii. Main purpose rule applies




c. "written memorandum signed by the party to be charged"  -> moving to "is in the vision of an authenticated record" (changed to be compatible with computerize forms, etc.)




d. "requirements of the statute are satisfied": there is sufficient evidence to meet the needs of the statutory requirements.



J. What contracts are within the statute?




a. Surety Ship provisions: promise made to guarantee the debt, default or miscarriage of another.  A collateral/secondary promise (if, then - not a direct promise).





i. If the promissor is making promises that they do not offer consideration for or receive benefit from, there should be evidence that they have considered this.





ii. i.e. "if he doesn't pay the loan, I will"





iii. Specific example: promise of an estate to pay debts of the deceased out of his/her own funds.





iv. Direct example: mom promises Tom Peterson if you don't pay for the sound system, she will.





v. EXCEPTION: "main purpose" or "leading object" rule:






1) If the main purpose of the secondary promise is to benefit the secondary promissor.






2) Sole shareholder willing to stand behind corporate debts - main purpose of the promissor is to his own benefit (secondary promise)




b. Promise to marry





i. Older, not really used now.





ii. Some part of the consideration must be marriage or the promise to marry.





iii. Might have "if you marry me, I'll adopt your children" or "if you marry me, your mother can live with us"




c. Contracts involving most interest in land (real estate)





i. Executory contract to transfer, not deeds, etc.





ii. Contract which involves the creation or transfer of an interest in land.





iii. Usually an exception for short term leases (1 year or less, most jurisdiction)





iv. Includes easements, restrictive covenants, etc.





v. Part performance will make it enforceable in remedy.





vi. Possession + something else (i.e. improvements on land, payments) equals part performance.




d. Any agreement which is not to be performed within one year of the making of the promise.





i. Most dangerous provision - as student and lawyer.





ii. UCC says one year provision is not to apply for sale of goods.





iii. Pay attention to dates on exams (bar and otherwise)





iv. Narrowly construed.  Day 1: time of formation, End: when performance is to be COMPLETED.





v. If it can't be done within a year, you need documentation to meet the statute.






1) Lifetime employment with 30 year old where he gets hit by a bus.  No contract needed.






2) Employment contract with 95 y.o. cancer patient for 13 mos.  Need a contract.






3) If it is POSSIBLE that the promise can be performed within a year, then no contract is needed.





vi. Problems: contracts with either termination or extension provisions in them.




e. Contracts for the sale of goods more than $5,000. (UCC 2-201)





i. Used to be $50.  But, $50 was a lot more when the original was written in 1954, when a new car costs $50.





ii. Provision which allows between merchants: a memo that is good against one merchant sent to another merchant binds the other merchant if he does not respond within 10 days.






1) From times when buyers would play the market at the expense of his partners.






2) Only allows for no pleading under statute of frauds.  Can still make the "no contract at all" argument.





iii. Various other exceptions in the statute: special goods, part performance, etc.



K. What kind of writing satisfies the statute?




a. Range of completeness - from Arkansas to UCC.




b. Most courts will use multiple documents as long as there is some way to link them together.




c. Memo (most jdxn) doesn't have to be in the form of a memorandum for the purpose of satisfying the statute.




d. Signatures.  Also includes symbols, etc.



L. What is the consequence of not satisfying the statute?




a. Most jdxn: Contract is VOIDABLE (not void)




b. Grounds of attack, but you have to mount it in pleading.  Don't decide after pleading that you have a statute of fraud defense.



M. What are the main exceptions to the statute?




a. Collateral Estoppel (old school)




b. Looks very much like promissory estoppel (newer).



N. Is restitution available when a contract is unenforceable?




a. Yes, though real estate provisions against public policy.





i. Unlicensed people should not be given restitution for illegally practicing what they aren't licensed to practice.

III. Remedies


1. Remedies and the Role of Lawyers.



A. Expectancy



B. Reliance



C. Restitution


2. Remedial Theory - Fundamentals.



A. Might just be based on easiest to calculate (reality, not theory).



B. Reliance tries to get the plaintiff back to his/her original position - focused on what the defendant gained.



C. Restitution tries to get plaintiff back to his/her original position - focused on what plaintiff is "out".




1) Not generally equivalent to reliance.



D. Breaching Plaintiffs usually recover LESS than fully performing Plaintiffs.


3. Expectancy for breach of agreement with consideration.



A. Used in gift promises almost exclusively.


4. Availability of lost expectancy Damages - qualifications and limits



A. Hadley v. Baxendale - covers all.




1) Damages have to be expected by the breaching party.




2) If the machining owner did not know he had shut the mill down, he can not be held liable for the damages.




3) UCC 7-215 covers consequential damages.  Reasonable to foresee and not reasonable to prevent or cover.


5. Reimbursement of reliance costs as an alternative remedy where there is a breach of agreement with consideration.



A. Hoffman v. Red Owl - easier to put back in to the position they were in.  Compensate for the harm done.  




1) Too difficult to calculate expectancy.



B. Reliance and expectancy may merge when opportunities are given up for reliance on a contract - Walters v. Marathon Oil.


6. Validity of Clauses Providing for a Specific Monetary Remedy in event of a breach or repudiation of an agreement with consideration.



A. Liquidated Damages




1) Does there seem to be a good reason for the liquidated damages clause?




2) Does the damage $$ seem to be reasonable for when the contract was made?


7. Monetary remedies where the theory of obligation is promissory estoppel (promissory estoppel is for quasi-contracts)



A. Restitution




1) Essential Reliance




2) Incidental Reliance.



B. Both may be determined eligible for restitution due to justified reliance, based on how foreseeable the reliance was.


8. Restitutionary relief and theories of Obligation.



A. Puts plaintiff into the position they would have been in if the contract was never made.



B. Sought when expectancy either can't be proved or is undesirable.



C. Innocent (non-breaching) injured plaintiff, in general, get the bigger remedy.  Breaching parties get smallest remedies.



D. Ability to get entire contract voided (Susi) and go for promissory estoppel under quasi-contract and unjust enrichment.




1) If you have fully performed, you are stuck with the contract price.



E. Requirements to mitigate costs/loss by person who did not breach the contract.


9. Specific Performance



A. If remedies at law (cost damages) are inadequate or impossible to calculate.




1) If there IS an adequate remedy at law, specific performance probably will be by-passed.



B. Almost always real estate - too speculative for cost damages, but personalty is also becoming more common. (Curtice Bros. v. Catts)



C. Defenses:




1) "Lack of Mutuality of Performance" - court will not grant specific performance to P unless D can be assured that P will come through on his end of the promise.




2) Unfairness




3) Indefinite of the agreement




4) Impracticability of performance or difficulty in enforcement or supervision




5) Personal services under and employee-employer relationship are generally not granted specific performance.



D. UCC Sect 2-716 now allows for specific performance to be decreed as breaching party's remedy in case of breach.


10. Alternative Dispute Resolution: An introduction.

IV. Policing Agreements and Promises


1. Policing Doctrine and Role of Lawyers


2. Duress



A. Undue influence: must be by someone who would normally have influence: superior, relative (father, mother, etc)



B. Threat



C. No other options


3. Misrepresentation


4. Public Policy


5. Inequality of the Exchange


6. Unconscionability



A. A Matter of Law for the Judge



B. Accomplishes:




i. Lets the right party win, so that the court does not torture the law in order to make sure bad guy gets his due




ii. Lets the court do things without setting precise standards - keeps the bad guys from finding a way around the law.




iii. Can become a lazy way out - a way of not looking at fraud, duress or public policy.



C. UCC 2-302




i. Test:





a) Prevent oppression and unfair surprise, but not disturb the allocation of risk due to superior bargaining power.




ii. Applicable for sale of goods.




iii. Particularly around form contracts.




iv. Occasionally into business contracts (fairly rare)



D. Procedural Unconscionability




i. Problems with the contracting process: sort of fraud, sort of duress, sort of undue influence, but not completely any of them.




ii. Elements of pressure in negotiations - arm-twisting, misleading.




iii. How we got there.



E. Substantive Unconscionability




i. Contracts against public policy




ii. Terms of the contract itself.




iii. The results.




iv. Courts like finding both procedural and substantive unconscionability.



F. Fuller: Consideration allows a person to think about the seriousness of the transaction.  Duty to read and duty to understand is wrapped up in this.  BUT, it does not eliminate unconscionability liability.


7. Policing the Standard Form Contract


8. Some Additional Policing Doctrine


9. Policing Contract Modifications

V. Third Party Beneficiaries


1. Defenses.
