I. Assent


A. Standard hornbook trilogy of assent:



i. Offer



ii. Acceptance



iii. Consideration


B. The difference between bantering back and forth and sitting down to put it in writing is evidence of whether or not it was a serious contract.

II. Offer and Acceptance


A. Overt manifestation trumps hidden intentions.



i. If a reasonable person in the position of the recipient would have understood an offer/acceptance in a certain way AND the actual recipient understood the offer/acceptance in that same way, then that is what the contract means, regardless of any hidden intentions.


B. Theory I: Meeting of the minds - this is not that far from Meeting of the Minds, because it is assumed that a person communicates his actual intentions in any manifest statement.


C. Judge determines the "reasonable person" interpretation as a matter of Law.  


D. Jury determines intent of recipient as matter of fact

III. Offer


A. Restatement Sect. 24: "An offer is the manifestation of the willingness to enter into a bargain so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it"


B. An offer creates the power of acceptance.


C. Factors to distinguish an offer from preliminary negotiations:



i. Language: language such as "offer", "I promise", "I'll do this" denote offer; language such as "quote", "proposal", "I'll consider" denote negotiations.



ii. Audience: proposal to one person is more likely to be seen as an offer than a proposal to a group of people.



iii. Definiteness: The more detailed the terms, the more complete the transaction looks, the more likely you are to have an offer.



iv. Response to request: when you respond to a request for an offer, the assumption is that the response is an offer (unless stated otherwise, i.e. "This is not an offer")



v. Context and surrounding evidence - past history, etc.  Admitted under parol evidence rules.


D. Advertisements are generally not offers - exceptions for "limited quantity, first come, first served" items, although that is changing in modern law given bait-and-switch statutes.


E. Offers made to a bunch of people may be forced to honor on a "first come, first served" basis if they look too much like offers and not enough like advertisements. 

IV. Acceptance


A. Acceptance is exercising the power which an offer grants.


B. The offerer is the master of his offer.



i. Can set the terms - how, when, where - of acceptance.


C. UCC and R.2d - unless you are clear that only one means of acceptance is possible, any reasonable means of acceptance is OK.



i. Under old common law, this was not always true.


D. ALWAYS consider the statute of frauds in Real Estate transactions.


E. Acceptance must be "definite and unequivocal" - anything less than definite and equivocal (i.e. conditional) is not an acceptance, although it still may be accepted by the offerer.



i. If there is a condition, state it as such.  Same with a counter offer.



ii. If you want to accept the offer, but also want another item (i.e. furniture or tapestries with the house), then it is appropriate to make a second offer for those items - this way, you don't risk your first acceptance.


F. UCC 2-206(1)(a) - manner of acceptance.


G. Acceptance can be either by promising to perform or by actually performing.



i. Performance may start the contract prior to the contract being signed.



ii. The contract is accepted when the performance related to the main purpose of the contract is being performed - beginning work on the contract prior to acceptance of the contract may indicate that the current proposals are acceptable.


H. An offer made to a party who is not present must have an acceptance shown to the person making the offer by some appropriate act - don't want to just perform the promise if the offeror doesn't know you are doing it.



i. Offeror is master of his offer - he can countermand it any time before acceptance.



ii. Silence is acceptance only when:




a. Where an offeree takes the benefit of the offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.




b. Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence of inaction, AND the offeree in remaining silent and inactive intends to accept the offer.




c. Where, because of previous dealings of otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

V. Duration of Offer


A. Methods to terminate the power of acceptance (i.e. coutermanding the offer)



i. Rejection or counter-offer by the offeree




a. Once a rejection or counteroffer is made, the original offer ordinarily is terminated (Corbin)




b. The offeree, however, can prevent this if his counteroffer is appropriately made.



ii. Lapse of time



iii. Revocation by the offeror




a. Options are irrevocable offers.



iv. Death or incapacity of the offeror or offeree. 



v. Non-occurrence of any of the conditions of acceptance under the terms of the offer.


B. Lapse of Time



i. Offers made in a conversation are generally thought to expire when the conversation is over. - Corbin on Contracts.



ii. As before, intentions not made known through words or actions aren't binding for offers or acceptances.



iii. "reasonableness" when referring to lapse of time between offer and acceptance is a matter of fact to be determined by a jury, unless it is a regularly occurring commercial transaction, when it can be determined as a matter of law by a judge (usually using the UCC)



iv. Offers to settle suits do not expire with the SOL.

VI. Competing Theories of Revocation or Acceptance (the perpetual race):


A. Once we have an offer, then either


B. Termination OR



i. Rejection by Offeree



ii. Counteroffer w/o reservation to further consider the original offer.



iii. Lapse of time



iv. Revocation by Offeror



v. Death of Offeror or Offeree.


C. Acceptance or something which makes the offer irrelevant



i. Promise



ii. Performance



iii. Tender



iv. Partial Performance



v. Preparation to perform



vi. Other reliance. 


D. UCC 2-205 Firm Offers: An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.


E. Differences between buying options and buying products:



i. Consideration for an option to purchase property does not have to be adequate consideration for actually buying the property ($.25 option consideration versus $10,000 property consideration - good faith money)



ii. Nominal consideration otherwise gets you into issues with Fuller's reasons for form and substance in a contract - OK on form, but poor substance when consideration is much less valuable than the promise.



iii. Avoid gross disparities in offer and consideration.

VII. Agreement process


A. Unilateral versus Bilateral Contracts


B. Unilateral contracts produce rights for one and obligations for others.  A promise for performance.



i. Offeror is not bound to perform until offeree has performed.



ii. Partial performance is generally not accepted - i.e. can't walk halfway across the bridge.  Might be an argument if an equitable interest has been created.



iii. For partial performance, argue promissory estoppel/detrimental reliance.


C. Bilateral contracts offer rights and responsibilities for both parties.  A promise for a promise.



i. Offeror and offeree are both bound to their promises.


D. Llewellyn says that differences between bilateral and unilateral contracts are "academic", and the restatement now fails to distinguish the two.  However, unilateral contracts are the basis of many relationships between employer and employees, schools and pupils, retirement plans, etc.


E. Parties performing in response to a unilateral contract have an obligation to let the offeror know they are performing ONLY IF the offeror requests it.

VIII. Agreement Process II - Contractors and Sub-contractors.


A. Bids can be rescinded as long as no consideration had been given (Winston argument: Contract = Offer + Acceptance + Consideration) - bids are not considered contracts unless the parties intend them to be, and state so.


B. Bids of subcontractors are binding once the general contractor receives the contract acceptance for which he bid, relying on the sub-con bids.


C. Revocable offers for sub-con bids is all but dead.



i. Sub-cons want GCs to use their bids - expect it, hope for it, want it.



ii. It is implied that the offer will not be revoked before the offeree has time to perform.



iii. GCs are justified in their reliance on the bid as a contract.



iv. Promise of a sub-con is binding once his bid has been used AND the GC is awarded the contract.




a. Revocation under mistake or negligence?  Possible - see mistake.  Easier if it is "obvious" that sub-con quote did not mesh with other quotes.



v. However, GCs do not have to use the sub-con whose bid they use determining the general contract bid.




a. Sub-cons do not rely on GCs the way GCs rely on sub-cons.




b. Nature of the business requires this.

IX. Mailbox Rule


A. Original Mailbox Rule: Offer is made when the offeree receives it, and accepted when offeree mails it back to offeror.


B. Mailbox rule is slowly going away, thanks to FedEx, Email, fax, phone, etc.


C. These still apply:



i.  The Offeror is the Master of His Offer.  He can specify exactly how and when he needs to receive acceptance.



ii. In the absence of specified instructions by the offeror, acceptance is on dispatch, everything else on receipt (qualification apply)


D. Options are irrevocable offers.



i. Offer is accepted when offeree puts acceptance in the mail - dispatch.



ii. Option contracts should always state if the options are exercised on dispatch or on arrival.

X. Form Contracts - Battle of the Forms (UCC 2-206 and 2-207)


A. Usual method of contract negotiation is by exchange of forms - buyer sends PO, seller responds with T+Cs OR buyer and seller agree orally, then both draw up their own contracts and send to each other.


B. Problems with the battle of forms:



i. When, if ever, was the contract formed?




a. UCC 2-204(3): Even though one or more terms of the contract are left open, the contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.




b. UCC 2-204(2): An agreement sufficient to constitute a contract for sale may be bound even though the moment of its making is undetermined.




c. Anything that is not an acceptance is a counteroffer, which is a rejection. (case law)




d. UCC 2-206: If there was a definite and seasonable showing of acceptance, the second form can be seen as an acceptance, not a counteroffer, to the first form.




e. "dicker positions" - if all the "dicker positions" are settled (price, quantity, quality, delivery dates, etc), then the contract is seen as accepted.



ii. If a contract was formed, what are the conditions of the contract?




a. UCC 2-207: Acceptance with conditions is acceptance, with additions seen as proposals for additions to the contract.




b. UCC 2-207: Conduct by both parties which recognizes the existence of a contract is sufficient to establish the contract.




c. Folks rarely read the fine print unless there is a problem.




d. Common law was: last shot.  The last form accepted was the officialy contract.





1. UCC Changed common law from last form to first form. UCC 2-207 (old) - terms of first contract are proposed part of the deal.





2. UCC (Revised) says no form prevails. UCC 2-207 - as long as you have a contract, the terms are all those previously shown to have been agreed upon, plus whatever the code fills in for you.





3. UCC seems to favor the buyer.  Used to favor the seller.  Which is more appropriate?

XI. UCC 2-206, 2-207


A. UCC 2-207 Proposals are considered part of the contract if they do not "materially alter" the original bargain AND are accepted by both parties.



i. "Materially Alter" means they create surprise or hardship upon the other party if they were not known and agreed upon.


B. UCC 2-207 forms a contract by Four Routes (the walks like, talks like, looks like a duck paths):



i. A definite and seasonable expression or acceptance which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon.



ii. A written confirmation of agreed upon terms which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon.



iii. Unless acceptance is expressly made conditional on assent to the additional or different terms.



iv. Conduct by both parties which recognizes the existence of a contract is sufficient to establish the contract for sale although the writings of the parties do not otherwise establish a contract.


C. Silence on contract terms is not necessarily consent to them (Daitom v. Pennwalt - bad dryers not warranteed)

XII. Parol Evidence Rule


A. Parol Evidence Tests (1-4)



i. Four corners test - least extrinsic friendly




a. Looks at the writing of the contract - simplest test.  Four corners refers to the four corners of the contract.




b. Determines if the contract appears to be complete.  If it appears to be complete, no parol evidence allowed.  If it appears incomplete, parol evidence is allowed.



ii. Restatement Section 240




a. Looks at the writing plus extrinsic and circumstances surrounding the contract.




b. Determines if the extrinsic agreement would naturally and normally be stated separately by parties situated such as the parties in the situation at hand.  If yes, then no parol evidence.  If no, then parol evidence.



iii. UCC 2-202




a. Looks at writing, extrinsic agreement evidence, and circumstances.




b. Determines if the extrinsic certainly would have been included in the writing of the contract.  If yes, then no parol evidence.  If no, then parol evidence.



iv. Corbin on Contracts - most extrinsic friendly.




a. Looks at all credible evidence.




b. Determines if extrinsic agreement was made, and if the parties meant to wipe it away with the writing of the contract.


B. Policies on Parol Evidence:



i. Williston (doesn't like extrinsics)




a. Believes people are fabulous at writing contracts, but idiots on juries.




b. Personal responsibility in writing/reading the contract is key.




c. Certainty of what the deal actually is limits disputes.




d. Writings are good - efficient evidence.




e. Juries are usually unduly emotional, sympathetic and not good for determining meanings of autonomous contracts.



ii. Corbin (thinks extrinsics are fine)




a. Believes people are wonderful jurors, but idiots when it comes to writing contracts.




b. Frailties of parties - complexities of life, unbalanced bargaining powers in many situations.




c. Frailties of languages - hard to say everything perfectly at one time.




d. Frailties of transactional approach - deals come together over time, not with a single transaction.




e. Juries are capable of ferreting out the truth.


C. Parol Evidence Rule: Are extrinsic agreements part of the contract?



i. General Rule: "All extrinsic evidence must be excluded if the parties have reduced their agreement to an integrated writing"



ii. Any credible evidence may be used to interpret contracts if the language is reasonably suspect. - Ambiguity exception to the Parol Evidence Rule (not good for Corbin, who lets in anything)



iii. Some courts also allow in parol evidence to prove a condition precedent.



iv. Use tests above to determine.



v. How to interpret the contract:




a. Are there any patently ambiguous terms?  If yes, then parol evidence gets in.




b. Looking at the contract, would a reasonable person familiar with the general usage and custom think the contract has more than one meaning?  If yes, then parol evidence gets in.




c. Looking at all credible evidence, would the proffered evidence be relevant to prove a meaning to which the language is reasonably susceptible (Corbin)?  If yes, then parol evidence gets admitted [with very liberal judges].


D. UCC 2-202: If an idea was important enough to be discussed in negotiations, but not put into the final contract revision, then the purpose of the contract must have been to wipe that out as a condition on the contract.


E. Three part test for overriding a written contract with an oral one (Mitchell v. Lath)



i. Agreement must be collateral to the contract.



ii. It does not contradict the written contract (only addition to)



iii. It must not be so clearly connected with the principal transaction so as to be part and parcel of it.


F. Language has to be understood by all parties, not just one.

XIII. UCC 1-203, 2-205, 2-208


A. Contract Interpretation Heirarchy:



i. Express terms of the contract.



ii. Course of performance (everything under the contract) UCC 2-208



iii. Course of dealing (everything up to the point of dealing) UCC 1-205



iv. Trade Usage UCC 1-203



v. UCC Gap Fillers


B. UCC sees the writers of contracts to be governed by intentions, which are set forth by performance and trade usages, unless specifically negated by the contract (UCC 2-203)


C. UCC 1-203: "Agreement" means the bargain of the parties in fact as found in their language or by implication from other circumstances including course of dealing or usage of trade or course of performance.



i. Trade usage in contract terms - Nanakuli - parties are bound by trade usages and local usage/custom as long as they were aware of them.  Awareness is shown by admittance or prior actions.



ii. Trade Usage: must be regularly observed AND define scope of trade.


D. UCC 2-208: Course of Performance or Practical Construction


E. UCC 1-205: Course of Dealing and Usage of Trade

XIV. Gap Fillers


A. UCC 2-204(3) Even if one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have 1) intended to make a contract and there is 2) reasonably certain basis for giving an appropriate remedy.


B. Perpetual contracts - possible.  Contracts with no end dates are intended to continue for a reasonable time, not generally terminable at will.



i. Does not apply to employment contracts



ii. Perpetual is too long, BUT



iii. At will is not restrictive enough.  Therefore, "reasonable time"



iv. Also, terminable at will with "reasonable notice"


C. UCC Gap Fillers include: UCC 2-310: Unless otherwise stated, payment is due at time and place at which the buyer is to receive the goods - i.e. payment due on delivery unless contract states otherwise.

XV. Good Faith


A. Every contract has an implied covenant of good faith and fair dealing (UCC 1-203)


B. When commissions are paid based on employment status, an employer's reason for termination must be in good faith - not to avoid paying commissions.


C. Juries are entitled to hear evidence of bad faith dealing.


D. Intent of the parties in make the contract must control the actions of the parties after the contract is made - this is "good faith".  Obviously, does not apply to contracts garnered under fraudulent conditions.


E. In Texas, employment contracts are not subject to good faith. (!) - this is why there are whistleblower statutes.



i. Other remedies, if available, should be sought before good faith arguments are made.



ii. Breach of good faith can look like nothing more than sour grapes.


F. UCC 2-306 - Output Contracts and Good Faith



i. Output contracts are based on manufacturing output - buyer agrees to by all (or some proportion of) sellers' output.  Supply is limited by output (i.e. breadcrumbs)



ii. UCC requires "best efforts" to supply and implied covenant of good faith.


G. Good faith also limits contract mutuality - if buyer can stop buying at any time, then seller thinks they can stop supplying at any time.  However, good faith to notify governs both their actions in not breaching the contract.


H. If a person leaves the fees for services up to the buyer, that does not mean they are entitled to nothing - similar to Lady Duff Gordon and mutuality/good faith/best efforts arguments.


I. Good faith governs contract issues which involve some degree of discretion by either party.

XVI. Conditions Nature of Duty to Perform


A. Conditions: duty of a contract is conditional on the occurrence of a particular event.


B. Balance Windfall and Forfeiture.


C. Types of conditions:



i. Express Condition (Realty Sales contract)




a. Ex: purchasers duty to pay and complete the transaction is conditional upon purchaser obtaining a loan of $X at an interest rate of no more than Y%



ii. Implied in Fact Condition (Grain Sales Contract)




a. Ex: Seller is to deliver grain to a port designated by the buyer (Seller's duty to deliver is subject to an implied in fact condition that the buyer designates a port)



iii. Constructive / Implied in Law Condition (Roofing Contract)




a. Ex: Roofer will install a new roof on owner's house and owner will pay $X.  Owner's duty to pay is constructively (implied in law) conditioned on the roofer substantially performing.


D. Possible to have a pure condition or a pure promise.  Also possible to have a conditional promise - be sure to determine which is which.



i. Do not put words of promise into a pure condition.



ii. Drafting hint - put all conditions in separate "Conditions" sections - no chickens on the duck farm. :-)


E. Partial performance and conditions make remedies difficult - balancing windfalls and forfeiture.



i. Partial performance of a condition is not sufficient, even substantial performance - Brown-Marx Associates v. Emigrant Savings Bank.



ii. Different from substantial performance of a promise.


F. YOU DON'T BREACH A CONDITION - you can only "breach" a promise.  Careful with language here.


G. Promise: a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promise in understanding that commitment has been made.


H. Condition: an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due.


I. Jacob & Young v. Kent - wrong pipes used in house - courts will balance windfall with forfeiture.  You don't get the house for free just because the pipes are different.  Diminished value of property or cost difference in building, but not the whole house.

XVII. Express Conditions of Satisfaction


A. Question to Ask:



i. What is the satisfaction standard?



ii. What is the biggest problem with the standard?



iii. When should the standard be used?



iv. How to draft?



v. How to instruct the jury?



vi. ALWAYS: balance windfall and forfeiture.


B. Forman v. Benson (real estate deal where plaintiff wanted to act as creditor for loan) Interpretations for express conditions of satisfaction:



i. Dissent (defendant friendly):




a. Conditions of satisfaction are entirely the defendant's decision.  A mere expression of dissatisfaction.




b. Allows for bad faith, may mean a lack of mutuality - maybe no contract. Promise would be illusory - seller could, at his whim, get out of the contract.




c. Gibson-type cases: matters of art, tastes, etc. where no obligation is desired until the product is delivered.  Where we really don't WANT a contract.




d. Clear language "THIS IS NOT A CONTRACT"




e. If you find that X expressed dissatisfaction, then you must find for X.



ii. Forman Majority (somewhat neutral - binding):




a. Satisfaction is more subjective than objective - in good faith, honest, etc.




b. Greater chance of forfeiture here.  It is much harder to get behind the decision that someone says they are dissatisfied when forfeiture is on the line.




c. When quality is very subjective, with no set standard.  Questions of credit are more subjective than tastes, art, or other Gibson-like standards.




d. Satisfaction is personal judgment of accepting party, sole discretion and in good faith.




e. If you find that X was honestly dissatisfied in good faith, then you must find for X.



iii. Trial Court (plaintiff friendly)




a. Purely objective, "reasonable person" standard.




b. Doesn't allow autonomy in freedom of contract.




c. Matters of utility, fitness, marketability, etc. where useful experts can determine "satisfaction" - i.e. does it do what it's suppose to do?  Credit worthiness is not at this point.




d. Satisfactory to X, so long as it is reasonable.  X being the non-performing party.




e. If a reasonable person in the position of X would be dissatisfied, then you find for X.

XVIII. Interpretation of Contract Language to Determine if it Creates an Express Condition - i.e. the existence of an express condition precedent.


A. R.2d Sect. 227: In resolving doubts as to whether an event is made a condition of an obligor's duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee's risk of forfeiture, unless the event is within the obligee's control or the circumstances indicate that he has assumed the risk


B. When it is doubtful whether words create a promise or a condition precedent, they will be construed as creating a promise.


C. The expression of one this is the exclusion of the another (maxim - if you say one thing, you must have meant to exclude the other).


D. R.2d Sect 261: Where it is doubtful whether words create a promise or an express condition precedent, they are interpreted as creating a promise; but the same words may sometimes mean that one party promises a performance and that the other party's promise is conditional on that performance.

XIX. Interpretation of the Content of Express Condition - if it IS an express condition, then what does it mean?


A. Artistic interpretation of "satisfactory" - different than professional determination of satisfactory; can't really be measured.


B. Definitions of "satisfaction" - some more measurable than others (i.e. credit worthiness, acceptability of a portrait, stability of a building, quality of concrete pour, etc.)

XX. Excuse and Avoidance of Express Condition - Always balance forfeiture and windfall.


A. Waivers


B. Modification - consideration: In return for money or other consideration, the defendant agrees to modify or eliminate the condition.



i. UCC no longer requires consideration for modification of contract.  Used to, as modification was seen as a new promise.


C. Express waiver of immaterial condition: defendant tells plaintiff not to bother providing proof of loss.



i. Must be immaterial condition only.



ii. "Material": 


D. Election (implied waiver)



i. Insurance non-waivers try to eliminate the possibility of express or implied waivers.  Can't have a non-waiver override express actions, though - if you act like you are waiving a condition, then a piece of paper won't cut it.  



ii. Court feels the party who had the benefit of the condition has elected not to rely on it, and judges by the evidence/actions, not the words of the contract.


E. Defendant could have objected to failure of plaintiff but went ahead with the contract anyway.


F. Estoppel (express or implied waiver plus reliance): before time to comply had expired, defendant tells plaintiff it is unnecessary or plaintiff could have more time and plaintiff does then not meet the original condition (relies on defendant)



i. Non-benefiting party must have relied on the waiver.


G. Interpretation: Court interprets whatever action plaintiff took as satisfying a reasonable interpretation of what the contract required.


H. Prevention / Hindrance: defendant interferes with compliance by plaintiff.  Ex: defendant fails to provide necessary forms for plaintiff to comply with condition.



i. If conditions are prevented, jury gets to decide what the contract would have been worth.


I. Impossibility: Plaintiff, thought no fault of his own, is unaware of triggering an events occurrence.


J. Equitable relief / Ignore: Extreme forfeiture and not material condition.  Maybe like Jacobs & Young.



i. Balancing Windfall and Forfeiture with freedom of contract requires ignoring the condition.



ii. Generally only done where forfeiture looks large and is coupled by what appears to be windfall and the condition may seem trivial in relation to the loss that is occurring.



iii. Doesn't look good on freedom for autonomous action and contracting.

XXI. The Overriding of Express Conditions to Prevent Forfeiture.


A. J.N.A. Realty Corp v. Cross Bay Chelsea: tenants had option to buy, but did not exercise on time.  Landlord/owner wanted a higher rental price than stipulated in the agreement because of rising overall prices in the area.


B. R.2d: To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.


C. Unjust enrichment as a theory to prevent forfeiture: when the default has been so serious and the vendee is willing and able to continue with his performance of the contract, the vendor suffers no damage by allowing the vendee to do so.

XXII. Constructive Conditions:


A. Implied-in-law conditions.


B. Not expressed in the contract.


C. Not demanded by the facts. (unlike implied-in-fact conditions, such as the condition to know the port to deliver the goods to)


D. Court must figure out how to make the contract work.  How?



i. Start with freedom to contract - parties can arrange the order of performance.



ii. Try to make the exchange work by arranging the sequences of performance in such a way that the transaction is likely to occur




a. Try to avoid making one party extend credit to the other party unless is specifically bargained for.




b. Try to come up with simultaneous or concurrent performance.  Especially if the contract specifies it, or does not specify that it shouldn't be that way.



iii. Courts do what they can with broad, default type rules.  Parties should decide for themselves wherever possible.



iv. You CAN have stalemates.




a. Neither party will tender when they are supposed to.




b. No one is in default.




c. Time can make it irrelevant and the transaction dies. OR




d. Tender fails because everyone got to a certain point, but no one let go of their marbles.



v. ESCROW, ESCROW, ESCROW.

XXIII. Implied Conditions Fixing the Order of Performance


A. Simultaneous Exchange



i. Used for mutually dependant contracts (Corbin), that is, two promises which are said to be concurrent conditions on the other's actions.



ii. UCC 2-507(1): Tender of delivery is a condition to the buyer's duty to accept the goods and, unless otherwise agreed, to his duty to pay for them.  Tender entitle the seller to acceptance of the goods and to payment according to the contract.



iii. UCC 2-511(1): Unless otherwise agreed tender of payment is a condition to the seller's duty to tender and complete delivery.



iv. R.2d Sect. 234: Where all or part of the performance to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary.



v. ESCROW, ESCROW, ESCROW.


B. Sequential Performance



i. Used to reduce risk of one party at the expense of security to the other party (Corbin)



ii. Normal expectation for construction contracts is "progress payment schedule"



iii. Lack of specified payment schedule (not billing schedule, PAYMENT schedule) will lead to UCC Gap Fillers - last in the hierarchy of substantive content:




a. Express Terms




b. Course of performance - how has performance been made without any argument?




c. Course of dealing - how did parties act under previous contracts?




d. Usage of Trade - trade usage, expert testimony, to first establish the trade usage of express conditions precedent are standard for trade.  What does the standard trade agreement such as this mean?




e. Gap Filling.



iv. Large, time consuming contracts for performance (specifically construction contracts) can not be done concurrently - someone would have to extend credit to the other party, often at high risk to the party extending credit.



v. UCC 2-307: Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender but where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for each lot.

XXIV. Implied Conditions Fixing the Quality of Performance.


A. Perfection is not the standard for performance.


B. Substantial performance will not allow for forfeiture simply because quality was less than adequate.


C. Appropriate remedy is restitution for diminished value, cost of repairs or replacement - not forfeiture.



i. Plante v. Jacobs - home buyers still had to make payment in full for defective home. Can still sue later for cost of repair, etc.



ii. Cost of repairs only for material breaches of the quality of performance - mislocation of a wall with no impact to home value or structural soundness of the home is not "material".


D. R.2d Sect 275: Elements of Material - in determining the materiality of a failure fully to perform a promise the following circumstances are influential:



i. The extent to which the injured party will obtain the substantial benefit which he could have reasonably anticipated (i.e. did the injured party pretty much get what he expected)



ii. The extent to which the injured party may be adequately compensated in damages for lack of complete performance (i.e. can the injured be compensated?)



iii. The extent to which the party failing to perform has already partly performed or made preparations for performance. (what has the failing party done or prepared to do?)



iv. The greater or less hardship on the party failing to perform in terminating the contract (i.e. what level of burden does it put on the party failing to perform?)



v. The willful, negligent, or innocent behavior of the party failing to perform. (i.e. is the failure to perform on purpose?)



vi. The greater or less uncertainty that the party failing to perform will perform the remainder of the contract. (i.e. is it a one time slip, or is the failing party totally wigging out?)


E. Need to get to a high enough level of failing to perform in order to repudiate the contract.


F. There is always an "uncertain duty" risk in contracting - what needs to be done when there is uncertainty if the other party will comply.  Err on the side of completing duties…


G. Convention on Contracts for the International Sale of Goods 



i. Art. 25: A breach of contract committed by one of the parties is fundamental if it results in such detriment to the other party as to substantially deprive him of what he is entitled to expect under the contract, unless the party in breach did not foresee, and a reasonable person of the same kind in the same circumstances would not have foreseen, such a result.



ii. Art. 49(1)(a): the buyer may declare the contract avoided if the failure by the seller to perform any of his obligation sunder the contract or this Convention amounts to a fundamental breach of contract.



iii. Art. 64(1)(a): The seller may declare the contract avoided if the failure by the buyer to perform any of his obligations under the contract or this Convention amounts to a fundamental breach of contract.


H. Four-Part Test for Substantial Performance:



i. Did the promisee/paying party get the substantial benefit from the performance?




a. General rule: must substantially perform or at least not materially breach the contract's constructive conditions.



ii. Will Damages fix the problem?



iii. How great will be the hardship on the promisor/performing party if the promisee in not required to pay under the contract?  Under the UCC, buyer can refuse defective product:




a. Can the promisor or breaching party resell defective performance?  Under UCC, can resell.  Hardship is greater if the defective performance can not be re-sold.




b. Can the promisor or breaching party recover on a restitution theory?  How restitution is measured can also influence how much a hardship will be.



iv. How willful/deliberate was the failure of the promisor/performing party?

XXV. Express and Implied Conditions


A. Express conditions must be satisfied.  Constructive conditions may be substantially performed.



i. Substantial performance = lack of material breach.


B. Repudiation is a weapon available to an injured party in the event the other contractor has committed a material breach.


C. Severable contracts - can be divided into parts, to determine if each part was complied with.  



i. Breach of one part of the contract does not void the entire contract.



ii. If a contract is not severable, must determine if the breach was material.



iii. Partial performance of a severable contract is still not complete performance, can materially breach a part of the contract without materially breaching the entire contract.



iv. Scheduled payments do not necessarily make a contract severable - must look at the good/service being purchased to determine if it is severable.


D. UCC 2-717: The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the same contract.


E. R.2d rules dealing with an aggrieved party's rights in the face of material breach:



i. Sect. 237: It is the condition of each party's remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.



ii. Sect 241: Circumstances significant in determining whether a failures is material:




a. The extent to which the injured party will be deprived of the benefit he reasonably expected.




b. The extent to which the injured party can be adequately compensated for the part of the benefit for which he will be deprived.




c. The extent to which the party failing to perform or to offer to perform will suffer forfeiture




d. The likelihood that the party failing to perform or to offer to perform will cure his failure, taking into account all circumstances including any reasonable assurances.




e. The extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.



iii. Sect. 242:Circumstances in determining when duties are discharged.  In determining the time after which a party's uncured material failure to render or to offer performance discharges the other party's remaining duties to render performance under the rules stated in Sect. 237 & 238, the following circumstances are significant:




a. Those stated in Sect. 241 - elements of material breach.




b. The extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements




c. The extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party's remaining duties unless the circumstances, including the language of the agreement, indicate that performance or an offer to perform by this date is important ("time is of the essence" clause in contract)

XXVI. Conditions and Article 2 of the UCC


A. First and foremost: new UCC is not yet in effect.  Has strong influential effect, but the old UCC is the law in UCC-adoptive states.


B. UCC 2-601: "The perfect tender rule" (potato case): If the goods or tender of delivery fail in any respect to conform to the contract, the buyer may:



i. Reject the whole, OR



ii. Accept the whole, OR



iii. Accept any commercial unit or unites and reject the rest.


C. UCC 2-602: Rejection of goods must be within a reasonable time after their delivery or tender.  It is ineffective unless the buyer seasonably notifies the seller.


D. UCC 2-508: Seller has ability to cure any defect if he can do so without great inconvenience or risk of loss to the buyer.


E. UCC is subject to change for installment contracts - substantial impairment tests.


F. Any refusal under UCC is subject to good faith - must be dissatisfied with the goods tendered, not with the contract made.


G. Silence by buyer = acceptance of goods.


H. UCC 2-608: Revocation of acceptance in whole or in part: 



i. The buyer may reasonably revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it:




a. On the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; OR




b. Without discovery of such non-conformity if his acceptance was reasonably induced either by difficulty of discovery before acceptance or by the seller's assurances



ii. Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects.  It is not effective until the buyer notifies the seller of it.



iii. A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.


I. Some exceptions to the UCC:



i. Seller didn't know tender failed to conform - "Closed container".  Has right to cure (TV case)



ii. Seller knew the tender failed to conform, but assumed the consumer would want it anyway - i.e. upgraded product.



iii. Seller knew the tender didn't conform because volumes weren't sufficient to meet full order, but assumed buyer would want partial order (usually substantial - 490 of 500)  Only works if credit is given for the shortfall - then seller gets "reasonable" time to complete the order.


J. UCC 2-612: Installment contracts

XXVII. Anticipatory Repudiation and Prospective Inability to Perform


A. R.2d Sect 250: What is a repudiation?



i. A statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach; OR



ii. A voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach.


B. Not all repudiations are total repudiations - some are notice of partial performance, notice of late performance, expressions of doubt, etc.


C. UCC 2-610: Anticipatory Repudiation.  When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may:



i. For a commercially reasonable time await the performance by the repudiating party; OR



ii. Resort to any remedy for the breach under UCC 2-703 or 2-707, even though he has notified the repudiating party that he would await the latter's performance and has urged retraction; AND



iii. In either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller's right to identify goods to the contract notwithstanding breach or to salvage unfinished goods per 2-704.


D. Convention on Contracts for the International Sale of Goods, Art. 72



i. If prior to the date for performance of the contract it is clear that one of the parties will commit a fundamental breach of contract, the other party may declare the contract avoided.



ii. If time allows, the party intending to declare the contract avoided must give reasonable notice to the other party in order to permit him to provide adequate assurance of his performance.



iii. The requirements of the preceding do not apply if the other party has declared that he will not perform his obligation.


E. UCC 2-609: Right to Assurance of Performance - when reasonable grounds for insecurity arise, the insecure party may in writing demand adequate assurances of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed upon return. Assuring party has a "reasonable time, not exceeding 30 days" to offer assurance in writing.


F. Repudiation is not repudiation unless it goes to a material breach.


G. Anticipatory repudiation enables effective breaches of contract (i.e. breaches where all parties come out financially ahead)


H. Problems with anticipatory repudiation: allows party to sue for breach of contract before the contract has actually been breached.


I. Can have both breach of contract and anticipatory repudiation (Mutual of Omaha case on lump sum payment, not continuous payment for continuing injuries)



i. Damages are only there for breach of contract.



ii. Damages for repudiation are different.

XXVIII. Cessation Process


A. Invalidity


B. Mistake



i. Defined: parties are not mistaken in their belief of the facts, but the misunderstand each other (i.e. buyer thinks he's getting young chicken, seller thinks he is selling old chickens)



ii. Mistake must be about the actual item of tender.



iii. Factors to consider:




a. Was the mistake a basic assumption on which the contract was made? - like cow for breeding versus cow for eating.




b. Did the mistake have a material effect on the agreed exchange?




c. Was the risk allocated to the mistaken:





1. By contract?





2. By conscious ignorance?





3. By court?



iv. How big was the mistake?  Better be really big to get out of the contract.



v. Was the consideration the type of consideration which would be given for the actual product, or the mistaken one?



vi. Was their any fault or knowledge of mistake by the benefited party?  Not quite fraud, but not quite honest?



vii. Stupidity of mistaken - conscious ignorance or just plain laziness?



viii. Promptness of discovery and reliance of the benefited party.  More promptly discovered, easier to deal with.



ix. Reasons NOT to invalidate contracts based on mistake:




a. Morality of honoring promises.




b. Enforcement of autonomous bargains




c. Reliance of either party.




d. Unjust enrichment.


C. Mutual Mistake



i. Circumstances at the time of contracting were materially different from what the parties had assumed at the time.



ii. Barren cow versus cow with calf.



iii. You can't invalidate a contract simply because you made a bad bargain.




a. Assumption is that sellers know something about what they are selling, more difficult for sellers to try to get out of contracts by means of mutual mistake.



iv. Not all mutual mistakes will invalidate the contract.  Contracts can shift burden to one party or the other if there is a mistake - clauses for inspection requirements, "as-is" clauses, etc.  



v. R.2d Sect 152: Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performance, the contract is voidable by the adversely affected party unless he bears the risk under Sect. 154



vi. R.2d Sect 154: A party bears the risk of mistake when:




a. The risk is allocated to him by agreement of the parties, OR




b. He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his knowledge as sufficient, OR




c. The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.



vii. If the evidence is a wash, the buyer looses.


D. Unilateral Mistake



i. One party makes a mistake - is unaware of the facts at the time the contract is made.



ii. Unilateral mistake is not an excusable error in KS construction case where sub-con bid was known to be miscalculated.  Notice of mistake was given, but could not withdraw the bid.




a. Issues with benefiting party knowing there was a mistake and using it to their advantage.




b. Mistakenly entering a contract which you did not want to enter into is not grounds for voidable contract.



iii. Failing to fix mistakes when pointed out to you will preclude recovery for those mistakes - truck leasing case.


E. Impossibility of Performance



i. R.2d Sect. 261




a. Performance made impracticable.




b. Without promisor's fault




c. By occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made.




d. Contract is discharged unless the language or circumstances indicate contrary.



ii. R.2d:




a. Something unexpected happened.




b. Risk is not allocated by contract or custom




c. Performance is commercially impractical.



iii. Factors:




a. Foreseeability of event




b. Prevention capabilities of event




c. Who is best able to insure




d. Who can most easily draft the contract to deal with the risks?




e. Was either party compensated for the risk?




f. How substantial is the risk in relation to the who contract/consideration?



iv. Basic question: Are promises interpreted as:




a. I'll do it no matter what.




b. I'll do it unless significant circumstances change. OR




c. I'll do it so long as everything stays the same.


F. Impracticability of Performance



i. UCC 2-509: Risk of loss passes to the buyer on the receipt of the goods if the vendor is a merchant, otherwise the risk passes to the buyer on the tender of delivery.



ii. UCC 2-613: Casualty to Identified Goods.  Total loss of goods before risk passes to buyer, then contract is avoided.  Substantial loss of goods (so that they no longer confirm with the contract), then buyer can avoid contract or accept goods with allowances for damages.



iii. Always look at what was contemplated by the contract - if the lease said the owner would rebuild, did the contract contemplate total destruction?  




a. Force majeur clauses - in event of catastrophe, this is what will happen.



iv. UCC 2-615: Excuse by Failure of Presupposed Conditions:




a. Delay in delivery or non-delivery is not a breach if performance has been made impracticable by means of…




b. Where the causes mentioned in (a) affect only a part of the seller's capacity to perform, he may allocate his goods among customers.




c. The seller must notify the buyer seasonably that there will be delay or non-delivery and, if there are allocations under (b), when the buyer's allocation will be.



v. Always look at what the contract said and what the possibilities are to perform it.  If the main purpose of the contact WAS performed (i.e. Suez Canal case), then impracticability is not a good excuse.


G. Frustration of Purpose



i. R.2d Sect. 265: Discharge by Supervening Frustration:




a. Closely related to mistake.




b. Distinguished from mistake by TIME.  Mistake is when the procession has already been canceled when the room was rented (re: Krell v. Henry), whereas frustration is when the procession was not cancelled when the contract was made.




c. Impossibility or impracticability is to get out of a contract when it is too expensive or not possible to perform.  Frustration is where performance is possible, but not worth the value which was given it.  Not worth the anticipated worth.



ii. Frustration example in the burned down concert hall - when the handbill printer sues the concert organizers for breach of contract.



iii. Elements of Frustration:




a. Frustrating activity occurs after the contract is made.




b. It frustrates the party's principle purposes  




c. Frustration is substantial




d. Frustration is without fault to either party.




e. An event occurred of which the non-occurrence was a basic assumption on which the contract was made.




f. Remaining duties are discharged unless language or circumstances indicate otherwise.



iv. Always ask: can frustration be removed?



v. Balancing equities:




a. Frustration versus Mistake




b. Frustration versus Impossibility/Impracticability




c. Mistake versus Impossibility/Impracticability

XXIX. Cessation and Remedies


A. Invalidity of Contract.  Remedies:



i. Reliance awards.



ii. Restitution for value conferred to the other party.


B. Mistake, Impossibility, Impracticability and Frustration: Remedies



i. Reliance expenditures



ii. Restitution



iii. Specific performance.



iv. Judicial reformation of the contract (rare)


C. Possibilities after discharge:



i. Leave all parties as they are - keep any benefits, absorb any losses



ii. Allow restitution of any benefit conferred on the other party (R.2d) - most common



iii. Allow party who has suffered losses to offset against any benefit received.



iv. Court apportions loss. - less common



v. Court adjusts loss or modifies the contract to alter duties and minimize loss - less common.


D. R.2d Sect. 367, 377: allows restitution from benefiting party for mistake, frustration or impracticability.



i. Sect. 372 allows judges to alter restitution under 367, 377.


E. Losses in reliance are the main losses looked at.  



i. Lost profits probably won't be compensated for.



ii. Damages may be offset by payments made.



iii. Not past reliance expenditures 



iv. Restitution needs to be something that benefits the other party.


F. Excuse is usually with no fault to either party - fault = breach of contract.
