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Scope – What Law Applies?

I. UCC or Common Law?


A. Sale + Goods = UCC



0. Purpose of Article 2: 1-103



1. Sale = Passing of title from the seller to the buyer for a price. (2-106) 

2. Goods = All things - including specially manufactured goods which are movable at the time of identification to the K for sale other than the money in which the price is to be paid. Also includes unborn young of animals and growing crops and other identified things attached to realty. (2-105) 


a) Mixed Transactions – 2 Tests


Predominant Purpose Test: Looks at K as a whole. Majority Test. 

· Language of K

· Nature of business of supplier of goods and services.

· Reason parties entered into K. (What was bargained for?)

· Respective amounts charged under the K for goods and for services. 

· None of these factors are dispositive. 
· Party seeking the application of UCC bears the burden of pf. showing the predominant purpose of the K was a sale of goods. 
Policy: More holistic way of looking at the K. One of the purposes of the UCC – drafted by Karl Llewllyn – a legal realist, was to accurately reflect the way transactions happen in the marketplace and thus facilitate commerce. This test, by evaluating the transaction in its entirety, more accurately reflects the intended purpose of the UCC b/c in the marketplace, transactions do not occur in a vacuum. Expand commercial transactions and create uniformity. Since this is the majority test the policies of consistency and uniformity are furthered by using the majority test. 

Gravaman of the Action: 

· Looks to the alleged breach of the K.

· What according to the complaint went wrong?

· If it's a defective good, then UCC

· If it's a defective service, then common law. 

Policy: One of the purposes behind the UCC was to afford consumers some protection. This is evidenced by the express and implied warranties in the UCC. By examining the portion of the transaction that was defective, this affords the consumer the most possible protection if the defective portion falls is a sale of goods. 

b) Jurisdiction
i) If you know what test the jurisdiction uses, then use that test.

ii) If you are in a jurisdiction of first impression, then you have to argue policy to determine which test applies. 

Note: Do not forget when finished arguing, to say what would happen if the Court decided against you. (Should use predominant purpose test b/c….But if Gravaman used, then…) 

4. If you're in the UCC and there are no provisions dealing with a particular issue, common applies. (I.e. Offers.) 


B. No sale of goods, then common law. 

Formation 
I. Promise


0. Formation in General under the UCC



2-204 Formation in General

(1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of a K. 

(2) An agreement sufficient to constitute a K for sale may be found even though the moment of its making is undetermined.

(3) Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.

Note: Can use 2-204 to argue that there should be a K even if there are problems w/ definiteness b/c standard of 2-204 is lower than the standard of definiteness and explicitness under common law. 


A. Illusory Promises


0. Generally can't serve as consideration. 




Why? B/c nothing has actually been given up. 

0.1. DON'T FORGET: Illusory promises can mean no K b/c either it can't be used as a return promise as consideration OR b/c it can't be used as the promise elt. of K. 

1. Definition: Promise whose performance is completely subject to the promisor's wish, whim, will or option.


Example: "I'll perform if I want to." 


B. Definiteness In General

1. Rule: A K has to be definite enough such that a court can use the rules of construction and principles of equity to figure out what the parties agreed to. 

2. If the essential terms are so uncertain that there is no basis on which to determine a breach, then there cannot be an enforceable K. (What would you enforce?) Missing and indefinite terms are okay, they just can't be the essential terms. 

3. Note: Distinguish between indefinite K and failure to agree. With a failure to agree, there is no MA. 

4. Getting around Indefiniteness: Don't forget that the UCC has gap filler provisions precisely for this reason.  

II. Mutual Assent

0. Objective Test – Do Both Parties know or have reason to know the other intends to be bound? 

1. The law is concerned about protecting a party's expectations based on her reliance on a manifestation, only to the degree that her reliance was reasonable. How does a factfinder determine what is reasonable?

Communications, overt acts and surrounding circumstances.

2. The Reasonable Person Test:
Would a reasonable person situated as the parties are situated know or have reason to know based on the overt acts of the parties that they intended to be bound? 

3. Subjective evidence:

If allowed into determination of whether there is a K, it's allowed in to buttress the objective evidence. (Ex. In a face to fact conversation facial expressions and body language are overt acts that would be influenced by subjective evidence about the parties' state of mind.)

4. Deliberately undisclosed intent and MA & Jokes

If a reasonable person would not know or have reason to know that you are joking, lying or otherwise obscuring your actual intent, then they have 

a reasonable reliance on your objective manifestations of intent to bound.  

A. Offer



1. Basic Stuff: Clear, Definite, Leaving Nothing Open for Negotiation. 

a. Isn't an offer until the offeree knows about it (receives it.)
b. Indicate a desire to enter into a K: Specify the performances to be exchanged, terms that will govern the relationship.

c. Directed at a person or group of persons.

d. Must invite acceptance. May or may not specify time and mode acceptance, if it does they must be followed. If not, then "reasonable" time and mode. 

e. Create the reasonable understanding that a K will arise w/o any further action on the part of the offeror. To determine, look at prior communications, overt acts and surrounding circumstances. 



2. Distinguishing and Offer from a Proposal or Solicitation




a. Words used in the communication.




b. Are all of the significant terms there?

c. Is it directed at multiple people? It could still be an offer, but look v. closely for limiting language.

d. Relationship of the parties and their prior communications or dealings.

e. Common practices, trade norms and industry standards




Price quotes are not usually offers. 



3. Adverts – Solicitation or Offer? 





Lefkowitz – When an advert is an offer (exception):
When the ad is clear, definite, explicit, limits liability and leaves nothing open for negotiation.
Leonard – When an advert is just an advert (rule):  When there's no language limiting liability, when a reasonable person would know that the ad was just that and not meant as an offer.


B. Options and Firm Offers

NOTE: DO NOT FORGET TO DISTINGUISH OPTION K FROM UNDERLYING K.



1. Option K

Opt. K = Promise to hold offer open :: Irrevocable offer for a period of time. This promise can be supported by nominal or purported consideration. Doesn't need "real" consideration 

a. Promise to hold the offer often supported by consideration.

b. Consideration can be nominal/purported, i.e. "I promise to give you $5, in consideration for holding this offer open until 5pm today."

Power of acceptance under an option K is not terminated by rejection or c/o, by revocation or by death or incapacity of the offeror, unless the requirements are met for the discharge of K duty. R, 2d § 37

2. How to Discharge K duty?  

a. Mutual rescission (I won't hold you to your promise if you won't hold me to mine) >> If there are unexecuted performances on both sides. 


b. Consideration of waiver: 

If option holder/offeror gives some consideration to offeree for his waiver of K right.

c. PE Reliance on the waiver prior to acceptance of offeree (applies if waiver is not supported by consideration.) 

3. 2-205 – Firm Offers


A Firm Offer is irrevocable if: 



1) Offer is a by a merchant



2) In writing 



3) And signed by the merchant

If no time is stated, then the offer will remain irrevocable for 3 months.  However, no matter what the writing says, it will not stay open > 3 months. 

4. Does a Rejection Terminate a Firm Offer?  

Firm offer is not a promise to hold open in consideration, so statutory right, not K right.  So rule that says you can't waive a K right is irrelevant. 

Just like offer. Only difference is that a merchant cannot revoke. 



Arguably can reject option w/ nominal or purported consideration.  



5. Options, Bids and PE  

1. Bids: If a K'or relies on a bid made by a sub-K'or to make the main bid, then you need consideration of the option to hold the bid open. 

2. If no consideration of the bid made by the sub-K'or, then K'or has to argue Drennan. 

Drennan says that PE reliance can be used instead of consideration to hold an option open if the K'or relied on the bid to make the main bid. 

Argument against Drennan: Even if PE is appropriately used, reliance on the bid of a sub-K'or is not justified b/c K'or could have protected herself by giving consideration to support an option (thus making it irrevocable) or by forming a K by accepting the sub-K'or's bid and putting an escape clause in to protect herself if she doesn't get the main K. 

3. If the standard industry practice or the prior dealings of the parties indicate that the K'or is going to rely on the sub-K'or's bid, then the application of Drennan is appropriate b/c industry practices or prior dealings make the K'or's reliance reasonable and justified. 

C. Offer Terminated? 



1. Lapse – Termination by the passage of time
a. An offer lapses either at the date and time specified by the offer OR if no specifications, it lapses at a reasonable time. 

What's a reasonable time? 

i. Face to face conversation: Unless the offeree says she is taking it under advisement or something similar, the offer ends at the end of the conversation b/c reasonable time is end of conversation. AS A MATTER OF LAW.

ii. Non-instantaneous communication: If it involves a particular trade, look at precedent and look at the trade (matter of law.) Expectation that both parties would both know or should no how things work in that line of trade.

If not, then it's a question of fact for a jury

2.Revocation: Is the Offer Irrevocable? 



a. Not effective until it is received by the offeree. 

b. Unless its an irrevocable offer (see below), the offeror can revoke anytime prior to acceptance even if its says it will be held open for a specific time.




i. Direct - effective if:





Offeree receives notice of the revocation from the offeror. 




R, 2d § 42




ii. Indirect - effective if:

Offeror takes action clearly inconsistent with the continued intent to K AND offeree receives reliable notice of this action. 

R, 2d § 43




c. Irrevocable Offers - Options

i)Power of acceptance under an option K is not terminated by rejection or c/o, by revocation or by death or incapacity of the offeror, unless the requirements are met for the discharge of K duty. R, 2d § 37 – See rejection

ii) If the offer mandates performance as the exclusive method of acceptance (offer for a Unilateral K), then an option is created in favor of the offeree such that the offeror loses the right to revoke once performance has begun. R, 2d 45


If it is ambiguous, it probably bilateral. 

ONLY (Performance)>> not bound until your done, R,2d 45
e.Firm Offers


A Firm Offer is irrevocable if: 



1) Offer is a by a merchant



2) In writing 



3) And signed by the merchant

If no time is stated, then the offer will remain irrevocable for 3 months.  However, no matter what the writing says, it will not stay open > 3 months.

3. Rejection: Can the offeree reject the offer effectively? 



Effective upon receipt. 

Offeree cannot accept offer after she has rejected it. All she can do is make a new offer.

a. How to Discharge K duty?  

i. Mutual rescission (I won't hold you to your promise if you won't hold me to mine) >> If there are unexecuted performances on both sides. 




ii. Consideration of waiver: 

If option holder/offeror gives some consideration to offeree for his waiver of K right.

iii. PE Reliance on the waiver prior to acceptance of offeree (applies if waiver is not supported by consideration.)

4. Does a Rejection Terminate a Firm Offer?  

Firm offer is not a promise to hold upon in consideration, so stat. right, not K right.  So rule that says you can't wiave a K right is irrelevant. 

Just like offer. Only diff. merchant cannot revoke. 

Arguably can reject option w/ nominal or purported consideration.

4. Counteroffer



Rejection by original offeree + new offer. 

Counter doesn't kill an offer, if the offeree indicates clearly that she is taking the original offer advisement and then counters. 

Caveat to Exception: If there is ambiguity, the Court may find that it was a c/o. If the offeree wants to keep the offer alive, she had better be clear about that.



5. Death

If the offeror dies before the offer is accepted, the offer lapses automatically. (But not K)

D. Acceptance 



1. Substantive Aspect- Qualified or Equivocal Acceptance
a) Is the acceptance unqualified, unequivocal and an absolute manifestation of the offeree's intent to be bound?

b) Mirror Image Rule: Does it match the material terms of the offer? Does it change anything? Under common law, the acceptance must match the offer. 

c) If the acceptance is equivocal, qualified or does not match, then it is a counteroffer b/c the offeree cannot toss in new terms and unilaterally bind the offeror to them. The original offer cannot be accepted now. 

Exception: Counter doesn't kill an offer, if the offeree indicates clearly that she is taking the original offer advisement and then counters. 

Caveat to Exception: If there is ambiguity, the Court may find that it was a c/o. If the offeree wants to keep the offer alive, she had better be clear about that. 



2. Procedural Aspects




Look at the offer, Look at the offer, Look at the offer. 




Mode

1. If the offer dictates the mandatory and exclusive manner and medium of acceptance and the acceptance deviates, it is not an effective acceptance. Does it say shall or may? 

2. If manner of acceptance is specified, but does not reasonably appear to be intended as exclusive, any reasonable method of acceptance is effective as long as: 1) It is consistent with the prescribed mode, 2) provides same amount of protection to the offeror, 

3. If the method of acceptance is invited, but not mandated when is acceptance effective, if not in the invited method? 

Valid on receipt b/c the Mailbox Rule doesn't apply.
3. If no mode specified, then any reasonable mode is okay. Look to industry, custom and surrounding circumstances of the transaction. 

Effective Date of Acceptance

Mailbox Rule: If the offer does not specify, the acceptance takes effect as soon as it leaves the offeree's poss'n, as long as the acceptance is made in a manner and medium expressly or impliedly authorized by the offer. 

Exception:  If a c/o or rejection is sent prior to the acceptance, the acceptance is effective when received by the offeror.  

If a rejection is sent after the acceptance, then the acceptance is still effective on transmission and the offeree cannot change her mind b/c it was the transmission that created the K. (Unless the offeror relied on the rejection.) 

General Rule – Private Rewards – Offeree has to know about it to accept it.

3. Accidental Acceptance and Silence



a. Accidental or Inadvertent Acceptance

Rule: Offeree can't assent to an offer she doesn't know about. 

Why?  Protection of the offeree. Not fair to bind her to something she accidentally assented to. She could be unfairly trapped in an accidental acceptance.



b. Silence or Inaction as Acceptance

Rule: Offeror cannot construct the offer to compel the offeree to take action to reject the offer. If the offeree fails to respond before the offer expires, this is a rejection. 

Why? To protect the offeree from being bound by the offeror's imposition.  

Source: Cmt a, Restatement 69. 

Exceptions – From R, 2d 69
1. Offeree gets property or svcs w/ the offer and exercises any ownership rights over the property or keeps the benefit of any service AND had a reasonable opportunity to return or refuse them, then the offer is accepted. 

2.  Offeror has authorized (stated or given offeree reason to believe that) silence or inaction as the manifestation of intent to be bound and the offeree intends to accept by remaining silent. 

Caveat: Offeree's intent to accept thru silence is wholly dependant on her subjective intent and hence the offeror cannot be sure whether silence is rejection or acceptance. This creates a great deal of uncertainty for the offeror. 

3. Previous dealings between the offeror and offeree or other circumstances make it reasonable that the offeree should notify the offeror if she does not intend to accept. 



4. Performance or Promise – Bilateral and Unilateral Ks 




a) General Definitions

Bilateral: Both parties have made promises to perform at some future date.

Unilateral K = performance is ONLY method of acceptance and if performance has begun and Opt. K is created separate from the option. (RIGHT!)

b) General Rule: Unless the offer clearly specifies either promise or performance as the exclusive mandated method of acceptance, it can be accepted by either so long as the method of acceptance is reasonable. 

If it is ambiguous, it probably bilateral. 

ONLY (Performance)>> not bound until you're done, R,2d §45
CAN (Promise or performance) >> bound when you begin, tender, or begin tendering performance, R, 2d §62



c) Acceptance by Non-Instantaneous Performance

i) If the offer does not mandate acceptance by performance so that it can be accomplished either by performance or promise, the beginning of the performance is the implied promise to complete the performance. The commencement of performance is therefore an acceptance by promise >> Bilateral K. R,2d 62

The offeree is bound once performance is begun and will be liable for breach if performance is not completed. 

ii) If the offer mandates performance as the exclusive method of acceptance (offer for a Unilateral K), then an option is created in favor of the offeree such that the offeror loses the right to revoke once performance has begun. R, 2d 45 

The offeree is not bound and there is no binding K until performance is completed. The offeror must keep the offer open once performance has begun. 

If the offeree quits mid-performance, he cannot recover for work already done, but he is not bound to continue b/c no K. 




d) Notice of Acceptance by Performance 

General Rule: Notice is not required unless the offer requests notification.  

Exception: IF the performance is not rendered directly to or in the presence of the offeror  - that is if the offeree knows or has reason to know that the offeror has no reasonable prompt and reliable means of knowing about the performance, then the offeree has a duty to notify. If the notice is not given and the offeror doesn't hear about the performance within a reasonable time, then the acceptance becomes ineffective and the offeror's contractual duty is discharged. 

Exception to the Exception:  The offeror dispenses with notification of performance.






R,2d §54
`

5. Common Law and the Forms

Mirror Image Rule: If the "boilerplate" terms in the forms don't match the ones in the offer, then no K as a result of the exchange of forms. 




What happens as a result depends on: 

If the seller fails to deliver the goods, then buyer's offer is rejected by seller's c/o and no acceptance of buyer's offer by seller. 

If the goods are delivered by the seller and accepted by the buyer, then buyer's acceptance of the goods constitutes an acceptance of seller's c/o by conduct. 

Last Shot Rule = If offer is accepted, then the acceptance would have to match the substantive terms of the offer b/c of the Mirror Image Rule. So the Last Shot Rule says that the last accepted offer contains the terms of the K. 

If accepted by performance, then the terms are the ones in the offer. 

If you can't tell what the offeree is accepting and they start performing, look at the conduct. 

If performance is not excluded as a method of acceptance, then it can act as an acceptance as long as it's clear that there is an objective manifestation of an intent to accept. 



E. 2-206





     Prerequisites: Do you have an offer for prompt or current shipment?

1. Unless otherwise unambiguously indicated by the lang. or circumstances:

(a) an offer to make a K shall be construed as inviting acceptance I
n any manner and by any medium reasonable in the circumstances.

(b) an order OR other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship OR by the prompt OR current shipment of conforming OR non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. 

2. Where the beginning of a requested performance is a reasonable mode of acceptance, an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance. 

Section 1(a): Same as common law. 

Section 1(b): Unless o/w unambiguously indicated by lang. or circumstances:

An order or offer to buy goods for prompt or current shipment shall be construed as inviting acceptance by:


1. Prompt promise to ship



> order (offer) + prompt promise (acceptance) = K 


2. Prompt or current shipment of:



conforming OR non-conforming goods:




> If conforming, then shipment is acceptance. 




> If non-conforming, then shipment is acceptance + breach

If o/w buyer would have no recourse upon shipment of wrong goods b/c there would be no K. 

Except: If seller notifies buyer in timely manner (seasonably) that non-conforming goods are an accommodation, then no acceptance. Rejection + c/o. 

Section 2 – Was the Offeror notified of performance in reasonable time?

If beginning performance is a reasonable method of acceptance, an offeror who isn't notified of the acceptance w/in a reasonable time can treat the offer as having lapsed before acceptance. 



F. 2-207

Purpose of 2-207: Eliminate last shot and mirror image rules b/c they are outdated and were more suitable for a time when bargaining and K'ing were done face to face, instead of with pre-printed forms. The results from mirror image rule and last-shot rule were unduly rigid. 

Scope: Only applies to situations where you have different or additional terms and a transaction in goods.



Sec 1 If:  



1. If you have an offer and an acceptance with add'l or diff. terms OR

2. A K formed and then confirmation form or forms. (Does not address how this K is formed, this is addressed by common law, 2-204 or 2-206.)

Note: Section 1 will not tell you if you have an offer, only if you have an acceptance. 

If I have an acceptance, is it an effective acceptance? 


Effective If:



1. Definite expression of acceptance if:



Agreement about the "dickered" terms. (Terms that were haggled over.)

Dickered = subj. matter, quantity, quality, price and sometimes delivery if time is of the essence 




If parties do not agree about dicker terms, then no acceptance is c/o. 




Note: Dicker term DOES NOT EQUAL material terms



2. Seasonable expression of acceptance if: 



In time invited, if not in time invited, then  in a reasonable time. 



3. The acc. is NOT made exp. conditional. 

If Acc.is conditional upon your agreement or assent to additional or different terms, then you have a c/o. Must say "conditional upon your agreement to add. or different terms." 

If acceptance meets 1,2, 3 above, then you have an effective acceptance. Go to Sec 2.


If no K under Sec. 1, then go to Sec. 3. 



Pre-condition: Previous writings of the parties do not establish a K.


Sec 3 K = Conduct by both parties which recognizes the xtnc of a K.


Section 2 – Additional Terms of Sec. 1 K:

If one party is a non-merchant >> additional terms are a proposal. (Not in K   unless they are expressly agreed to and conduct does not count.)



If both parties are merchants >> terms are added. 




Merchants in Goods of the Kind or 




General Merchants:





See 2-104 



Goods of kind >> They are merchants b/c "…." b/c they do xyz.

Merchant b/c by their occupation "…." person has knowledge peculiar to the transaction b/c they do xyz.


UNLESS – Merchant Exception



1.  Offer expressly limits acceptance to terms of the offer.



2.  They materially alter it.

Cmts: If term would cause surprise and hardship to the other party w/o their express awareness of it, then it is material. (Look to custom of the industry. Look at Cmt 4 &5)

3.   Notification of objection has already been given upfront OR has been given w/in a reasonable time after notice of additional terms has been rec'd. 


What to do with DIFFERENT Terms in an acceptance (3 Approaches): 



1. Summers – Statutory Correctness + Total control to offeror
B/c Sec. 2 doesn't mention different terms, then conflicting term in the ack. drops out. (So controlling term is term in offer (in  this case p.o.))

Policy: Statute doesn't say different terms so the Court should not take the place of the legislature by changing the statute to say different terms. If the drafters had meant to include different they would have done so. 

Only way to change terms of K is thru Sec. 2, since 2 doesn't mention 'different' terms, they don't become part of K. 



Only statutorily valid way to do this b/c UCC says nothing about different terms. 



2. Dussenberg – Drafting error + Total control to offeror


Omission of different is a drafting error.



Source : Cmt 3 which is summary of Sec. 2 and mentions 'different.'

Different term in ack is going to be knocked out under (b) - material alteration or (c) p.o. as notice of objection.  

Policy: Comment 3. Weak argument. Should not hang entire interpretation of the statute on one comment. 



3. White – Majority view 
If you have different terms, they knock each other out and so you go to default rules. Source : Cmt. 6 (Problem w/ using Cmt. 6 is that it talks about conf. NOT p.o. and ack. so difficult to use Cmt 6 to knockout terms in p.o. and ack)

Policy: Judicial activism. This interpretation is in the spirit of 2-207, which is to take away the offeror's prerogative. 

Rejoinder to White: There's no evidence to that effect. It may be a fine idea, but it is not the place of the Court to make the law. They are there to interpret it. 

Majority of Cts have lined up behind White, b/c they want the policy that removes total control from offeror.  

Section 1 K – Prior K followed by written confirmation (K does not have to be oral, can be written just not with forms o/w would be off. and acc.)

Additional Terms: See section 2 

Different Terms – 2 confirmations: Conflicting terms knocked out and replaced by gap fillers. 


If they conflict w/ the K, then the terms in the K control. 

If there are 2 confirmations, then the terms in the confirmations knock each other out b/c 2-207(c) applies to both. 

Different Terms – 1 confirmation
1. If you read 2-207 as add + diff terms, then automatically included if they are merchants unless 2(a, b or c) applies.  2(c) = notice of objection. Conflicting confirmation acts as notice under 2-207(c), so terms not included. 

2. If read it as additional (NOT including different terms), then don't come in b/c only way to get in terms is under Section 2.  Since Sec. 2 doesn't mention them, then terms don't come in. 

If the knockout rule was applied, then that would allow one party to unfairly and unilaterally alter the terms of the K. 

Section 3 K (Does not determine xtnc only terms):


Sec 3 K = Conduct by both parties which recognizes the xtnc of a K.


Pre-condition: Previous writings of the parties do not establish a K.

Terms established by looking at the prior writings of the parties and including those terms on which the writings of the parties agree. Conflicting terms are dropped out and default provisions of the UCC fill in.


See 2-305 if Gap-filler is a price:



If intended to bound, then K 

If agreement to agreement to agree and then K, then no K.
III. Consideration 


0. General Stuff



Formal Functions – Fuller




1. Cautionary – Something serious is going on here.




2. Evidentiary – Shows there was intent to be bound

3. Channeling – If its in the right format, it goes to the right venue. (Seal Example.)



Substantive Functions – Fuller

1. Private Autonomy – Promotes commercial activity. Courts are interested in because we have a market economy and this keeps the system going. It's not worth the govt's time to enforce gratuitous promises.

2. Reliance

3. Preventing Unjust Enrichment 

Use Fuller to determine whether or not you have consideration if you are on the cusp need some theory to shore up your argument.


A. Exchange of Something for the Promise

Note: Must be simultaneous or subsequent to the promise. Past consideration can't serve as consideration. 



1. Gratuitous promises – not enforced b/c nothing exchanged


B. Is it the right kind of Something? 

1. Adequacy of Consideration – Not examined by default, although occasionally courts will look at it.

2. Performance  


a) Creation, destruction or modification of a legal right. 

b)If performance is the consideration, does that same performance acceptance?  YES.
b) If have IP and person who gave it, performs, that performance can serve as consideration as long as it was bargained for. 

i) Can't use some other performance as consideration.

ii) Can't use performance of a condition as consideration. 



3. Return Promise 




a) Illusory Promise 

i) Exclusive Dealings: Implication of reasonable or best efforts on the part of the party making the illusory promise.

ii) Satisfaction Clauses: Implication of a promise of good faith on the part of the party making the illusory promise.


A, Mechanical Utility - Objective


B. Fancy Taste or Judgment – Subjective 

iii) Output and Requirements Ks: Application of 2-306.

Note: 2-306 only applies to illusory promises. Use it to help define one, if you need it as consideration. 




If it isn't i-iii, then have to argue policy.

If you want to imply a promise, make sure you say why you're doing so.

b) Conditional Promises: Promise not enforceable unless condition comes to pass. 




c) Forbearance or promise to forbear a legal right



d) Forbearance or promise to forbear bringing suit

i) Restatement: forbearance can serve as consideration even if its an invalid claim if it's in good faith OR plausible (doubtful can be wrt to law or fact) § 74

ii) Fiege: forbearance of invalid claim good faith AND plausible. (doubtful can be wrt to law or fact)

Which test do you choose? Depends on how much you trust people to ferret out blackmailers. Restatement view is more trusting. 

4. Pre-existing Duty Rule:  If you are already obligated to provide the thing you say you are providing as consideration, then you can count it as consideration. That duty can either be one you are obligated to do by K or by law.

a) Only some courts have adopted the pre-existing duty rule that only looks at duties to the promisor. R, 2d 73

b) Some jurisdictions look at legal obligations, not just to promisor as off limits to use as consideration.

5. Goes only to Modification - When might pre-existing duty serve as consideration?

a) When it's doubtful. Would a reasonable person think that you had the duty?

b) If the parties disagree about the duty, then it might serve as consideration.

c) If what you perform is different enough from the duty, such that its not sham consideration, then that preexisting duty may serve as consideration. 


C. Bargained For:

Presumptions: 

If commercial transaction, presumption is that it's bargained for unless there is a red flag that indicates something fishy about the parties motivations.

If it's a family type setting, presumption is that its not bargained for and you have to go thru the steps. Source: § 81


1. Promisor manifested the intent to induce the consideration


2. Promisor is induced by the consideration. 

3. Promisee manifested the intent to induce the promisor to give up the consideration. 

4. Promisee is induced by the promise to give up the consideration.

Statute of Frauds

IV. Compliance with Statute of Frauds


Purpose:  Original purpose was evidentiary. 


Common Law

A . 3 Most Common Types of Transactions Stat. Applies To:




1.  K for sale of land OR transfer of interest in land.

2. K that cannot be performed within one year from the time of their execution.

Note: This should be construed very narrowly because it is an anachronistic provision. Ks of uncertain duration are excluded. K should expressly state that cannot be performed w/in one year. 

Note: This does not relate to the duration of the performance. It relates to the time between the making of the K and the end of the performance. 

3. K for sale of goods > $500. 

1 and 2 are governed by the General Statute of Frauds.

3 is governed by the UCC 2-201.

If 2+3 >> defer to UCC.
B. Analysis of Statute of Fraud Questions:



1. Is this K subject to the statute of frauds?




If yes, proceed to 2.




If no, K is enforceable even if it is not in writing.



2. Is there a signed writing in a form sufficient to satisfy the statute?




If yes, K is enforceable.

If no, the K is not enforceable (EXCEPT if the next question can be answered affirmatively.)



3. Do any recognized exceptions to the Statute of Frauds apply?

C. If a K is subject to the Statute of Frauds, there are typically three requirements that must be satisfied so the K can be enforced:


1. Writing

The agreement must be recorded in writing. The complete record of the K can be in multiple documents (Restatement, 2d 132).  The purpose of the statute is evidentiary, does not matter that writing was intended to be memo of K. Even internal memo or informal letter to 3rd party would qualify. 

However, should identify the parties, the nature of the exchange and set out most of the material terms. 


2. Signature

Writing must be signed by the party against whom K is to be enforced. Need not be signed by both parties, as long as person denying K has signed it. 


Defn. of Signature (from Restatement, 2d 134):

Any symbol made OR adopted with an intention, actual OR apparent to authenticate the writing of the signer.

Writing can be satisfied by a series of writings, not all of which need to be signed, but they all have to be related to the same transaction.


3. Content

According to Restatement, 2d 131: Writing need not be full and complete as long as it has enough content at a minimum to prove that a K was in fact made AND to identify its subject matter AND reveal its material terms.

D. Part Performance Exception to the Statute of Frauds:

Under some circumstances, conduct by the parties following the alleged oral agreement may itself provide enough proof of the K so as to dispense with the need for writing.

Cts. Have been quite begrudging in recognizing the scope and application of this doctrine. 

At common law the exception has primarily been applied to Ks for the sale of land, but can sometimes be found in relation to the one-year rule as well.

Note:  Don't worry about whether the exception applies UNLESS it is first established that:


1.  The K is subject to the Statute of Frauds


AND


2.  That there is no writing sufficient to satisfy it. 


B. UCC 2-201



Is the K governed by 2-201?



Yes, if it is a sale of goods > $500.
1. To satisfy 2-201 (1): Lower standard than common law. Don't need all of the material terms.

Note: Just b/c writing is sufficient for SOF, doesn't mean its detailed enough for all purposes. 


a. Some writing


b. Sufficient to indicate that K for the sale of goods has been made.


c. Signed by the party against whom enforcement is sought OR


by his authorized agent or broker.

d. And at least the quantity term is indicated. (Not enforceable beyond stated quantity.)

2. Merchant Exception (2) -  The writing can be enforced against the party that did not sign it.

a. Both parties merchants (persons acting in their mercantile capacity with respect to the transaction.)
b. W/in a reasonable time of the oral K, one of the parties sends a written confirmation to the other, which is signed by the sender and o/w satisfies the statute as against the sender. (In other words, if it’s the sender's promise you're trying to enforce, he has to sign it.)




c. The party receiving it has reason to know its contents 

Then it satisfies the requirements of Section 1, 

Unless: 

A written notice of objection to the existence of a K is given w/in 10 days after it is rec'd. (This is the Court's interpretation. Don't forget to mention that.)



3.  K doesn't satisfy Section 1 (but is o/w valid) is enforceable:

2-201(3)(a): Covers situations when the seller already started manufacturing the goods and those goods are not o/w easily saleable.




a. Goods are specially manufactured for the buyer

b. are not suitable for sale to others in the ordinary course of the seller's business

c. Seller – before notice of repudiation is rec'd AND under circumstances which reasonably indicate the goods are for the buyer

d. Seller has made either:



i. substantial beginning of their manufacture 


OR



ii. commitments for their procurement. 



> means goods not, materials to make them. 

2-201(3)(c): Allows enforcement only to the extent payment for the goods has been made and accepted or goods have been delivered an accepted. 

a. K is enforceable w/ respect to goods for which payment has been made and accepted

OR

b. w/ respect to goods for which have been received and accepted. 

Note: If one party has performed and the other party has accepted that performance, the party who performed can enforce the K to recover consideration due for the performance rendered. 

If there's only been a part performance – part of the goods rec'd or part of price has been paid – then K is only enforceable w/ respect to what has been done, not the balance. 
Promissory Estoppel
0. Basic Stuff

· PE can be used defensively to estop a defense of no consideration or SOF, In that case, you are arguing K cause of action. 

· Can argue K and PE as separate causes of action. 

· Don't need to go through PE arg twice. 

· If using defensively and affirmatively, then can just go thru elts once

· If there is the slightest chance that K will not be successful, argue both K and PE..  

I. Elts. of PE 


A. Minn. Court (Deli) 

1. Clear and Definite Promise – Almost at level of specificity required for 

offer.

2. Promisor intended to induce the promisee to rely on the promise – Smells like bargained for elt. of consideration.

3. Promisee detrimentally relied on the promise.

4. Enforcement of the promise required to prevent an injustice. 


B. R, 2d § 90 



1. Promise – Doesn't have to be as definite as offer.

2. Promisor should reasonably expect that the promise will induce promisee to rely.  – Doesn't require actual intent.

3. Promisee relies – Action or forbearance

4. Injustice will result if promise not enforced. 

· Court's will look to injury

· Nature of the reliance: How substantial was it?

· Mitigation: If promisee suffered some injury could she mitigate it herself?

· Was the reliance reasonable or justified? 

Note: Don't forget that promisee's reliance has to be reasonable. 

C. R, 2d § 90(2) – Charitable Subscriptions: Do not need proof that the promise induced action or forbearance.

D. R, 2d § 139
1. Used to estop some one from using SOF as a defense. If you're going to 

argue this, don't forget that you have to argue elts. of K AND PE.

2. This section only applies to K BUT you have to show both K and PE. 

3. Problems w/ 139 in some situations: SOF was designed to prevent fraud. The reliance in cases of Ks taking longer than one year doesn't prove that such a promise was made, so why should it estop from using SOF as a defense?

Counter: SOF doesn't prevent fraud in these cases, so why shouldn't the reliance be sufficient.


E. PE & Options 

Is PE appropriate as a substitute for consideration to hold and option open? 

Then ask if elts of PE are satisfied. 



Options, Bids and PE  

1. Bids: If a K'or relies on a bid made by a sub-K'or to make the main bid, then you need consideration of the option to hold the bid open. 

2. If no consideration of the bid made by the sub-K'or, then K'or has to argue Drennan. 

Drennan says that PE reliance can be used instead of consideration to hold an option open if the K'or relied on the bid to make the main bid. 

Argument against Drennan: Even if PE is appropriately used, reliance on the bid of a sub-K'or is not justified b/c K'or could have protected herself by giving consideration to support an option (thus making it irrevocable) or by forming a K by accepting the sub-K'or's bid and putting an escape clause in to protect herself if she doesn't get the main K. 

3. If the standard industry practice or the prior dealings of the parties indicate that the K'or is going to rely on the sub-K'or's bid, then the application of Drennan is appropriate b/c industry practices or prior dealings make the K'or's reliance reasonable and justified. 
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