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Quasi K and Moral Obligation

I. Quasi K

aka Unjust Enrichment, Restitution, Quantum Meruit, Implied in Law K


A. Elts of Quasi K



1. Benefit 




a) defn: Receive a benefit if:





i) you receive an interest in money, land or poss'ns OR

ii) services are performed that are beneficial to you or are performed at your request OR

iii) debt satisfied by another OR

iv) your advantage is added to in any way

2. Would it be unjust to allow person benefited to retain benefit w/o paying for it? 


Must have both Choice and Expectation of Remuneration to = Unjust elt. 

a) Choice:  If you didn't have a choice about receipt of benefit ct. will often decide that person who rendered services was an officious intermeddler. 





Exceptions
i) Emergency care where recipient is unconscious or otherwise disabled

ii) Benefit can be returned w/o any hardship to D

iii) P renders the benefit by mistake AND D is not placed in a worse position by requirement to pay




b) Expectation of Remuneration: 
· Even if you had a choice, did the alleged volunteer have an expectation of remuneration at the time services were rendered? 

· Did they intend it as a gift? Was it gratuitous?

· Did the person receiving benefit know or have reason to know that person giving benefit had expectation of remuneration?

· Do people rendering these services usually expect to get paid AND does the person receiving the benefit know or have reason to know of that expectation? 





Presumption of Gratuity
i) Emergency: If non-doctor renders emergency services, non-doctor cannot get compensation. Non-fireperson rescuing someone from a burning house. 






ii) Family





Rebuttal of Presumption of Gratuity
i) Emergency:

A) Physician or another acting in their business or professional capacity

B) Services are excessively expensive or burdensome to person rendering them 

ii) Family: Services rendered are extraordinary or unilateral and inure solely to the benefit of the other person. Ex: Husband/wife post-law school divorce example.   

c) Expectation of remuneration from the recipient or, in the case of mistake, if the true facts were known, would the P have expected remuneration from the recipient. 

II. Moral Obligation


Benefit prior to the promise 


A. Traditional – Most Restrictive:

1. Must have a pre-existing legal obligation that has been rendered inoperative (positive law no longer applies) by positive law. Typically applied in three situations: Statute of limitations, Bankruptcy, voidable Ks (usually in cases of a minor, but applies to any voidable K) 


B. Restatement 2d, § 86 – Promise for Benefit Received 

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) Promise is not binding under Subsection(1) 

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or 

(b) to the extent that its value is disproportionate to the benefit



1. Promise?



2. Benefit previously rec'd by promisor? 

3. Necessary to enforce promise to injustice? (Can't be a gift and promisor would in some way be unjustly enriched, but that level of enrichment needn't rise to the level of quasi K) 


C. Webb v. McGowan – Material Benefit (Is this right?) 


1. Promise subsequent to the benefit rec'd

2. Material benefit rec'd by promisor 

"Where the promisee care for, improves, and preserves the property of the promisor, though done without his request, it is sufficient consideration for the promisor's subsequent agreement to pay for the service, because of the material benefit received." p. 315

By material benefit, cts. usually mean substantial benefit, as opposed to incidental benefit. 

Ct. also looks at detriment to promisee

Part performance of the promise

Material Benefit, Material Benefit, Material Benefit

Note: If you add in severe detriment and part performance, Webb looks stricter than R, 2d. Not all courts have interpreted those as part of the Material Benefit Rule though. 

All liberal interpretation requires: Material benefit + Subsequent promise 

Policing Doctrines

I. Fraudulent Misrepresentation 


A. Elts of Fraudulent Misrep.  

1. An untrue representation of fact or a deliberate and active concealment of a fact. 




a. Opinion or Fact? 





i) Generally, a representation of an opinion is not grounds for relief. 





ii) Puffing vs. Lying

A) Puffing is when a used car salesperson tells you that a car is A-1 and worth every penny she is asking for it.  If the salesperson told you that the used car was brand new, that would be a lie, i.e. an untrue representation of fact. 

B) Not always a clear line between puffing and lying. 

C) Ct. will usually use the fourth elt of misrepresentation – justified reliance to call close cases. 




b. Promise or Fact? 

i) To have a misrep. the statement must relate either to a concrete fact existing at the time that the assertion is made OR to a past or existing event. 

ii) If the party's assertion relates solely to a future event, then it is not a representation of fact, but rather a promise or a prediction. If the promise is not fulfilled then buyer may not void the K.

iii) If K is enforceable, buyer may pursue remedies for breach of promise. 

iv) Promise may carry an implication that is tantamount to a representation of a fact. i.e. Salesperson tells you "If you take this car on the freeway, it will go from 0-60 in 5-6 seconds." It can be inferred from this statement that the present condition of the car makes it capable of performing this feat, which can constitute a representation of fact. 

2. Representation Related to Cognizable, Material Fact? 



a) Cognizable: Truth is ascertainable.




b) Material - Representation relates to a material fact in two situations:

i) Rep. is of such a nature that it would have been likely to have a induced a reasonable recipient to make a K. i.e. the represented fact would be of such significance or importance to a RP that it would likely make or break the deal. 

ii) Maker of the rep. knew that for some special reason the rep. was likely to induce this particular recipient to make the K, i.e. the fact is of some importance to this particular victim, even if it would be of no significance to a RP. 



3.  Recipient's Reliance on Misrep. Induce Him Enter K
a) reliance: there is reliance if one took an assertion at face value and entered into K b/c of that reliance. 

b) Such reliance is presumed if the rep. is a material one. 
c) Rebuttal: In those instances where recipient proceeded to investigate the truth of the assertion, the presumption of reliance on a material rep. is rebutted. Reliance and verification are incompatible. 



4. Recipient's Reliance was Justifiable



a) Given the circ. it was reasonable for recipient to rely on rep.

b) Generally cts. will ask: Did recipient exercise due diligence, given the circs? Factors in this inquiry are as follows

i) Recipient's capacities. i.e. young, old, unsophisticated, sophisticated business persons, etc. Use common sense. 


ii) Nature of the transaction

iii) Plausibility of the representation – this includes distinctions btwn opinion and fact. 

c) Cavet Emptor: Victim had a duty to take notice of obvious facts and to investigate the truth of representations. Position taken by older cts. Most cts. don't use this anymore, but cts. still indicate that a party cannot obtain rescission if the misrep. was obviously false or it could not be expected to be taken seriously. 

Representation by atty. or other professional agent goes to reliance elt. 

Remedy: Void the K. 

II. Fraudulent Non-Disclosure

Issue: When does a person have a duty to disclose certain facts, such that silence is not permissible? (If a person has such a duty to disclose and does not do so, then the injured party may have an action in tort or may have a basis for rescinding the K.) 

A. Elts of Fraudulent Non-Disclosure




1. Party fails to speak, i.e., passively conceals a fact




2. Concealing party has a duty to disclose the concealed fact




a) Duty to Disclose: Crux of the cause of action






i) Traditional School






A) Party has a duty disclose only when one of the following exists:

I) A pre-existing definite fiduciary relationship exists btwn the parties, i.e., trustee, guardian, agent, executor, administrator – fiduciary by law

II) One party expressly reposes a trust and confidence in the other w/ reference to the particular transaction in question, or else from the circumstances of the case, the nature of their dealings, or their position towards each other, such a trust and confidence in the particular case is necessarily implied, i.e. family members, physicians, clergy

III) The very K or transaction itself, in its essential nature, is intrinsically fiduciary, and necessarily calls for perfect good faith and disclosure w/o regard to any particular intention of the parties, i.e., an insurance policy

B) Unless one of the above special relationships existed btwn the parties, there was no duty to speak. Thus in business at "arms length" there is no general duty to disclose facts known to one party and not known to the other. Caveat Emptor again. 

C) Party can only take advantage of this rule if he limits himself to silence. He cannot utter half-truths and expect to be protected. Thus if a person chooses to speak on a particular topic, either voluntarily or the other's request, then he is bound to speak honestly and to divulge all the material facts w/in his knowledge that bear upon the topic. 

D) Any word or act that tend toward an affirmative suppression of the truth or to a withdrawal or distraction of the other party's attention or observation from the real facts is fraudulent failure to disclose. 






ii) Modern School:

A) R, 2d § 161:  There is a duty to speak if "non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing."

B) Some jurisdictions have found that a party has a duty to disclose an existing latent defect or manifestation that is not readily observable by the other party. 

C) Yet other jurisdictions have found that one has a duty to speak w/ regard to casually acquired info, but not w/ regard to deliberately acquired information, i.e., info that one worked or paid to obtain. (Oil example)

All of these go to questions of justice and equity.




3. The fact that is concealed is material – see misrep. for defn. of material.





Material - Representation relates to a material fact in two situations:

i) Rep. is of such a nature that it would have been likely to have a induced a reasonable recipient to make a K. i.e. the represented fact would be of such significance or importance to a RP that it would likely make or break the deal. 

ii) Maker of the rep. knew that for some special reason the rep. was likely to induce this particular recipient to make the K, i.e. the fact is of some importance to this particular victim, even if it would be of no significance to a RP. 

4. Concealed fact is entirely w/in the concealing party's own knowledge. (Note: this elt is not necessary if the non-disclosure concerns a half-truth.) 

5. Did injured party rely on the omission or non-disclosure? (That is, did the injured party rely on the terms of the K, such as it was as opposed to the K + the non-disclosed terms, i.e. presence of ghosts, bugs etc.) 

III. Duress


A. Restatements



§ 175 – When Duress By Threat Makes a K Voidable: 

(1) If a party's manifestation of assent is induced by and improper threat by the other party that leaves the victim no reasonable alternative the K is voidable by the victim



§ 176 – When a Threat Is Improper: 




(1) A threat is improper if:

(a) what is threatened is a crime or a tort, or the threat itself would be a crime or tort if it resulted in obtaining property,

(b) what is threatened is criminal prosecution, or

(c) what is threatened is the use of civil process and the threat is made in bad faith, or

(d) the threat is a breach of the duty of good faith and fair dealing under a K w/ the recipient

OR




(2) A threat is improper if the resulting exchange is not on fair terms, and

(a) the threatened act would harm the recipient and would not significantly benefit the party making the threat,

(b) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or

(c) what is threatened is an otherwise a use of power for illegitimate ends. 


B. Elts of Duress



1. Threat

a) defn.: an indication of intent to or refrain from doing something  so as to inflict some harm, loss, injury or other undesirable consequences that would have an adverse effect on the victim's person or personal economic interests. 

b) Can be explicit intimidation or an implied threat. 

c) determination of implied threat made by looking at:


i) prior relationship btwn parties

ii) transaction examined in context to determine if the words or actions of the one party show a reasonable intent to make a threat reasonably understood by the other. 



2. Improper Threat

a) includes any threatened behavior that goes beyond the legitimate rights of the party exerting the pressure. e.g. a valuable employee can threaten to quit if she doesn't receive a substantial raise. 

b) threat also improper if it is solely to be spiteful or vexatious to victim of threat. 

c) R, 2d § 176 above for full catalogue of improper threats
3. Threat must induce the apparent assent, in that it leaves the victim no reasonable alternative but to agree. 

Obj./Subj.Test: Inducement is considered in light of the surrounding circumstances, including the victim's attributes, i.e., personality, personal financial situation and needs. 

4. Remedy: Usually to make K voidable if victim wants. Victim can also sue in tort, if threat was tortious conduct. 


C. Duress and Bad Faith in K Modification 

1. Pre-Existing Duty Rule: Promising to do something you are legally obligated to do cannot serve as consideration for a K. This applies to K formation as well as K modification. 

a) A mod. isn't enforceable unless it is supported by new consideration b/c o/w it would allow one party to threaten to withhold her performance unless she gets more out of the deal.  

Note: If mod. comes about thru duress or any of the other policing doctrines, mod. is voidable. 

b) Exceptions to the Pre-Existing Duty Rule: Situations where new consideration is not needed to uphold a K mod. 

Note: Bad Faith + No consideration will make a ct. very unwilling to stretch to get around the Pre-Existing Duty Rule, so they will apply it if the facts do not fit squarely within one of the exceptions. 

i) If you give something in addition to your pre-existing duty, that can serve as consideration for the mod. 

ii) Mutual rescission – Typical Case



K1: Executory on both sides (both parties have something left to do.)

K2: Discharge agreement. Whatever is left for them to do, they promise each other not to do. 

K3: Consideration from K1 is freed up and can serve as consideration, even though it would have been a pre-existing duty under K1. 

A) Ks 2 and 3 can occur simultaneously if ct. feels that all this was done in good faith. But not all cts. will go for this.

B) Even if a ct. feels that all of this was done in good faith, they won't do an end-run around pre-existing duty rule if there was no objective manifestation of intent, i.e. tearing off signature line of K. 
iii) Supervening Difficulties: Mod. motivated by a change in circumstances that so fundamentally alters a basic premise of a K that the performance of the party seeking modification becomes way more burdensome then they intended. i.e. market availability of something necessary for performance unexpectedly changes

iv) Promissory Estoppel: Some cts. will apply PE here as a substitute for consideration if there was justified reliance on the mod. 



2. Modification under the UCC: 




2-209 Modification, Rescission and Waiver
(1) An agreement modifying a K w/in this Article needs no consideration to be binding.

(2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a require on a form supplied by the merchant must be signed by the other party. (Per Steverson, this is a consumer protection provision)

See cmt 2: Bad faith cannot be used escape performance under the original terms of the original K. Can't use extortion to modify either b/c would violate the duty of good faith. 

Main Point: Mod made in good faith or bad faith?

IV. Unconscionability


A. Restatements and Code Sections



Restatement, 2d § 208 

If a K or term thereof is unconscionable at the time the K is made a ct. may refuse to enforce the K, or may enforce the remainder of the K w/o the unconscionable term as to avoid any unconscionable result. 



2-302 – Unconscionable K or Clause
(1) If the ct. as a matter of law finds the K or any clause of the K to have been unconscionable at the time it was made the ct. may refuse to enforce the K, or it may enforce the remainder of the K w/o the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result. 

(2) When it is claimed or appears to the ct. that the K or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present ev. as to its commercial setting, purpose and effect to aid the ct. in making the determination. 

Cmt 1: The basic test is whether in light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the K. Subsection (2) makes it clear that it is proper for the ct. to hear ev. upon these questions. The principle is one of the prevention of oppression and unfair surprise and not disturbance of allocation of risks b/c of superior bargaining power. 
Basic point of this section: Ct. has a lot of discretion to find K for sale of goods unconscionable and should do so only in extreme cases. Test is unfair surprise and oppression, not David v. Goliath esp. w/ sophisticated business persons. 




2-313, 314, 316 and 719 only very generally. 


B. Procedural vs. Substantive 



1. Procedural: Unfair bargaining to get terms into the K.



2. Substantive: Terms of K are unfair or oppressive. 

3. Cts. are far more willing to police for procedural unconscionability b/c looking at just substantive unconscionability goes to the adequacy of consideration, which cts. are not usually willing to look at. 

4. Most  cts. will require both before they declare K or terms thereof unconscionable. 

Ks of Adhesion: Ks in which one party has no meaningful free choice as to formation or the terms of the K – Only goes to showing unconscionability. 

Remedy: Void the unconscionable provisions or the entire K. 

V. Incapacity 


Policing Status (as opposed to behavior or substance) 


A. Minors



1. In General

· Minors are unable to protect themselves and need the law to step in and protect them from improvident bargains. So they can K, but it is voidable up to the age of majority and after that up to a reasonable time. 

· Cts. are lenient w/ regard to delaying a minors disaffirmance after the age of majority. 

· Cts. also look to reliance of major party. Was it justified?

· Cts. also look to extent to which the minor rec'd benefit during the delay btwn K and disaffirmance. If its too long, then it is not a "reasonable time."

· Ks w/ minors are voidable only at the option of the minor, not the vendor. 
· Ratification can only happen after a minor reaches the age of majority (18). 
· Disaffirmance can happen before minor reaches age of majority. 
· Parents can't disaffirm on behalf of their minor children. Zivich
· If a minor uses a fake ID, that may create justified reliance on the part of the major party, but ct. will still find K voidable. Major party can sue in tort instead. However, a misrepresentation would have to rise to really high level on the part of the minor. 

2. Exceptions

a) Necessaries Doctrine:  If what is being K'd for is a necessary, then you have to pay the mkt value for it. 

b) Other exceptions vary btwn jurisdictions but marriage Ks (provided that they are entered into legally) and agreements to support illegitimate children are usually Ks minors can enter into.  



3. Emancipation

· Effect varies based on jurisdiction, i.e. in Oregon emancipation confers the ability to K, but it doesn't always.

· Enlistment in the army may qualify as emancipation. 

· Marriage may as well as long as parties are of age to marry. 

· Note: If it is not a "necessary" then that exception is irrelevant regardless of minor's possible emancipation. 
4. Lemke

· If a minor wants to disaffirm a K for purchase of an item, they can get a full refund even if the item has lost all of its value. 

· Unless destruction was wanton and willful. But still only liable for that type of intentional destruction. 

· Per this Ct., to require a minor to make restitution to vendor would be to bind him in effect. 
· Liberal Jurisdictions: Liable for neg. damages to items purchased w/ cash.

· Very Liberal Jurisdictions: Liable for neg. damages to items purchased on credit as well as cash. 

5. Webster Street
· If a minor wants to disaffirm a K for purchase of an item, they can get a full refund even if the item has lost all of its value.

· Housing is a necessary, if minor has been kicked out and has nowhere else to go.

· Would have to show emancipation for a minor to be liable for a K that was never expressly disaffirmed. Even if minor continued to receive benefit. 

Implied disaffirmance and implied ratification – Conduct. 


B. Mentally Ill 



Presumption: Adults are competent to K. 


2 Tests for Determining Mental Incapacity 

1. Cognitive Test: K'ing party has such a severe mental illness that she is unable to understand the nature and consequences of the transaction. Asks 2 questions: 1) Do you understand the nature of the transaction? and 2) Do you understand the consequences of the transaction? 


a) Must be a medically classified illness

b) Balances security of transactions btwn individuals (encompasses the freedom to K) with the protection of the mentally ill. 

c) This is the traditional test.

d) Its advocates say that it is workable in practice, fair in result and that it provides a bright line. 

2. Motivational Test (Source R, 2d § 15) : K'ing party has a mental illness that affects her ability to act rationally in relation to the transaction. 


a) Must be a medically classified illness


b) Other party must have had reason to know of the condition. 

c) By reason of this mental illness or defect is the person unable to act in a reasonable manner? (Question of capability to act reasonably, not whether they did so b/c everybody is unreasonable sometimes) 

d) Person has not significantly changed position.

Policy: 

i) Advocates of this test say that the Cognitive Test is outdated and that it proceeds from an erroneous premise, which is that all faculties are simultaneously affected by mental illness. 

ii) Also, that Cognitive Test fails to account for people who by reason of their mental illness are unable to control their conduct, even though their mental faculties seem unimpaired. 



Remdedy: Voidable K. 

Interpretation and Construction

Big Issue:  There is a K, what do its terms say? 

I. Interpretation


A. Definitions



Interpretation: the process of discerning the meaning intended by the parties to K. 



Ambiguity: a term is ambiguous if it is susceptible to more than one interpretation


B. Restatement and Code Sections



1. R, 2d § 202 Rules In Aid of Interpretation

(1) Words and other conduct are interpreted in the light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given even greater weight. 

(2) A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together. 

(3) Unless a different intention is manifested,

(a) where lang. has a generally prevailing meaning, it is interpreted in accordance with that meaning; 

(b) technical terms and words of art are given their technical meaning when used in a transaction within their technical field. 

(4) Where an agreement involves repeated occasions for performance by either party w/ knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in w/o objection is given great weight in the interpretation of the agreement

(5) Wherever reasonable, the manifestation of intention of the parties to a promise or agreement are interpreted as consistent w/ each other and w/ any relevant course of performance, course of dealing or usage of trade 


2. R, 2d § 203 Standards of Preference In Interpretation

In the interpretation of a promise or agreement or a term thereof, the following standards of preference are generally applicable: 

(a) an interpretation which gives reasonable, lawful, and effective meaning to all the terms of the preferred to an interpretation which leaves a part unreasonable, unlawful, or of no effect; 

(b) express terms are given greater weight than course of performance, course of dealing and usage of trade, course of performance is given greater weight than course of dealing or usage of trade, and course of dealing is given greater weight than usage of trade;

(c) specific terms and exact terms are given greater weight than general language;

(d) separately negotiated or added terms are given greater weight than standardized terms or other terms not separately negotiated. 



3. Course of Performance – Common Law and UCC 1-303




a. Common Law

Course of Performance: post-formation behavior. To be a valid source of interpretation: 


i) Must be pertinent to the meaning of the term in controversy.

ii) Conduct must show the party performed or accepted performance w/o a protest or reservation of right. 

iii) Conduct by only one of the parties, not know and acquiesced in by the other may show what the performing party understood the agreement to be, but does not prove that the other party shared this view. 

iv) the more extensive or repetitious the conduct, the stronger the inference that it does reflect what was intended by the parties. By contrast, isolated or single instances of conduct are more ambiguous and could simply be a waiver or disinclination to enforce rights on a particular occasion. 




b. UCC 1-303

(a) A "course of performance" is a seq. of conduct between the parties to a particular transaction if: 

(1) the agreement of the parties w/ respect to the transaction involves repeated occasions for performance by a party; and

(2) the other party, w/ knowledge of the nature of the performance and opportunity for objection to it, accepts the performance or acquiesces w/o objection



4. Course of Dealing – Common Law and UCC 1-303 




a. Common Law
Course of Dealing: any relationship the parties may have had in the period before the transaction. Pertinent to interpretation only if: 

i) Earlier relationship between the parties is comparable or analogous. ii) The transactions must be substantially similar, the term in controversy must have been present in the earlier dealings, and past conduct must be relevant to the meaning in issue. 

iii) Repetition strengthens inference:: multiple transactions w/ consistent, pertinent behavior more clearly establish intended meaning. 

b. UCC 1-303
(b) A "course of dealing" is a seq. of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and conduct. 



5. Trade Usage – Common Law and UCC 1-303




a. Common Law 
Trade Usage: all applicable commercial custom, whether it derives from a specific trade or from a broader market in which the parties are involved. 

Party who alleges that usage explains or supplements an agreement must prove four things: 


i) usage must be pertinent to the term in issue

ii) usage does in fact exist in the trade or market in which the transaction occurred. This is a two part factual question. (1) What the usage is (i.e. its terms and scope) and (2) that it is widely accepted in the trade or market. Usually requires expert testimony. 

iii) Both parties must be sufficiently connect to the market or trade to make the usage fairly attributable to their interactions

A) If the usage pertains to a specialized trade or vocation to which both parties are member, then they are bound by the usage unless the K excludes it. 

B) If only one of the parties is a member of the trade, then the usage doesn't apply unless the non-member knew or had reason to know of its usage in the trade and the parties reasonably expected it to apply to the transaction.

C) Usages in non-specialized markets apply only if both parties are sufficiently familiar w/ the market such that both knew or had reason to know of the usage and expected it to apply.  (Objective standard)

iv) Usage must not be excluded by or incompatible with the express terms of the agreement. 




b. UCC 1-303

(c) A "usage of trade" is any practice or method of dealing having such regularity of observation in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such usage must be proved as facts. If it is established that such a usage is embodied in a trade code or similar record, the interpretation of the record is a question of law. (See cmt 5) 



Note: For UCC 1-303 See (d), (e), (f), (g) and cmts 


C. Hierarchy of K Interpretation: 


1. Express terms – if they tell what the term in question means, that's it.




a) Generally prevailing meaning




b) Purpose of K (R, 2d § 202)

c) Interpretation that gives meaning to all of the terms in the K, rather than rendering any of them superfluous.


d) Interpretation of technical terms in their context. 

2. Course of performance

3. Course of dealing

4. Trade usage

2-4 Refer to defns. section

Form Ks: 




1.  Specific terms are given more weight than general terms. 




2.  Separately negotiated terms are given greater weight than general terms. 


D. Interpretation and Standard Ks (Atwater Creamery Case): 

· If a ct. finds a K is unambiguous, then they usually don’t interpret the K, but there are exceptions.

· If there is a suit against an insurance co. and cts. have to interpret the K they will usually construe exceptions against the ins. co. 

· General Rule: Exclusions construed narrowly
· Doctrine of Protecting the Reasonable Expectations of the Parties: Similar to Ks of adhesion, traditional approach is to apply this doctrine when there is ambiguity, in Atwater the ct. did not give a good reason as to why they were applying the doctrine absent ambiguity. 

II. Construction


A. Definitions and General Stuff

Construction: the process of adding K terms by legal implication where it is determined what the parties would or should have meant in making the manifestations that were made. The facts do not go far enough to establish the meaning of an indefinite term so the cts.  use legal rules to create a meaning for it. 



Note: Interpretation is preferred to construction of Ks. 


B. Gap Fillers


i) Used when there is insufficient evidence to indicate what the parties intended.

ii) If there is a gap sometimes the K is not enforceable, but before a court will say that, the ct. will attempt to interpret the K and fill the gap.


iii) Relatively recent trend in interpretation. 

C. Good Faith

1. R, 2d § 205 – Duty of Good Faith and Fair Dealing: Every K imposes a duty of good faith and fair dealing in its performance and its enforcement. 

2. UCC 1-304 Obligation of Good Faith: Every K or duty w/in [the UCC] imposes an obligation of good faith in its performance and enforcement. 

Parol Evidence Rule

I. Scope and Definitions


Scope = written agreements 

	Ev. At Issue
	Common Law
	UCC 2-202 

	prior written
	yes
	yes

	 prior oral
	yes
	yes

	contemporaneous written
	yes
	no

	contemporaneous oral
	yes
	yes

	subsequent written
	no
	no

	subsequent oral 
	no
	no


A. Definitions

1. Basic Fla. of Rule: If there is a complete, final and unambiguous agreement, then that is all the fact finder can look to to determine the parties obligations. 

2. Parol Ev.: Ev. other than written memorial of the agreement that is offered by a party to prove the alleged terms of the K. 

3. Integration: final expression of agreement w/ regard to subject matter covered 

final: end of negotiations w/ regard to subject matter covered

4. Complete Integration: final, done negotiating and there is no other agreement to look at. If ambiguous then can bring in EE to explain the agreement. 
5. Partial Integration: final, but two or more writings have to be put together to get a complete agreement. If partially integrated or ambiguous, then EE can come in to supplement or clarify. If trying to supplement the agreement at issue the EE must be a prior oral or written agreement. 


B. Rule Breakdown

Note: Address contradiction and merger preemptively only if it is a very clear case. If you think it’s a very clear case, look again. 

1. Is the agreement integrated: Do both parties agree that this is the final expression? 

If it is not final, the all the ev. comes in and then do interp. analysis. 

Ex. One party sends a written confirmation based on a prior phone conversation If there is no indication that the other party has signed on to the terms of the confirmation, then that is not an integration :: All ev. of prior communications can come in. 



2. If it is integrated, is it completely or partially integrated? 

a) If partially integrated, then may NOT bring in EE that contradicts the written agreement.

b) If completely integrated then may NOT contradict AND may NOT supplement. 

Note: Rule does not say you cannot modify. You can bring in evidence  of subsequent mods. Rule says nothing about subsequent modifications. It also doesn't say that you can't introduce EE to explain  what you meant. There is a thin line, though between explaining and contradicting. 

EE Governed = Prior or contemporaneous negotiations or agreements – oral or written. Rule ONLY applies to prior or contemporaneous negotiations, not subsequent agreements. 



Both 1 and 2 are decided by the judge as a matter of law. 



3. What EE can ct. look at to figure out to answer questions 1 and 2? 




a) Strict Jurisdiction: Look ONLY w/in 4 corners of the agreement, then ask: 





i) Does it appear to be completely integrated? 

ii) Does it have all of the terms one would expect to find in an agreement of this type? 

iii) Very certain and predictable test, but also very harsh. 

iv) Called 4 corners test and created by Williston. 

b) Liberal: Look to:  K and collateral agreements, and surrounding circs (basically all of the EE)

i) Ct. is trying to put itself in the position of the parties at the time of K'ing to determine if the parties intended a complete integration

ii) Is the ev. credible? 

iii) Is it believable that the parties would have intended to enter into this written agreement and not intended to discharge a prior agreement? 

2 Tests to Determine Credibility: 

1. Naturally Test: Permits pf. of a collateral agreement if is such an agreement as might naturally be made as a separate agreement by parties situated as were the parties to the written K. Source: R, 2d § 240(1)(b) – Masterson
If it would naturally be in a separate agreement, then ev. comes in and it’s a partial integration.

If it would NOT naturally be a separate agreement, then ev. does not come in and it's a complete integration. 

2. Certainly Test:  If the additional terms are such that, if agreed upon, they would certainly have been included in the document in view of the court then evidence of their alleged making must be kept from the trier of fact. Source: UCC 2-202, Cmt 3.  


More liberal test. Allows more ev. in. 

If the additional terms would have certainly been included in the document, then the ev. does NOT come in and it’s a complete integration.

If the additional terms would NOT certainly have been included in the document, then the ev. comes in and it's a partial integration. 


c) Policy Args: Strict vs. Liberal Test

Williston: Is the public better served by giving effect to parties entire agreement (written and oral) even at the risk of injustice caused by the possibility of perjury and possibility that superseded documents or oral promises will be treated as operative? 

Corbin: Does the security of transactions require that despite occasional injustices, persons adopting a formal writings will be required, on penalty of voiding their oral and written side agreements, put their entire agreement into a formal writing? 


C. Collateral Agreement Rule 

Only an issue if you have a complete integration under the Strict-4 corners test. 

1. General Rule: If you have two distinct but related agreements, then we will allow ev. of the prior agreement.  

Strict Cts. developed the rule, which sprung out of the gen. rule that if you have two completely distinct agreements oral or written, but they are not related to the subject matter or consideration, then the Parol Ev. Rule doesn't prohibit ev. of prior agreement. 



2. 3 Elts of Collateral Agreement Rule – Only applies in strict jurisdictions

1. Agreement (collateral) you are attempting to prove must be collateral in form. That is, it has to be a separate agreement in form. Distinct yet related in form. Remember applies to oral agreements as well.  Sufficient spatiotemporal separation such that could be considered distinct. Can't share consideration. 


2. CA does not contradict the written agreement 

3.  (Heart of test) CA is one that the parties would not ordinarily be expected to embody in the writing.  


D. Ambiguity
1. Gen. Rule: EE is admissible to explain an ambiguous or vague provision of the K. Determination of ambiguity is a question for the judge. 

2. 2 Tests to Determine Ambiguity :And thus if EE should come in


a) Strict-Plain Meaning: Look to document. Does it have patent ambiguity? 

i) Look at K and trade usage (so technical terms will be given their full effect)  

ii) May look to course of performance and course of dealing. 

iii) All of this is objective ev.

iv) Would a reasonable person looking at all of this evidence think it was susceptible to more than one interpretation? 




b) Liberal-Contextual: Look at all circs, including objective and subjective





i) Looking for a latent ambiguity

ii) Subjective means that the parties can testify and say "by these words, we meant this." 

iii) Note: Can get to latent ambiguities w/ strict test too, but you can only look to objective evidence to get there. 

Fundamental difference btwn 2 tests is what ev. ct. can look at to determine ambiguity 

Note: These two tests will frequently lead to the same results.

If ambiguous, then go thru entire interp. analysis including Parol Evidence analysis, if applicable. 


If not, then no EE comes in anyway. 

E. Merger and Integration Clauses
· In a jurisdiction that treats clauses as conclusive ev. of integration, cannot introduce EE unless you are trying to introduce ev. of fraud, misrepresentation, duress or mistake. 

· If it is considered strong ev., then the only way you can argue it is not completely integrated if it is a boilerplate K. But even then, it is going to be especially if you are dealing with sophisticated business people. 

· Only way to get around one of these is fraud, misrep, etc. 
F. Misunderstanding: Did the other party know or have reason to know of your meaning, if so, then that meaning governs. (See Peerless case.) 
II. Parol Evidence under the UCC 


A. UCC 2-202 – Final Written Expression: Parol or Extrinsic Evidence 

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be supplemented: 




(a) by course of performance, course of dealing, or usage of trade; and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement 


B. Analysis 



Scope = Written agreements for sales of goods



2 Types of Writings Governed:




1. One written agreement 




2. Confirmatory memoranda



Trying to introduce barred ev.? 




Barred Ev. – Does Parol Ev. Rule apply? 





1. Prior written





2. Prior oral





3. Contemporaneous oral agreements




Ev. Not Barred – Parol Ev. Rule does NOT apply – So don't do the analysis





1. Contemporaneous written 





2. Subsequent written





3. Subsequent oral 

If ev. you want to get in is governed by Parol Ev. Rule, then do integration analysis, which is same as common law.


If ev. is not governed by Parol Ev. Rule, then proceed w/ interpretation analysis. 


C. Explanation and Supplementing



Final expression?

If yes, then it may not be contradicted by prior or contemporaneous agreements, course of performance, course of dealing or trade usage. (This is how the cts. have interpreted the code. Code doesn't say that explicitly.) 

Can supplement w/ a consistent additional term. (As opposed to common law.) 

Course of Performance, Course of Dealing and Trade Usage can be used to supplement or explain. 

Complete, Exclusive and Final Written Agreements 

Complete, exclusive – to determine, use certainly test


May not be supplemented by consistent additional terms. 

Can be supplemented w/ Course of Performance, Course of Dealing or Trade Usage.

Conditions, Substantial Performance and Material Breach 

I. Conditions and Promises


Issue: Is the obligation due and owing? 


A. Definitions

Promissory Condition: A term that is both a condition and a promise that the condition will occur.

Pure Condition Precedent: An event that must occur, that is not certain to occur, but must occur before an obligation becomes due. But no one has promised to bring it about. 

Express Condition Precedent: An event that is clearly and unambiguously stated as an event that must occur, that is not certain to occur, but must occur before an obligation becomes due. 

Conditional Promise: Subject to a condition that must be fulfilled before the obligation encompassed by the promise matures. 

Unconditional Promise: Maturation of the promise does not depend on the occurrence of some condition. 

Constructive Promissory Condition Precedent: An event that is promised to be fulfilled and that is implied by law as an event that must occur, that is not certain to occur, but must occur before an obligation becomes due. 

Express Promissory Conditions Precedent: An event is promised to be fulfilled and that is clearly and unambiguously stated as an event that must occur, that is not certain to occur, but must occur before an obligation becomes due. 

Constructive Concurrent Condition: Promises that are dependent on each other and must be performed at the same time. 

Promise: A commitment to act or refrain from acting in a specific way in the future. 

Condition: An event, not certain to occur, which must occur before performance under a K becomes due. R, 2d § 224 



1. Some General Rules
a) If it’s a constructive conditions precedent, then subs. performance b/c literal fulfillment would unduly favor one of the parties. Would be unfair b/c if party favored really wanted that condition, they should have had to bargain for it during formation. 




b) If it's an ECP, then must have literal fulfillment.



2. Satisfaction Clauses – Can be CCP or ECP




a) Subjective: Actual satisfaction to whom clause is addressed.




b) Objective: RP standard

Remember args. from dead daughter case.  Only an issue of whether condition has been fulfilled. 


B. Excuse of Conditions

If a condition is excused, it is as though the condition never existed, which means that the obligation that was conditional has changed into an unconditional obligation. 


1. Waiver

a)defn: Knowing and voluntary abandonment of a right. It may be made expressly or by implication from words or conduct. 

b) Purpose: After K has been entered, the party who is the beneficiary of the condition manifests the intention, reasonably interpreted from words or conduct, that he will not require the condition to be satisfied as a prerequisite to his performance. 



2. Estoppel

a) defn: Beneficiary of a condition indicates by words or conduct that he will perform the contingent promise despite the non-fulfillment of the condition. The party to be estopped must have known or had reason to know that his words or conduct must have been relied on by the other party, and they must in fact have been relied on by that party to her detriment. 

b) Purpose: After K has been entered, the party who is the beneficiary of the condition manifests the intention, reasonably interpreted from words or conduct, that he will not require the condition to be satisfied as a prerequisite to his performance.

3. Differences btwn Waiver and Estoppel 

· Waiver does not require justifiable reliance and detriment.

· Estoppel is not confined to nonmaterial changes in the K and the behavior need not meet the same standards of knowing and voluntary abandonment of a right.

· A party may be estopped on the basis of careless action not deliberately intended to give up a right. 

· If the words or conduct abandon a nonmaterial condition, then waiver can be used.
· If the condition is material, it can only be excused if estoppel can be established by showing that conduct of the party to be estopped that is justifiably relied on by the other party to her detriment. 



 Five Factors – Restatement, 2d § 241 – Determining Materiality

1. Whether the breach deprives the injured party of a benefit which he reasonably expected

2. Whether the injured party can be adequately compensated for the part of that benefit, which he will be deprived

3. Whether the breaching party will suffer a forfeiture by the injured party's withholding of performance (What did the breacher invest in you? – Worcester Heritage Society, Inc. v. Trussell) 


4. Whether the breaching party is likely to cure his breach

5.  Whether the breach comports w/ good faith and fair dealing (as opposed to willful breach)
4. Uncooperative or Obstructive Conduct: Where a promisor prevents the fulfillment of a condition in breach of the duty not to hinder or impede its occurrence the proper response is to excuse the condition, making the promise unconditional. If the promisor then fails to perform, he is in breach of the K. (See Sullivan v. Bullock – p. 595) 

5. Unfair Forfeiture: Enforcement of the condition will allow the promisor to benefit from a technicality that will deprive the promisee of valuable rights and give the promisor a windfall. Not all cts. are willing to this w/ a provision that was clearly agreed to by both of the parties. Even cts. that are will to excuse conditions on the grounds of unfairness do so only in cases where the equities overwhelmingly demand it. (J.N.A. Realty) 

II. Substantial Performance and Material Breach – Common Law 

Note: Don't forget that in order to determine breach, have to figure out who first material breacher was and thus which obligations were conditioned on each other. 

What does that mean? It means that in your interp. and Parol Ev. analysis, remember to lay out which obligations were conditioned on each other. 


A. Substantial Performance – In General



1. Factors to Determine Substantial Performance

· Justice AND the intent of the parties. Cts. will presume parties "reasonable and probable" intentions.

· Cts favor damages as remedy as opposed to forfeiture

· Cts will construe CCPs over ECPs. Given that, if you have a more complex undertaking, defects of performance become minimized given the complexity of a project.

· Look to the purpose of requirement: If the deviation frustrates the purpose of the K, the deviation will not be tolerated.

· Look to "desire to be gratified" by the requirement in the K.

· Look to excuse for deviation: oversight as opposed to willful deviation.

· Look to cruelty of enforced adherence: Is the loss to injured party disproportionate to the defect? 


B. General Analysis Questions 



1. Was there K? (Formation) What were its terms? (Interpretation) 



2. Terms fulfilled? (Breach)


Before we can determine whether a breach has occurred, have to determine what conditions needed to be fulfilled. I.e. what did the conditions mean? To determine the meaning of the conditions, have to determine what ev., if any, can come in. To determine that, have to look at Parol Ev. Rule. (Common Law p. 17) 

Remember, the analysis of conditions that follows is dependent on your Parol Ev. Rule and interpretation analysis. Don't talk about waiver or anything else until you figure out what communications you can look to to determine what all this crap means.  If ev. of a condition can't come in and it can be interped or construed from any of the ev. that can come in, then don't have to worry about it. Remember: If you have an obligation that was due and owing, but the condition the obligation was in has been waived, then breach is not a forgone conclusion. 
Note: Does not mean you don't have to do breach analysis. I.e. But if whatever conduct/ev./whatever not found to be waived, then continue w/ breach analysis. 



3. Is the obligation due and owing? 

a. Any ECPs? Note: Doesn't matter what order we look at these in, but if it is an ECP, it should be pretty obvious on its face. 





i) If so, they require literal performance. 

ECP language: Conditioned on, provided that, subject to…(Basic If-then construction is insufficient.)



b. Any Constructive Conditions? (Sequencing – Order of Performance) 





Default Rules: 

i) If both parties gave unconditional promises to perform and one party breached and the other performed, then the breaching party can still be sued for damages, but the non-breaching party would still have to perform.

ii) Although the judicial default position is independent promises, courts will imply that a promise to pay is conditioned on the performance of the other party. The promise to perform is construed as a CCP.

iii) Construction K: Person who has performance which will take time goes first.

iv) Must have substantial performance for CCPs to be satisfied. (To determine subs. performance, see above) 

v) If there are no sequencing provisions in the K, the court will determine the sequence and construe to see who goes first. 

CCCs only need tender (ready, willing and able) to satisfy. Must tender offer of performance, not render performance


Lunch Trade – Classic Case of CCCs



Neither party will give up their lunch unless the other one does. Both parties intend to do so. Lunch time is the closing date of the transaction. Tender of performance means that they both have to be willing to overcome their caution. One party holds out their lunch – reading, willing and able – tender. With the other hand, they motion for the other party – demand. 

Conditions for Alternative Performances: Conditions can be set up such that if the condition is satisfied, then the party renders one performance. If the condition is not satisfied, then the party renders an alternative performance. 




c. Time? 
Any provisions that are not conditions, but just tell you what time the duty is due?

Note: Once you've figured out what ev. can come in and what it means, using your Parol Ev. Rule and interpretation analysis, then check to see if any of those communications or whatever will constitute waiver of a condition before you talk about breach. Remember, that goes to whether obligation was due and owing. If you have a condition that has been waived, it doesn't matter if it was fulfilled.  (See excuse of conditions – p. 24)  

4. Breach? – Don't forget both parties b/c obligations are probably conditioned on one another.





a) Material? (See Below) 





b) Cure? (See Below) 






i) Repudiation – Eliminates need for cure 





Assurances:







Failure to give assurances once requested? 

Policy: Should R, 2d § 251 be adopted (= failure to give assurances constitutes repudiation.)? Most jurisdictions have not adopted and failure to give assurances is not considered a repudiation in and of itself. 


C. If Breach, Was It Material? 



Five Factors – Restatement, 2d § 241 – Determining Materiality

1. Whether the breach deprives the injured party of a benefit which he reasonably expected

2. Whether the injured party can be adequately compensated for the part of that benefit, which he will be deprived

3. Whether the breaching party will suffer a forfeiture by the injured party's withholding of performance (What did the breacher invest in you? – Worcester Heritage Society, Inc. v. Trussell) 

4. Whether the breaching party is likely to cure his breach

5. Whether the breach comports w/ good faith and fair dealing (as opposed to willful breach) 



Note: If it is not a material breach, can only sue for partial breach.


D. Breach – Total or Partial 



Before a party can sue for total breach, there has to be a material breach. 

If material breach, injured party has a couple of options:


1. Suspend performance b/c CCP not fulfilled as a result of prior breach. 


2. Partial OR Total Breach: 



a) Partial Breach

i) Can sue for damages and have breaching party keep performing w/ cost to cure offset by damages. 

ii) Basically, injured party is saying that they want damages and performance, but they only want damages for that particular breach, not the entire K. 

Note: No need to wait for cure b/c breaching party is continuing to perform, and in effect cure. 

Note: If it is not a material breach, can only sue for partial breach.





b) Total Breach






i) Damages based on breach of the entire K. 

ii) Only suing for damages. Basically saying that you want alleged breacher to stop performing and just have someone else finish performance. 

iii) To sue for total breach have to wait and give breaching party the chance to cure. UNLESS: 

You have a material breach followed by an unequivocal repudiation of K, then do not have to wait for cure. Right then and there, a material breach has been created. Does not apply if preceded by your material breach. 

Note: 1st material breacher may be able to sue in quasi K, but only need to mention in passing and don't refer back to any other args. about quasi K.







Repudiation in and of itself = Material Breach


E. Can One Party Terminate? 



1. Did the alleged breacher fail to fulfill an obligation that was due and owing? 




a) ECPs




b) CCPs




c) Time? 



2. Breach significant enough to be deemed material? 

3. If yes, did the material breach continue for so long that the breacher's obligation can no longer occur (goes to cure)? OR Repudiation? (Goes hand in hand /w breach)? 

If yes to all three then there has been a total breach and thus one party can terminate. 

Note: Don't need to reargue, just analysis framework for termination or cancellation of the K. 


F. Divisible Ks



Means cts. have devised to avoid forfeiture. 



1. Why does it matter if K is severable? 




a) If K is, then each "unit" of K may have its own CCPs. 




b) Ex: Ea housing unit built had its own consideration.

c) Divisible Ks are rare. To have one, can't have performances in K that depend on prior performances. 

G. Anticipatory Repudiation 



1. In General
· If the time for performance has come and the party fails to perform, then there is a breach

· If material, injured party is justified in suspending performance. Injured party dos not have to wait for cure if there is an unequivocal repudiation of the K by the breaching party. 

· Repudiation must be material, not just about a small part of the K. (Same factors to determine materiality here as under breach. R, 2d § 251) 
· Corbin (More liberal rule): Definite and unequivocal manifestation of intention on the part of the repudiator that he will not render the promised performance when the time fixed for it in the K arrives. Can be words or conduct. 

· Remember: Be very very careful about canceling. Clarify and proceed with caution. Eh, go ahead, cancel. Bad! That road leads to malpractice. 


2. Duties Not Yet Due and Owing (Is that right?)
· Situation where promisor wrongfully signifies in advance of the time for his performance that that performance will not be forthcoming. 

· If cts. did not allow for anticipatory repudiation in these cases, then you would have an injured party waiting around knowing that no performance will be forthcoming. 

· Ct. want injured party to be able to treat their duties as discharged AND be able to bring immediate suit. (Not mandatory to bring immediate suit, but damages will be measured from repudiation not date duty becomes due.) 



3. Retraction

· Party has repudiated, then changed their mind. 
· They can retract the repudiation as long as there has been no material reliance on the by the injured party OR
· The injured party has NOT indicated that she considers the repudiation final. 


4. Repudiation

· Express: Clear, positive and unequivocal refusal to perform. E.g. "I will not perform." Expressions of doubt don't count. 
· Implied (thru conduct): Conduct where promisor puts it out of his power to perform, so as to make substantial performance of his promise impossible. Mere delay is insufficient. Conduct indicating unwillingness is insufficient. 
III. Substantial Performance and Material Breach – Under the UCC



Perfect Tender Rule 2-601 – NOT INSTALLMENT Ks. 

Subject to the provisions of this Article on breach in installment Ks (Section 2-612) and unless o/w agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the K, the buyer may



(a) reject the whole; or




(b) accept the whole; or 




(c) accept any commercial unit or units and reject the rest 



1. Only applies to single delivery Ks NOT installment Ks. 



2. Generally relates to defects in goods, but also relates to shipment

2-504: What you have to do to have a proper shipment for K. Can only reject when you have a case where material loss or delay ensues. 
3. Trade Usage, Course of Performance and Course of Dealing will also affect Perfect Tender Rule. 

4. Good faith is often invoked  to bar rejection from buyer who is acting in bad faith (i.e. buyer trying to get out of K b/c market price has fallen)

5. Only have a right to reject if you haven't accepted the goods already. There is very small window buyer has open for rejection. 


A. Analysis – Cancellation of K

Under 2-711 (1), buyer may cancel (w/ respect to goods involved and w/ respect to whole if breach goes to the whole K) if:


1. Seller failed to deliver


2. Seller repudiates


3. Buyer rightfully rejects


4. Buyer justifiably revokes

1. Acceptance of goods by buyer? Yes, under 2-606(1) IF:

(a) After a reasonable opportunity to inspect the goods buyer signifies to seller that the good are conforming OR that he will take them in spite of the non-conformity. 

(b) After a reasonable opportunity to inspect the goods buyer fails to make an effective rejection. 

(c) Buyer does any act inconsistent w/ seller's ownership, but if such act is wrongful as against the seller it is an acceptance only if ratified by him.

If buyer accepts, then operates as waiver of condition and buyer has a duty to pay under 2-507. 

Buyer's obligation to accept is conditioned upon tender of delivery. Check to make sure tender of delivery okay under 2-503. 


2. If no acceptance, then rightful rejection? 

1, Right to Reject? Per 2-601, Buyer can rightfully reject if goods or tender of delivery (defined in 2-503) fail in any respect to conform to K. 


2. Effective Rejection? 



Only if rejection w/in reasonable time + seasonable notice to seller



2-602(1): Rejection of goods must be w/in a reasonable time. 





2-602(1): Buyer seasonably notifies the seller. 




3. K Prohibits Rejection? 




4. Absence of Bad Faith



3. If no acceptance and no rightful rejection, then justifiable revocation? 




a) Right to revoke if:





i) Non-conformity?





ii) Non-conformity substantially impairs the value of goods to buyer?





iii) Buyer accepts the goods either

A) W/ discovery of the defect-but, on the reasonable assumption that the non-conformity would be cured and it has not been seasonably cured


OR

B) W/o discovery of the non-conformity if buyer's acceptance was reasonably induced either 

1) By the difficulty of discovery before acceptance OR  2) By the seller's assurances

b) Buyer revoked w/in a reasonable time after buyer discovered or should have discovered grounds for revocation? 

c) Buyer revoked before there occurred a substantial change in the condition of goods? (If defect in goods caused the substantial change in the condition, such will not bar justifiable revocation) 

d) Buyer notified seller of the revocation. 

5. In an appropriate case, seller was given the right to cure, but cure not forthcoming? (If seller has right to cure and buyer doesn't give to him, then buyer is first material breacher and has problems)

Rejection – Under 2-508 – If buyer rejects a non-conforming tender or delivery, the seller has the right to cure in two situations: 


a) Time for performance not yet expired 508(1) 

If seller has a right to cure under 2-508(1) then seller must seasonably notify buyer of his intention to cure and cure w/in a reasonable time. 

b) Seller has reasonable grounds to be believe goods would be acceptable 508(2)

i) When goods are shipped from reliable manufacturer to retailer and retailer hasn't inspected goods and then sells them, then reasonable time for retailer to expect merchandise to be acceptable. Buyer still has right to reject, but have to give seller reasonable time to cure. 

ii) When seller ships newer or better model than what was ordered. Still have rt. to reject, but have to give seller further opportunity to cure. 

iii) Where seller utilizes a commercially reasonable method of inspecting goods and fails to discover a latent defect. B/c seller doesn't know anything about the defect, seller has no reason to believe anything would be wrong w/ them. Still have rt. to reject, but have to give seller further opportunity to cure. 

Generally, seller will have rt. to make goods conforming.

Buyer doesn't have rt. to automatically demand brand new goods if seller offers decent cure. 

If seller has right to cure under 2-508(2), then seller must seasonably notify buyer of his intention to cure and cure w/in a reasonable time. 




Revocation
a) If buyer's case fits w/in 2-608(1) then seller has a right to cure before buyer may revoke.  In addition some cts. have construed the substantial impairment requirement under 2-608(1) to encompass a right to cure before buyer may justifiably revoke. 

b) Cts. split over whether seller has rt. to cure under 2-508 after buyer satisfies requirements of 2-608. 

Majority: Seller does not have such a rt. and point to lang. of 2-508, which does not mention revocation, but only rejection. 

Newer Cases: Seller does have such a right and point to lang. of 2-608(3)

If seller wants to cancel, go to 2-703 which catalogues seller's goods oriented remedies. (No perfect payment rule for buyers. No right to cure for buyers.) 

B. Installment Ks – 2-612 


Applies to both buyers and sellers 



1. Installment K? See defn. in 612(1)




If yes, go to 612(2) 




Buyer can reject if:
Installment is non-conforming AND non-conformity substantially impairs the value of the installment AND cannot be cured. 2-602(1) will tell you if buyer's rejection was effective. 

OR If non-conformity was a defect in required documents. 





BUT IF:
Non-conformity does not fall w/in (3) AND seller gives adequate assurances, buyer must accept. 


W/in (3) IF: 
Defect in installment substantially impairs the value of the whole K. If so than buyer has action for breach of whole K. 

BUT K reinstated if buyer accepts non-conforming installment w/o seasonably notifying seller of cancellation. 

OR 

If buyer brings action only w/ respect to past installments or demands performance as to future installments. 

Damages 

I. 3 Types of Damages 


A. Expectation (Expectancy) Damages

R, 2d § 344 (a) – Protecing promisee's interest "in having the benefit of his bargain by being put in as good a position as he would have been in had the K been performed" 



Most generous – will encompass restitution and reliance


B. Reliance Damages
R, 2d § 344(b) – Protect promisee's interest "being reimbursed for loss caused by reliance on the K by being put in as good a position as he would have been in had the K not been made." 


C. Restitution Damages

R, 2d § 344(c) – Protect promisee's interest "in having restored to him any benefit that he has conferred to the other party." 

Make breacher disgorge any benefit. 

II. Formulas for Calculating Expectancy Damages – Common Law 


A. Universal Fla. 



LiV = (EV – RV) + OL – CA – LA



Where:




LiV = Loss In Value





EV = Expected Value





RV = Rec'd Value




OL = Other Losses




CA = Cost Avoided




LA = Loss Avoided




1. Loss In Value (LiV) 





a) Figure out what injured party was hoping to gain under the K.

b) DON'T always look at K price. If it’s a house, then you expected the "value" of the house, not necessarily the K price. 

EV = Value of thing you expected to get from the breaching party.

RV = Rec'd value from breaching party. 

EV and RV are both direct losses. 




2. Other Losses (OL) 





I/C Damages, including any costs incurred attempting to mitigate. 

a) Incidental: Damages that flow immediately from the breach. 

b) Consequential: Damages peculiar to the injured party. Usually much larger sums. More rarely awarded. 

c) Consequential damages are usually less foreseeable, all damages have to be foreseeable. Other party had to know or have reason to know that you were expecting something. 




3. Cost Avoided (CA) 

a) Any expenses you would have incurred under the K, that you didn't have to pay for b/c of breach. 

b) Passive mitigation. You didn't have to actively do anything. 




4. Loss Avoided (LA) 
a) Any losses that you are able to prevent thru your mitigation efforts. Value of substitute transaction. 

b) Effects of active mitigation. 



Note about Real Estate: 

· Figure out damages based on mkt. price of house you initially wanted to buy at time of breach. 

· Don't forget specific performance is the norm, not the exception here

· In cases where house hasn't risen in value, go for restitution. 



2 Flas for K'or/Builder/Manufacturer – When Owner Breaches: 




Universal Fla. where: 





LiV = Unpd. K Price





OL = I/C





CA = Expenditures under K, but not spent (passive mitigation)





LA = Expenses reallocated/salvaged (active mitigation) 




Profit (Alt.) Fla where: 





Profit + Unreimbursed expenses + I/C – Salvage/Reallocation





Profit = K Price – Anticipated expenditures 


Cover Flas. 

These are for situations where the advantage under the K for the non-breaching party was to obtain something (e.g. services, goods, a house) and the non-breaching party suffers damages b/c the cost of mitigation/cover (i.e. obtaining the K'd for item from someone else) is greater than the non-breaching party would have had to pay under the K. 


Owner's Damages
DiV – (Loss recouped w/ substitute performance) + [CtC (- add'l or superior work) + I/C] – (Unpaid K Price) - ES




Exception: 

If CtC is grossly and unfairly disproportionate to the economic benefit to be obtained, then the proper measure of damages is the difference in value OR if unreasonable economic waste would be involved, then the correct measure is difference in value. 


Exception to the exception: 

If you have a Quasimodo/monumental fountain type case, where disproportion in value is contemplated and foreseeable and the performance contemplated is the main or principle purpose of K, then you can get CtC.  (Other cts. have said that if you have a unique or personal purpose, then you can get CtC) 
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