CRIMINAL PROCEDURE OUTLINE

I. Introduction

A. Themes: 

a. Limits C provides when gov is investigating/ pursuing/ alleging criminal act

b. Primary C provisions are not explicit and clear, they require interpretation

B. Learn about C provisions in 2 ways- synchronically (what the law is right now) and diachronically (over time, understanding how law has changed over time, how it is constantly evolving)

II.  The Fourth Amendment

“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

1. Was there a search? (be sure by some gov agent)

a. What is a search?

i. Weeks (1914)- using mail for lottery, warrantless search and seizure of papers in his home after arrest (not in home), ct allowed suppression of evidence- Rule: Evidence seized illegally (w/o warrant) can’t be used in court against you (remedy = suppression)

1. 1st imp 4th Am case, law enforcement until now exclusively up to states, not many criminal cases up until now

2. theory behind suppression of evid- exclusionary rule- we are excluding evid b/c violation of C occurred- if take away evid, eliminate cop’s incentive to commit this kind of violation

3. if gov can keep and use evid seized, 4th Am might as well be stricken from the C

4. C/A- gov should just be fined, ct just making stuff up here, 4th Am doesn’t say need warrant to search and reasonable search (searching apt here, someone let them in, for the public good)

ii. Olmstead (1928)- gov investigating bootlegging ring using wire tapping, don’t trespass when putting taps in (street lines and basement), ct said no violation of 4th Am- Taft opinion (constructionist)- conversations not seizable

1. Text arg- 4th Am doesn’t say anything about wire tapping- phone conversation is intangible (everything else in list tangible) and no search/ seizure here

2. Precedent arg- Hester v US- officers standing near where criminals are and see illegal action, no trespass just seeing something, similar to here where just hearing something

a. To differentiate- in Hester not a private activity, in this case private conversations

3. Policy arg- if Congress wanted to enlarge meaning of 4th Am, they could, cts don’t make policy

4. Brandeis dissent (functionalist)

a. text arg- need to read more broadly allowing text to evolve and cover new mischief, living C

b. policy arg- as technology changes, gov’s ability to interfere w/ our privacy will expand unless with limit it

b. Scope

i. Katz (1967)- phone wiretapping in phone booth of guy running gambling ring over the phone, police don’t trespass by entering booth, Ct says against 4th Am- Stewart opinion- Stewart takes Olmsted dissent and makes it law

1. 4th Am protects people not places (actually does both)

2. Subjective intent is v imp (did person hold out to public?)

3. if it is a search need a warrant or clearly, defined, well-delineated exception

4. Harlan concurrence- becomes imp holding from this case

a. Test to analyze:

i. 1) subjective expectation of privacy AND

ii. 2) expectation must be one that society deems reasonable
5. Black dissent- textualist response, C doesn’t say anything about electronic vibrations outside a phone booth

ii. Curtilage and Open fields

1. Hester (1924)- open fields doctrine, gov allowed to trespass on open fields and search in open fields and not violate the 4th Am

a. Katz makes this open to interpretation- I had subjective expectation of privacy in my fields that I paid for

2. Oliver (1984)- cops go to field over mile from house where Δs growing weed, land v secluded and surrounded by no trespassing signs- ct says no reasonable exp of privacy- area around house is where we do intimate activities, not intimate things in open fields- Rule: areas outside curtilage are considered to be held out to public so subject to police search

3. Dunn (1987)- barn in an open field, cops go through multiple barbed wire and fences, peer through barn and see drug lab, ct says no search- expectation of privacy in home not barn, trespass not same as search, barn not w/in curligae- four factors:

a. Proximity of area claimed to be in curtilage to home

b. Area within an enclosure surrounding home

c. Nature of uses to which area is put

d. Steps taken by resident to protect area from observation by people passing it

iii. Garbage pulls

1. Greenwood (1988)- garbage bags put on curb to be collected searched by police- Ct says no right to privacy in garbage bags on curb, held out to public

iv. Technology

1. Ciraolo (1986)- police inspected a backyard while flying a fixed-wing aircraft at 1,000 feet, discovered mj growing there- aerial surveillance does not constitute a search, planes fly there all the time, unreas to expect privacy

2. Riley (1989)- greenhouse 10-20 ft behind house (w/in curtilage) growing mj there, cop flies at 400 ft and sees mj through broken panes- society not prepared to say expectation reasonable b/c some panels are missing and exposed to view of anyone flying in that public airspace- classic example of tech growing and rights shrinking

3. Knotts (1983)- no search when police monitored a beeper attached to a drum of chloroform in the trunk of a car traveling on public roads

4. Karo (1984)- beeper attached to drum of ether, goes into house and then comes out into trunk and goes to storage facility- beeper in house not ok but outside house ok

5. Kyllo (2001)- Δ growing pot in house using giant lamps, cop uses thermal imager to scan triplex, sees more heat from Δ’s unit (Δ has bad insulation, similar to holes in greenhouse roofs)- heat signature is reasonably private- Scalia opinion

a. Greenhouse guy had rights in 1791 that he doesn’t have today

b. Katz test is subjective and unpredictable (what society is prepared to view as reas privacy is part of what Sup Ct tells us, this then affects our subj expectation of privacy)

c. Test: we will have careful scrutiny of info obtained using tech that wasn’t around in 1791 and isn’t in general public use

i. Ensures privacy guaranteed by 4th Am in 1791

ii. Substitutes a new test for Katz

d. Stevens dissent- privacy invasion by gov is trivial, no reason to replace Katz, Scalia test lame b/c gov can mass produce to make it available to general public for use

v. Informants

1. relaying a conversation, not a violation according to Olmstead
2. Hoffa, Lopez, and Lee- 4th Am doesn’t regulate police use of informants, therefore can use w/o warrant, no need for PC

3. White (1971)- informant w/ bug (conversations in home, restaurant, car) doesn’t fall under 4th Am- Justice White says if can report to police verbally, then bugging is ok, you are intentionally engaging in conduct you are not really trying to keep private, having a conversation that has sig probability it will be disclosed to the gov (Kroger says bad arg- gov is shaping our expectations)

a. Harlan dissent- realizes mistake made in Katz, exp of privacy is a bad standard to rely on b/c gov conduct/ct decisions themselves can shape our exp of privacy

b. If something is not a 4th Am prob w/o a bug then it is not a 4th Am prob w/ a bug

4. Prof Heymann- undercover operations are most imp to investigation of crimes that can’t be readily observed and reported by witnesses, not reported by participants/ victims 

vi. Subpoenas

1. ct order asking for something- not covered by 4th Am, not a search to hand someone a subpoena to force them to give you something or some information

vii. Dogs

1. Place (1983)- man at airport w/ suitcase, dog sniffs bag and hits it- sniff not a search b/c only detected contraband not anything else

2. Caballes (2005)- traffic stop by one cop, other cop approaches with dog, sniffs trunk and hits on something- unconst if officer had extended duration of the stop to let dog sniff, no legit int of privacy of contraband- test change- now look at whether you have a legitimate expectation of privacy
3. Test: reas exp of privacy society is prepared to recognize?  Then, legitimate expectation of privacy

2. Is there standing?

a. You can assert your injury but you can’t assert someone else’s injury

b. Rakas (1979)- has to be movant’s reasonable expectation of privacy 

c. Olson (1990)- Olson overnight guest at someone’s house, invited there- ct said overnight guests have reas exp of privacy, extends Katz reas exp of privacy to overnight guests (extends to hotel guests)

d. MN v Carter (1998)- Δs in apartment bagging white powder (coke), cop peers in window through gap in blinds, guys bagging coke invited to apt, no previous relationship with lessee- ct says Δ have no standing- 4 characteristics to indicate no standing here

i. 1. length of time on premises (longer there, more exp of privacy)

ii. 2. relationship to person who owns (tenuous relationship = no reas expectation of privacy)

iii. 3. commercial activity (most controversial part of holding, commercial activity has lessened exp of privacy)

iv. 4. sleeping (no sleeping here)

e. Verdugo (1990)- Δ is drug king, Mexican res and cit, houses in Mexico- arrested and brought into US, cops searched his homes in Mexico w/o a warrant- ct says only aliens w/ standing are ones w/ subst’l connections to US- no standing here- 4th Am applies to “the people,” 5th Am applies to “persons,” 6th Am applies to “accused”

i. Insular Cases- decreased C in places where US has sov powers

ii. Reid- US citizens have 5th and 6th Am protections abroad (wives of servicemen)

iii. Lopez-Mendoza- non-cits have certain rights in the US

iv. Esparza Mendoza- no 4th Am rights to someone who is prior convicted felon who has been deported and returns (no standing)

3. Was there probable cause?

a. Two diff models of implications of applying 4th Am:

i. Traditional model

1. need PC and warrant or exception

2. Principal of antecedent justification- before someone charges into do a search, have to get a magistrate to approve

3. if don’t link both clauses of 4th Am, warrant cl is pointless

4. Good law in US (Katz)

ii. Revisionist model

1. 4th Am says: 1) no unreas search and seizure and 2) if warrant, has to be supported by PC, oath, and be specific

2. no linking btwn two clauses, Telford Taylor theory

3. warrant clause really about immunity for cops, don’t get sued

4. Scalia loves this one

b. PC= sufficient facts to warrant a person of reasonable caution to believe 1) that a crime has been committed and 2) that evid of that crime will be found in the place to be searched

c. Nathanson (1933)- cops do a search based on a statement “we believe this person is guilty”- Rule: mere belief is not enough, must have facts about the case that would lead a person of reasonable caution to believe a crime has been committed- to have PC

d. Spinelli (1969)- police get warrant to search apt to find gambling info based on informant- Ct says no PC b/c informant has no track record of reliability- Rule: need to est basis of informant’s knowledge (need specific info and relationship btwn Δ and informant must be clear) 
i. Not informant specific

e. Gates (1983)- husband and wife tag team drug dealers (trip to FL)- Spinelli overturned- Rule: totality of circs test- task of magistrate is to consider all circs together, including veracity and basis of knowledge, to find if there is a fair probability that evid will be found in a particular place- duty of a reviewing ct is ensure magistrate had a subst’l basis for concluding that PC existed
i. No need for PC for search w/ warrant just need subst’l basis 

f. Factors to consider: reliability of source of info, basis for that person’s ken, evid that evid of crime will be found, evid that crime was committed, must be recent info (evid may have disappeared)

4. Is there a warrant or warrant exception?

a. Katz- well delineated exceptions

b. Exigent Circumstances

i. Emergency

ii. Mincey (1978)- undercover cop invited by Mincey to come to his house to buy drugs, returns w/9 other plainclothes cops, one police shot dead- cops search apt for 4 days, gather lots of evid- ct says security sweeps ok but a murder scene exception would be an exception that would eat the rule- Rule: search conducted w/o a warrant is only as broad as scope of exigency requires
1. what is the emergency?

2. what is reas for cops to do in light of that emergency?

3. what goes beyond those circs?

iii. Community caregiving- can barge in to make sure someone is safe when someone in community is concerned (don’t need warrant)

1. Subject to abuse (OJ Simpson- he might be in trouble)

iv. Hot pursuit

1. Warden- armed robber went into bldg, police followed him in

v. Evid destruction

1. Mendez- cops walking down hotel corridor, smell mj, ken that crime being committed not enough to barge in- no crime exception to warrant req (Kroger not sure if lot of cts would follow this)

2. Welsh v WI (1984)- cops barge into home of potential drunk driver to get blood alcohol level- ct says not ok (today could argue community caregiving and be successful), some crimes not serious enough to charge in w/o a warrant
3. McArthur (2001)- cops accompany wife to trailer while moves stuff tells them husband has drugs inside, cop detains husband on porch while other cop goes to get warrant- ct says ok to hold on porch b/c evid destruction (but cops created that risk here and this is not an emergency)

a. changes emergency exception to reasonable (lang from 4th Am) exception

c. Plain view

i. Allows seizure of things when police have a legal right to be there, doesn’t allow police to charge into a space

1. person whose home is being searched has already had privacy violated, addtl privacy violation of seizing something in PV is minimal

ii. Horton (1990)- armed robbery of guy from coin show, steal his rings and money, police got warrant to search for jewelry and money but not firearms, didn’t find rings but found guns- 3 reqs for PV to apply

1. officer must be lawfully entitled to be where they are when they access to object

2. legal right to access the object

3. item in plain view (small items on warrant app so can look in drawers)
4. incriminating character immediately evident

iii. Hicks (1987)- bullet fired through floor of Δ’s apt injuring man in apt below, crappy apt with fancy stereo equip, cop picks up turntable to read serial number on bottom- ct says not ok, incriminating character not immediately evident (have to take addt’l steps to find out if stolen- Scalia says)

iv. Class- police try to read VIN on car they stopped, went to move papers to read number, reached in car, saw gun in car- ct says no reas exp pf privacy in VIN

v. Coolidge- police arrest Δ in curtilage of home (don’t have warrant, need one), seize cars in curtilage and find gun powder inside- ct says cops not legally entitled to be in that place and incriminating character of cars not immediately apparent (also gun powder, can’t see, so not in PV)

d. Automobiles

i. Carroll (1925)- cops searched car of suspected bootleggers, found 68 bottles in upholstery of seats- Taft (originalist) says 4th Am construed in light of what was reas when it was adopted, car is like a ship, don’t have to get warrant to search ship (impractical to get warrant to search ship)- rule: b/c cars can drive away and b/c stopped in places where difficult for cops to get a warrant, cops can search w/o a warrant if they have PC

ii. Chambers (1970)- cops have PC to arrest two men suspected of armed robbery, arrest them and tow their car to police lot where do a thorough search- ct says this is ok to do w/o a warrant (if tell cops they have to get a warrant when tow a car, don’t want to create incentive for cops to do cursory and potentially dangerous street searches)

iii. Diff btwn cars and packages: packages have real expectation of privacy not so much w/ cars, cars are publicly regulated, packages v easy for cops to seize and store then get a warrant unlike cars

1. Chadwick (1977)- guy gets off train with footlocker, cop grabs footlocker as soon as it has contact w/ car, contains mj- ct says that doesn’t count, just b/c had contact w/ car doesn’t make it a car search, can’t open locker w/o first getting warrant

2. Sanders (1979)- suitcase full of pot in trunk of taxi, cops let it drive for awhile before pulling over- ct says have to have PC to search whole car not just one item in car to do search w/o warrant, if only have PC for suitcase need warrant

3. Ross (1982)- guy has trunk open, selling drugs out of there, cops can’t see in trunk, cops swoop in and search paper bag in trunk- rule: if have PC to search the car, then it is a car search, if only have PC to search bag or box then it is not a car search and they need a warrant- in this case, it was a car search (couldn’t see bag)

4. Acevedo (1991)- pot delivered by FedEx, cops search bag of someone coming out of bldg where package went once man and bag are in car- overturns Sanders- rule: if guy gets in car and drives off and you have PC to search the bag, you can search the bag, but not whole car unless have PC for whole car- justification to overturn Sanders/Chadwick:

a. If have PC to search bag, warrant is forthcoming (privacy protection minimal) (bad Blackmun arg)

b. Rule from these cases is v confusing for law enforcement (better arg)

5. Houghton (1999)- cops pull car over, see syringe in driver’s pocket admits to using drugs, cop searches purse of passenger and finds more drugs- Scalia says search ok, first look at the conduct (was it an illegal search and seizure in 1791?), if still unclear then balance state and privacy interests (here- law enforcement need is subst’l, privacy interest is nil b/c passengers have reduced privacy exp- bombshell case, throws Katz analysis out but then returns to Katz in Kyllo- now need to look at historical analysis more- an officer can search the car and everything in it if they have PC
e. Searches incident to arrest

i. Underlying arrest has to be valid for search to be valid- have to analyze the arrest first

ii. Robinson (1973)- police stopped man for driving w/ expired license, pat him down, feel cigarette pack, opens it, contains drugs- ct says search ok- rule: when you arrest someone, you are allowed to search their person and in their immediately surrounding area regardless of PC to search
1. exigency arg- justified as a legitimate search for evid so it can’t be destroyed

2. historical arg- we’ve always done it this way

3. underlying rationale- when get to jail, remove all personal belongings and inventory them

4. Stewart- disagrees w/ idea that law enforcement need/efficiency is relevant to C question

iii. Arrests at home

1. traditional English rule- if arrested someone in their home, can search the whole home

2. Chimel (1969)- arrested coin shop burglar in his home, conducted detailed search of home and seized bunch of coins- Stewart opinion- search here not ok, doesn’t make sense if arrest on street can’t search house but if arrest in house can search- Rule: if you arrest someone in their house, can search person and immediate area and security sweep (only what is reasonable) + plain view
iv. Arrests in or near cars

1. Belton (1981)- guy pulled over for speeding, cop notices sm amt of mj on floor, cop searched passenger compartment of car- ct says ok to search a car as contemporaneous to incident of the arrest of person in car
2. Thornton (2004)- Δ gets out of car, starts walking away from car, cop stops to talk to him, find drugs during pat down, arrest him, handcuff him, put him in back of squad car, cops search Δ’s car- Ct says search is ok, Rehnquist says police need clear rules-Recent Occupant Rule: if you arrest someone by pulling over car, then you can search whole car
3. Knowles (1998)- guy pulled over for speeding, cop searched car and found pot pipe, arrested guy- Ct says search not ok here b/c not a search incident to arrest, no arrest first- rule: No search incident to citation exception

4. CO v Bertine (1987)- guy driving under influence, cops arrest him then tow car back to garage and inventory it, no PC for car- rule: if it is std practice to search vehicles that are impounded, then inventory searches are ok, need to follow regular procedures

a. inevitable discovery arg- doesn’t make diff if search before inventory (on street) or inventory, evid that violated 4th Am but would have been discovered through discovery inevitably can be admitted at trial

f. Consent

i. This is an exception to both warrant and PC requirements 

ii. Schneckloth (1973)- cop pulls car over for lights out, 6 men in car, 1 (not driver) has id, car belongs to his brother, cops ask to search car, ided guy gives consent, cops find 3 stolen checks- Stewart opinion

1. consent must be freely and voluntarily given (no coercion/duress)

a. Zerbst- to est waiver of C right, State must demonstrate “an intention relinquishment or abandonment of a known right or privilege”

b. Zerbst doesn’t apply b/c that was about right to guarantee a fair trial, 4th Am issues not about guaranteeing trial rights

2. would be “thoroughly impractical” to inform Δs of rights before asking if can do a search

a. Not thoroughly impractical under 5th Am though (Miranda)

b. traffic stop is not an inherently coercive situation (diff than interrogation room like in Miranda)

3. Zerbst and Miranda do not apply in the 4th Am context

4. Totality of circumstances analysis to see if voluntary

iii. Robinette (1996)- Δ speeding, cop pulled him over, issues warning, then asks if he can search car, Δ says yes, cop finds some drugs- Rule: unrealistic and thoroughly impractical for cops to tell Δ he has right to go before asking for a search, voluntariness determined from all circs

iv. Drayton (2002)- bus passengers searched, 3 cops on bus, found coke in boxers of 2 people- Ct said totality of circs (non-threatening voice, aisle clear, asked for consent) says search was ok, consent voluntary

v. 2 tricky issues:

1. scope of consent- every search must be reas so legal scope of consent search is whatever is reas based on what was asked and what permission was given

a. person who is consenting can control scope of search

b. Jimeno- when said you could search the car I didn’t mean you could search containers in the car- Ct says reas to think that approval to search car means search containers in car

c. Wells- cops broke lock on briefcase in trunk of car being searched- Ct says this went beyond scope

2. 3rd pty consent- cts will allow this for police convenience- go into house based on valid consent of A, find stuff that incriminates B (who also has standing and could consent to the search)

a. Matlock- allow 3rd pty consent even though not valid under waiver doctrine, know exp of privacy is reduced b/c A may consent to search when B is gone

b. Rodriguez- B not living in apt anymore, leads cops to apt where lived w/A and gives consent to search- cops reasonably believed they had consent from a valid consenter, so search ok

5. If have a warrant, was it valid?

a. Oath

b. Specificity

i. Items you are searching for

1. Andresen (1976)- Ct upheld warrants that authorized seizure of “other fruits, instrumentalities, and evid of the crime at this time unknown”- interpreted it in relation to specific crime being investigated

ii. Specific crime

iii. Specific location 

1. Steele (1925)- has to be specific enough to permit an officer w/ reas effort to id the place to be searched 

iv. Franks (1978)- Δ can attack the veracity of the info put in the search warrant- if Δ can show affidavit contained perjured statements or statements in reckless disregard of the truth and is material, then no PC and search warrant voided and fruits of search excluded

1. informants never swear out search warrants so can’t challenge them, can only challenge cop who swore

v. Good thing to challenge

c. Neutral magistrate

i. Coolidge (1971)- attorney general cannot issue warrants, has to be a magistrate

ii. Connally (1977)- financial stake not ok, magistrates can’t get money for warrant they approve and no money for warrants not approved

d. PC

i. Whiteley (1971)- if it is not on paper it can’t count toward PC

6. Was the execution reasonable?

a. Must be reasonable

b. Knock and announce- except safety, disposal of evid, some other reason why knocking useless

i. Banks (2003)- cops waited 15-20 sec before breaking door down, cops worried if wait longer will get gun/ dispose of evid- 15-20 sec here was reasonable

c. Can detain while searching

i. Main reason = safety

ii. Muehler v Mena (2005)- ok to detain with handcuffs b/c in house where guns were and had suspicion cop safety at risk- look at time

III.  The Fourth Am- Seizures of Persons

1. Arrests

a. To arrest someone, cops need PC

b. Watson (1976)- leading case, case of first impression, originalist decision- informant told cops guy had stolen credit cards, 5 or 10 previous occasions informant was accurate, meeting setup where informant was to give signal if Δ had credit cards, cops searched Δ after arresting him and found no cards on his person, consent search of car turned up 2 cards

i. Arguable whether cops had PC but ct sees it as unproblematic

ii. C/l rule- if person commits felony in public no need for warrant to arrest

iii. Rule: misdemeanor or felony in presence of cops, no need for a warrant if have PC can just arrest

iv. Dissent- Kroger likes- the court’s role is to analyze whether the issue is constitutional and cannot refer to the default rule of: we’ve done it for a long time

c. To arrest someone in their home, need a warrant

i. Payton- warrant req’d for arrest in a house

d. Atwater- π suing cops for violation of civil rights, π driving w/ young kids, none of them wearing seat belt (TX law says you have to wear them when in front seat violation is a misdemeanor), officer stopped her and arrested her- Ct reinforces the Watson rule (bright line) even though here is may be outrageous

e. McArthur- decided 11 days before Atwater, reasonableness is imp: balance law enforcement ints and privacy ints (= difficult to know what Ct really thinks on this issue)

f. legal reqs for valid arrest: PC, in presence misdemeanor or felony no warrant, in house need a warrant, out of presence felony not in home no warrant needed, misdemeanor not in presence w/ summons

g. McLaughlin (1991)- can arrest w/o a warrant but must get in front of a magistrate w/in 48 hours

2. Terry stops

a. Terry v Ohio (1968)- plainclothes cop observes 2 men and get s feeling something is going on, seem to be casing a store, cop stops the men and frisks them, assume no PC (weak arg, 12 times looked in window), finds gun and arrests

i. Feeling not enough, need to associate to training and experience

ii. Stop- hands on the wall- 4th Am applies b/c this is could be a seizure, you are not free to leave

iii. Frisk- pats down clothes- 4th Am applies b/c this is a search, reas exp not to be patted down by cops as walking down street

iv. Policy arg- don’t want to punish police for doing a good job and don’t want to make cops wait until enough PC develops before do anything

v. Narrow ruling, limited to specific facts- intermediate level btwn violation of 4th Am and no violation, ct is nervous about what they are doing- no violation here b/c at intermediate level

vi. No seizure here b/c no arrest

vii. Looks like dissent from Kyllo (case by case basis)

viii. Refinement of rule: In order to stop people, need reasonable articulable suspicion (severity of crime doesn’t matter)

1. Ok for cops to frisk person stopped, to be valid frisk: underlying stop has to be valid AND scope of frisk has to be reasonable (can almost always frisk b/c officer safety imp) 

b. line btwn RAS and PC not always very clear

i. Dunaway- took guy to police station w/o PC, didn’t tell him he was under arrest or that he was free to go- ct said illegal seizure, he was under arrest even if didn’t say so
ii. Royer- at airport, cops moved him to separate room under suspicion he was drug courier, baggage tag didn’t match his id- plurality of ct decided this was an arrest b/c they moved him
iii. Place- cops ask if they can search bags, guy says no, cops take bag to JFK (90 min), dogs bark, cops then search- huge privacy interference to take bag and drive away, 90 min is long time (guy compelled to follow his bags, as anyone would be)

iv. Sharpe- two cars, one running interference, one cop chases car that is trying to distract them, other cop waits and holds a guy for 20 min before conduct any inquiries- ct says Δs themselves caused the delay so no arrest, 20 min absent some good reason is probably enough to be an arrest

c. scope of frisk allowed

i. Terry- can pat down outer clothes of someone to see if have weapons

ii. Dickerson- cop starts to pat someone down and feels something (no PC to arrest, only suspicion), doesn’t take bag out b/c then that would be a search, instead feels bag, can tell it is a rock of crack- ct says there is a plain feel doctrine- if they pat you down and they can tell there is something that is evid or a crime or contraband, can feel it but cannot manipulate the object a lot

1. incentive for cops to lie and say they didn’t grope the object

d. Bostick (1991)- cops got on bus right before it was supposed to leave (pouch w/gun) to search for drugs, w/o RAS asked to search Δ’s luggage

i. O’Connor opinion

ii. Rule: as long as reas person would feel free to disregard the police and go about their business the encounter is consensual

iii. Rule: “must consider all circs surrounding the encounter to determine whether the police conduct would have communicated to a reasonable person that the person was not free to decline the officers’ requests of otherwise terminate the encounter”
1. not clear from this case if seizure of Δ occurred, remanded

e. White (1990)- anonymous tip that Δ would be leaving apt at certain time in station wagon w/ right taillight out, she would go to motel carrying drugs with her, cops arrest her on hwy- no PC here b/c corroboration of innocent facts from tipster only (doesn’t make it more or less likely this person is carrying cocaine)- reasonable articulable suspicion is here though (close case, corroboration of innocent facts usually not enough but enough here) 
f. JL (2000)- anonymous tip that black man at bus stop in plaid shirt has a gun- ct said that is not enough to create RAS (don’t want people just setting each other up), rule: uncorroborated anonymous tips are not enough to stop and frisk

i. Diff from White- target is going to do something in the future and if she does, this is what will happen after, movement was key (predictive vs. just descriptive)
g. Wardlow (2000)- cops driving through high crime area in a caravan, Δ saw cop and ran other way, had opaque bag

i. Mere presence in high crime area not enough for RAS and refusal to cooperate doesn’t furnish enough 

ii. Rehnquist says need more than a hunch but amt of suspicion for RAS is minimal
h. Arvizu- cops see van drive by on road where only smugglers and vacationers go (used to avoid checkpoint), kids knees propped up and wave funny, cops stopped van and found 100 lbs of mj- ct says “minimal” RAS there- stops can be allowed on pretty minor facts 

3. Special cases: Border searches and Roadblocks

a. Border searches- Lessened exp of privacy, society has reas exp that they will be searched at borders in interest of national security

b. Flores-Martinez (2004)- guys driving through border, strip down car and search gas tank- ct says this is ok, border searches anything goes
c. Only exceptions, strip searches and x-rays- personal invasive searches

d. Martinez-Fuerte (1976)- challenge to internal checkpoints (50-60 miles inland)- ct used a balancing test, v imp public int (w/o checkpoints aliens could easily get into the US) vs. minimal intrusion on C rights (being stopped is not v serious) (this is one of many effects of Terry) 

i. Ct condoned racial profiling here- “even if it be assumed that such referrals are made largely on the basis of apparent Mexican ancestry, we perceive no constitutional violation”

ii. Ct assumes referrals are reasonable (no strict scrutiny, racial profiling ok b/c referrals are working)

e. Sitz (1990)- checkpoint for drunk driving- first roadblock to be held constitutional

f. Edmond (2000)- drug checkpoint, non-discretionary- gov’s best arg is that this is just like Sitz- ct says this is general law enforcement interest not hwy safety like in Sitz (bad arg b/c drugs impair ability too, ct really worried about slippery slope), checkpoint not ok
g. Lidster (2004)- road block to find hit and run driver, asking for info- ct says this is ok b/c only looking for info and no anxiety caused by asking for info (bad arg b/c really looking for who drives there at this time and clearly there is an interference of liberty that causes anxiety)

 IV. Remedies

1. The Exclusionary Rule: Fruit of the Poisonous Tree

a. Monetary judgs not useful in 4th Am context b/c these are after the fact and the city pays for it not the cops personally and percentage of C violations that wind up being brought in a tort suit are v low, only about 5%

b. Basic assumption of EX rule- takes away incentive for cops to violate the 4th Am

i. Problems with this:

1. cops not always performing enforcement activities in interest of arresting someone or getting a criminal conviction (Shaft style enforcement, beating someone to warn/ threaten them)

2. cops may not be doing things perfectly (human nature), hard to remember all diff rules

3. people w/o standing can’t move to suppress so EX rule doesn’t deter cops from violating the 4th against peeps w/o standing

ii. Primary thing that enforces the 4th Am is a culture that enforces the rule/ the CONSTITUTION in law enforcement, cops need to care about the C

iii. History:

1. Weeks- w/o EX rule, 4th Am might as well be stricken from the C

2. Wolf v Colorado- EX rule applies in fed ct but not in state ct, it does not bind the states- ct didn’t want to create one natl std on how trials should be done

iv. Mapp v Ohio (1961)- reversed precedent from 12 years, big deal- Wolf decided incorrectly, b/c more than half of states now have some version of the EX rule and C should evolved w/ time (when Wolf decided only 1/3 of states had EX rule, not a huge shift), tort suits are not being filed, not working 

c. Fruit of the poisonous tree doctrine- direct evid can be suppressed from an original violation and evid you independently could not have found “but for” the original violation

i. Wong Sun v US (1963)- main ideas: identify pieces of evid (make args for or against suppression of each), separate the Δs (will have diff args for each one), standing can be huge limit to exclusionary rule

ii. Test: evid to which an objection is made has been come at by expoitation of an illegality or by means sufficiently distinguishable to be purged of the primary taint (attenuation)

iii. Exceptions:

1. intervening act of free will- illegal arrest/ search occurs long time before confession of free will- usually involves confessions or consent

2. independent source rule- if gov can say we would’ve gotten evid b/c we had ind basis for PC even though we violated Δ’s rights, evid not suppressed (if police got info from two places one in which info was tainted and one that was not)- undercuts 4 corners rule

3. attenuation- at certain point the causal chain is so long that it is absurd to suppress evid as a result, not really the proximate cause anymore- not used v much, usually intervening act will occur first, long chain of evid is required here

4. inevitable discovery- if police can say they were going to get evid anyway, it is admissible- common when linked to an inventory search

5. Impeachment- can use illegally seized evid for impeachment purposes, gov can’t use it in case in chief but can use to impeach the credibility of the Δ when they say something on the stand that contradicts the evid directly or indirectly

a. Δ will not usually take the stand

b. Undercuts the deterrence of the suppression rule

c. Havens

6. Good faith exception- when officers have acted in reas manner, GF reliance on facially valid search warrant that is subsequently held to be defective the admission of evid is not barred by the EX rule

a. Exceptions:

i. Magis misled by info in affidavit

ii. If magis abandons neutral role

iii. No PC and reas person would know no subst’l basis for PC

iv. Warrant has no particularity

v. Leon (1984)- search with a warrant where the warrant did not have PC- Sup Ct could have just decided whether there was PC but wanted to give cops another tool to use to undercut the exclusionary rule- 

1. Exclusionary rule “is a judicially created remedy rather than a personal constitutional right of the party aggrieved”

2. Mapp v Ohio was wrongly decided (part of why this decision so controversial) but Ct hasn’t followed through with this

3. Deterring magistrate conduct is not the purp of the exclusionary rule

a. K: If judicial errors don’t matter, can intentionally judge shop for sloppy judges and you won’t be penalized

4. Need to look if cops acted in: good faith and resonableness

5. Dissent- trying to discourage gov misconduct not just the cops

vi. Leon will not get cops out of bind

1. Franks problem

2. when magis abandons judicial role

3. when affidavit clearly lacking PC so that reliance on it would be unreas

4. warrant so facially deficient that it is not valid

a. Groh v Ramirez- cops can’t objectively rely on warrant if the warrant is clearly insufficient

2. The 4th Am applies to the states, can be more protective but not less

V. Current 4th Am Issues

1. Wiretapping 

a. Title III- statute designed to be more protective of C rights than the 4th Am would require

i. Does not regulate consensual interception (informant can call someone on phone and record call or informant w/ wire)

ii. Non-consensual- no one know they are being listened to

b. Basic requirements for Title III electronic surveillance

i. Warrant

ii. Signature of small number of designees of the attny gen (higher than req for search warrant)

iii. Particularity- the crime the persons trying to intercept, types of conversations to intercept, the type of phone

iv. Explain why alternative investigative techniques will not work- this involves something of a contradiction, need PC to get one of these thus something you were doing was working

v. Report to judge every 10 days about what you have been recording

vi. PC for: crime being committed/ going to be committed, proposed surveillance will result in interception of communications concerning that offense, particular facilities or place where communications are to be intercepted  is being or is about to be used in connection w/ that offense

vii. Notice- after the tap is taken down need to tell everyone who has been intercepted 

viii. Sealing- seal box w/ tape to keep permanent record, judge signs seal

ix. Minimization- try to minimize interception of non-crime calls

c. Roving wiretaps- wire tap not on a particular phone but on any phone used by a particular person, most useful for cell phones, v frowned upon

d. Scott (1978)- gov made no effort to minimize- ct said no effort was REASONABLE here, b/c 40% of calls were pertinent (huge %), non-pertinent calls were v short

i. most cts would not reach this result, gov takes minimization efforts v seriously

ii. Rehnquist opinion

iii. Rule: don’t listen when it is unreasonable
iv. Every defense attny challenges minimization

2. Computers and email

a. To search a computer- need to have PC and get a warrant

b. Real time interception of email (like a phone call)- require a search warrant like wiretap- this is not v. useful b/c can just get subpoena and get info from ISPs

c. Unopened email- gov needs a warrant for it when it is not more than 180 days old

d. Open stored email- can get by subpoena, doesn’t take much to get, evey email send is copied by your ISP

i. Have to send notice but notice can be delayed part of ongoing investigation

e. NO privacy protection in email

f. Motions to quash- can file these when don’t want to comply w/ subpoena

i. Reasons: huge burden, no rational reason

3. FISA and Terrorism

a. Katz and Burger- electronic surveillance + wiretaps are covered under the 4th Am

i. Require

1. judicial approval: before

2. notice + right to be heard to challenge the legality of the gov’s actions: after

b. Keith (US v US Dist Ct) (1972)- gov charged Δ for bombing a CIA office, Δ moved to suppress elec surveillance info, no warrant- gov could have complied w/ basic 4th Am requirements, instead they bugged people allegedly involved in the conspiracy

i. H: Nat’l security that is domestic in character (in the US and the threat is to US nat’l sec), 4th Am requirements have to apply

ii. Ct says Congress can set up standards for domestic nat’l security wire tapping- Congress has never done this

iii. Domestic case w/ nat’l sec implications is teated the same as ordinary criminal case

iv. Ct here left open the area of int’l law

v. Rule: If gov wants to investigate peeps that are not agent sof foreign powers, they get full 4th Am protection
c. FISA- reqs a warrant if gov wants to wire tap agent of foreign power

i. Process of judicial approval diff from Title II criminal investigation

1. what you are showing PC of is v diff, have to show PC that they are a foreign power or an agent sof a foreign power

a. don’t have to show that anything bad is going on, just need to show they are agents of a foreign power

2. there is a special ct (FISC) and a review ct

3. no notification afterwards- BIG DEAL- makes FISA radically diff from typical criminal context- eliminates whole second half of C protections

ii. Attny gen keeps asll FISA investigations secret, all or nothing policy, totally up to his discretion

d. warrantless surveillance

i. gov has to have warrants under Keith and FISA

ii. Under Keith ct considered what the relationship is btwn the two clauses of the 4th Am

1. Rabinowitz- fundamentally the question is reasonableness, this doesn’t always mean there needs to be a warrant (border searches, road blocks)

2. link btwn reasonableness and warrant req is v clear, therefore warrant is required

iii. once have a call on US soil (either end) 4th Am applies, NSA needs a warrant to intercept

iv. before Dec 2005 everyone would have said domestic warrantless surveillance was illegal but now Bushie is doing it so it unclear

v. Gov arg that this kind of surveillance w/o a warrant is constitutional

1. AUMF passed after 9/11 authorizes this, necessarily includes the right to engage in domestic wire tapping w/o warrant b/c it is authorized by law, not covered under FISA

2. Exec branch has inherent power to do this

3. US v Troung Dinh Hung (1980)- case before FISA enacted- 4th Cir said pres has C authority to do warrantless elec surv but only when object is agent of foreign power and when surv is conducted primarily for foreign intelligence

vi. NSA cases on this are v difficult b/c no way to know if you have been intercepted so don’t know if C rights violated

e. subpoena power under the PATRIOT Act

i. subpoenas- docs issued by the go, grand jury, or the ct, requiring the person to produce documents, objects, records, presence in ct

1. mainly used in criminal cases by grand jury to subpoena someone to produce docs, objects, records

2. has to be reasonable- can’t be over burdensome or made in bad faith

ii. § 215- if FBI is investigating agents of a foreign power they can subp docs like in criminal cases and have to go to FISA ct to get these (more protection than w/ criminal cases)- library controversy

f. detention issues

i. in typical case in US, to detain temp need RAS- any longer need PC

ii. Padilla (2004)- US cit flying from Pakistan to O’Hare, arrested and immediately handed over to military tribunal, held in military custody until 2005- no allegation of criminality, gov arg: he is a member of al Qaeda, he is an enemy combatant, threat to nat’l sec

iii. Hamdi (2004)- arrest of US cit on battlefield in Afghanistan, brought to US- Ct said AUMF included power to hold enemy combatants, so he could be held, esp b/c captured on battlefield

iv. Rasul v Bush- will entertain claims by people held in Gitmo, detainees get some DP rights

v. 4001??????????
VI. Confessions

1. Confession= any statement made outside of court that might be useful, that the gov will seek to admit

2. Regulated by the 5th, 6th, and 14th Amendments

3. Generally

a. Come from

i. Interrogation- police or other agents of the gov use some tactic to get the Δ to confess that they committed a crime

ii. Use of informants, undercover agents, people who the Δ does not know are gov agents

b. How admitted in ct

i. Gov will call person to the stand who heard the confession

ii. Through tapes

iii. Exception to hearsay rule- confessions other side made are admissible (can only be used by the declarant)

c. Analysis to use with confessions:

i. Any DP problems here?

1. Voluntary? Coercion by the gov?

ii. Is there a 6th Am violation under Massiah?

1. Has Δ been indicted/ arraigned?  Has 6th Am attached yet?

2. Has formal adversarial process begun?

iii. May also want to see if can suppress under 4th Am

4. Bram (1897)- Bram on ship bound for So Amer charged w/ murder of ship’s master, taken to inspector’s office in Nova Scotia, stripped naked, then confesses- fed case so 5th Am applies (although this is not totally clear b/c 5th Am is a trial/ procedural right, confession out of ct not w/in purview of 5th Am) also part of reasoning behind 5th Am is that is regulates proceeding out of ct even before there is a criminal case  

a. Ct says for confession to be admissible it must be free and voluntary
b. To defines voluntary ct says not voluntary when hope or fear on their mind (this is v broad, no longer followed)

c. Confession against Bram was suppressed

5. Hurtado (1884)- 1st imp crim pro case, still followed- there is not a fed DP right to be indicted, states can use grand jury or they can skip it
a. If something is a long established custom or procedure, then it is DP, but not immunized from DP challenge
b. Diff phrases to describe DP (14th Am): does something “shock the conscience?”, fundamental fairness, implicit in the concept of ordered liberty 
c. DP clause protects fundamental rights implicit in the concept of ordered liberty, that if denied, would shock the conscience
6. Brown v State of Mississippi (1936)- awful racist case- 1st time Sup Ct says that DP puts some limits on what police can do while interrogating, 1st attempt to regulate what is going on in states
a. Confession is not admissible unless it is voluntary and if there is torture, this is involuntary
i. “convictions which rest solely upon confessions shown to have been extorted by officers of the state by brutality and violence”- by own lang the H was narrow

ii. DP prohibits use of confessions b/c “shocks the conscience”

b. Hughes decision

c. Problems w/ decision

i. eliminated overt torture but didn’t get rid of subtle psychological pressure

ii. puts a lot of pressure on fact finding (Sup Ct deters to findings of fact)

7. Colorado v Connelly (1986)- Δ approaches a cop and confesses, cop explains Miranda rights and he confesses again- Ct says confession is assumed to be voluntary unless there is some police overreaching

VII. The 6th Amendment

1. “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by  law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.”

2. Historically Am meant that the gov can’t prevent you from getting a lawyer but there is no obligation to get you one (negative right)

3. Does 6th Am apply to the states:

a. Powell v Alabama (1932)- 9 teen black boys accused of raping white woman, case handled v poorly, all sentenced to execution, tied up in the cts for many years- state did not interfere w/ ability to get lawyer but didn’t help either, many of kids illiterate, youngest was 12- H: applies 6th Am to the states, if Δ can’t defend himself, the state should get him a lawyer

i. Case came to mean there is a special circ rule- if case is v complex, and Δ unable to get representation, the state has to get it for the Δ

b. Johnson v Zerbst (1938)- to have a reas fair trial have to give counsel to the Δ even if they cannot afford one, in fed cases

i. Giving up a C right has to be voluntary and have to know giving up that right

c. Betts v Brady (1942)- the DP clause does not req the 6th to be applied to the states, so states can have criminal trial w/o representation unless extraordinary circs like in Powell
i. Big expense to provide counsel, this case occurred during the middle of WWII, Ct reluctant to tell state cts to pay for attnys for all criminal Δs

d. Gideon v Wainwright (1963)- Δ committed burglary, caught red-handed, when brought into ct, Δ said “the Sup Ct says I am entitled to be represented by counsel”- Black opinion- Rule: a provision of the Bill of Rights that is fundamental and essential to a fair trial is obligatory on the states (under the 14th Am)- the Δ gets a lawyer at trial, applies 6th Am to states (overrule Betts)
i. Douglas concur- “happily all constitutional questions are always open,” also argues for total incorporation (14th Am applied all of the Bill of Rights to the states)

1. shows lack of respect for precedent

ii. Harlan concur- Powell has become basically a legal fiction, the ct will always find special circs, ct’s integrity has to come first, ok to blow off single precedent in order to uphold the integrity of the Ct

4. Right to counsel doesn’t attach until there is a criminal case, when does criminal prosecution begin:

a. Massiah v US (1964)- 2 men indicted for drug trafficking, get counsel, out on bail, co-Δ has decided to cooperate, “flips,” bug in co-Δ car, Massiah admits that he did the crime- Ct says when Δ is indicted, the 6th Am right to counsel attaches, formal adversarial proceedings = indictment/ arraignment (NOT arrest)- Rule: once indictment occurs there can be no interrogation (direct or secret) of the Δ without the Δ’s attny present unless Δ waived right to have lawyer present
i. Best chance of getting confession is before indictment (unregulated by the 6th Am

ii. Huge ethical issue here- contact of a represented party

b. Escobedo v IL (1964)- Δ arrested, taken down to station, lawyer came to station, cops refused to let Δ talk to lawyer, Δ confesses- H: where investigation has begun to focus on particular suspect, the suspect is in custody, the police carry out interrogations, the suspect has requested and been denied chance to consult with lawyer and police have not warned him of his right to be silent, 6th Am attached- VERY narrow
i. Ct has not followed this rule b/c SO specific, absent these specific circs, 6th Am has no effect prior to indictment

5. what constitutes a valid waiver of right to have counsel:

a. Brewer v Williams (1977)- Δ has severe mental problems, someone saw him loading small body into car- Δ called attny who advised him to turn himself in, arraigned in Davenport and then brought to Des Moines where attny is, he also has attny in Davenport, tells Δ not to make statements in car and tells cops not to interrogate- cops give Miranda warnings, say “we will be visiting on way to Des Moines,” Christian burial speech, Δ shows cops body- Ct says this implied waiver of right to counsel is not enough (Johnston v Zerbst- has to be intentional relinquishment of known right)

i. To be a valid waiver, needed 1) Express statement of waiver and 2) warning of rights directly before they start interrogating
ii. It is the gov’s burden to show Δ knew what was going on and they gave up these rights

iii. Here there was a violation of 6th Am but not suppressed b/c inevitable discovery applies

b. Michigan v Jackson (1986)- Δ asked for a lawyer when at arraignment and hours later the cops interrogate (weak invocation of right)- ct says Δ previously invoked his right to an attny, so statements not admissible

i. Rule: Even a weak invocation of right to counsel will protect the Δ and any waivers later will not be valid unless the lawyer was present

ii. If you invoke your right, you have ADDED protection

iii. EXCEPTION: if Δ initiates subsequent interaction it is ok, lawyer doesn’t have to be there but police still need a waiver

1. concern is with badgering so if Δ initiates and waives, it is ok

6. Jailhouse informant cases

a. US v Henry (1980)- informant planted in cell with Henry who had been indicted, informant initiated conversations with Henry who made incriminating statements- Ct said this is just like Massiah, except in a jail cell, b/c informant initiated conversation can’t be used against Δ

b. Kuhlmann v Wilson (1986)- informant planted in cell, instructed to not say anything just sit there- Ct says no 6th Am issues b/c no interrogation here b/c not initiated by gov agent, thus not a critical stage

c. Maine v Moulton (1985)- Δ indicted for crime x, no charge pending for crime y, informant asking questions- ct says 6th Am applies to crime x, this is suppressed b/c no waiver or lawyer present, 6th Am does not apply to crime y

i. Rule: the 6th Am is crime specific, only applies to when formal adversarial proceedings have begun, have only begun for crime x

VIII. The 5th Amendment

1. “no person shall be compelled in any criminal case to be a witness against himself, nor be deprived of life liberty or property, without DP of law.”

a. Sounds like it only applies to courtroom

b. Bram- 5th Am requires confession to be voluntary (test was later abandoned)- 5th can apply to proceedings outside of court

c. 5th Am right not to incriminate yourself is v controversial

i. Grows stronger as risk of incriminating yourself increases- seems like a shield for criminals

ii. logic of 5th Am is kind of bizarre compared to other C protections

iii. conflict about the value of confessions- Escobedo (confession-based criminal law enforcement system is unreliable and dangerous) vs White in Escobedo (law enforcement crippled without confessions)

2. Miranda v Arizona (1966)- Miranda was interrogated for 2 hours (suspected of murder and rape), signed a confession which said at top that confession was voluntary and understood it may be used against him- routine example of law enforcement practices

a. CJ Warren opinion- written v differently- starts w/ police practices/ manuals nationwide, this looks more like legislative than judicial- opinion is a remedy to a problem (problem isn’t really found in the facts though)

b. Sup Ct has special responsibility to people who cant protect their rights at the ballot boxes (discrete insular minorities)

i. People most susceptible to undue pressure are the people who don’t know their rights, not represented in gov, will not seek tort claims

c. Sup Ct should only decide a CASE or Controversy- Cts are not super legislatures

i. If this really is a problem, there will be a case you can solve it with

ii. C/A hard to prove police are doing these tricky tactics

iii. C/A even in absence of tricks, there are C problems- confessions are arguably coerced anytime you have custodial interrogations
d. Warren v concerned about compulsion and having voluntariness test is not enough

i. Anytime you are under custody there is a degree of compulsion

ii. Looking for a proxy, something easy to measure to tell if something is voluntary

e. Replacement of voluntariness w/ clear, bright line proxy rule which is more likely to the ct deem a confession voluntary

f. Rule: Have to tell accused they have a right to remain silent, right to counsel, stuff will be used against you in ct, can get attny if cant afford one

i. 2 objectives met- raised the bar (more likely to be voluntary) and easy to measure (gives cts higher comfort level b/c easy to measure)

g. Human dignity- Warren’s motivation- “It is obvious that such an interrogation environment is created for no purpose other than to subjugate the individual to the will of his examiner.  This atmosphere carries its own badge of intimidation.  To be sure, this is not physical intimidation, but it is equally destructive of human dignity.”

i. No textual foundation

ii. Similar to Brandeis in Olmstead- look at underlying principle/ purp

h. Dissent- there is a price to law enforcement and it is acceptable proce for v imp and effective law enforcement tool

i. Warren overstepped boundaries

ii. Does reading one sentence really add to human dignity

i. Right to counsel while being interrogated- invented a new right to protect the 5th Am right (actual C right) not to self incriminate

j. Costs are low, law enforcement still works well

k. One of most bold examples of law making by judges
l. Prof Fuller- we often ignore the inner morality (how closely it follows the rules of the law) of law while looking at external morality

m. READ p 826-828***

n. Only applies to custodial interrogation
3. What constitutes custody?

a. Custody = significant interference w/ your freedom of movement- use 4th Am standards to decide if stop or arrest (length of time held, movement of individual, show of force)

b. Orozco v TX (1969)- can have custodial interog w/o a formal arrest in the individual’s own home- even in own home an encounter w/ police can be so coercive that ct will treat it as custody

c. No custody if you go intentionally to police station- if you go there and they arrest you or try to keep you there, this turns into custody

d. Berkemer v McCarty (1984)- traffic stop, guy blurts out he just smoked some mj- ct says this is not custody b/c on public street, not coercive in nature, also only held for short period of time

i. If 4th Am stops triggered Miranda, would make Terry stops custodial and would be much less useful

e. MN v Murphy (1984)- Δ speaking to probation officer at house where he was required to go for sexual assault program, req’d to go there or would go to jail (non-voluntary situation)- ct said Miranda not applicable

i. People who have already been convicted of a crime have significantly reduced C rights

4. What constitutes interrogation?

a. Rhode Island v Innis (1980)- cab driver killed by shotgun blast to head, diff cab driver reported he’d been robbed by man wielding sawed off shotgun, while at station, driver id’ed man in photo hanging on wall, cops go arrest him, this is enough for PC b/c driver victim of crime no incentive to lie, cops read Miranda rights several times, put Δ in van w/ 4 cops- cops have conversation about handicapped kids school nearby, Δ tells them where gun is

i. Interog = express questioning or functional equivalent

1. words or actions the police should know are reas likely to elicit an incriminating statement or response

ii. Ct says neither present here, no clear intent to tug at the Δ’s psychological makeup (in other case w/ Christian burial speech knew he was v religious)

iii. Custody w/o interog > coercive than what Miranda is getting at- this case doesn’t get to heart of what Miranda is aimed at

b. IL v Perkins (1990)- undercover agents placed in cell of Δ who was incarcerated for charges unrelated to subject of agent’s investigation, Δ confessed to crime agent interested in

i. Ct says this is not interog b/c questions/ functional equivalent being done by someone who he doesn’t think is a gov agent; if you don’t know interog is occurring it can’t be coercive

1. C/A being in jail is coercive and Miranda directed at known and unknown gov agents

ii. Dissent- Ct is trying to follow lang of Miranda but going against spirit of Miranda

c. Arizona v Fulminate (1991)- Δ in jail, made friends w/ FBI agent masquerading as organized crime figure, agent offered to protect Δ if he told him what happened in a rumored murder- ct says this is DP problem, confession was involuntary b/c gov created the situation
d. PA v Muniz (1990)- Δ taken to station, asked lots of routine booking questions and asked to take oral and physical tests to determine if drunk or not- Ct said routine booking questions are not covered under the 5th Am (key lang from Innis- other than those normally attendant to arrest and custody)

5. What constitutes a waiver?

a. Three practical choices when you are read your rights:

i. Refuse to waive- I don’t want to speak, I want a lawyer

ii. Say nothing- this is most rare

iii. Waive

b. Miranda- high burden on gov to show waiver, v heavy, not inferred

i. Suggests that an express waiver is req’d, but this is not true

1. NC v Butler- Δ read rights, given waiver form, refuses to sign it, says “I’ll talk to you but I am not signing any form”- ct said still admissible, waived his rights orally

c. CO v Connelly- the std of proof is a preponderance to show waiver- the Δ more likely than not waived their rights

i. Makes it easier for gov to show waiver- in tension w/ Miranda
d. Moran v Burbine (1986)- Δ signed 3 waivers and confessed to murdering woman, cops told attny (sister had contacted him) that they wouldn’t question Δ, didn’t tell Δ attny trying to contact him- Ct (White) says this was still valid waiver, confessions essential to crim justice system

i. This allows police to isolate Δ from any lawyer who might try to interpose himself in the proceedings\

ii. This is why gap btwn arrest and arraignment is v imp to cops (not regulated by 6th)

iii. Lots of state cts have disagreed w/ Moran
e. Status of tricks:

i. Miranda- any eivd accused was tricked to give waiver will make it inadmissible

ii. Miller v Fenton- cop gave accused false info, manipulated facts- there was still valid waiver here- much more relaxed that Miranda
f. Analysis

i. Are there warnings?

1. If no, not admissible

ii. If yes, are they valid? (can deviate a little but not materially)

iii. If yes, did person validly waiver- express or ambiguous (compare to Moran and Butler)?

6. Invocation of rights

a. Invocation of right to remain silent

i. If accused says they want to remain silent, police have to quit questioning, can’t badger

ii. When can they start questioning again?

1. If Δ initiates conversation and then gives valid waiver

2. Not if police initiate conversation (suppression)

a. Exception: MI v Mosley (1975)- Δ invoked right to remain silent, waited a few hours, diff cops at diff station, read rights against and asked Δ about diff crime, this was ok

b. Invocation only applies to crime being questioned about

b. Invocation of right to counsel

i. Edwards v AZ (1981)- Edwards arrested in home, read his rights at station, said he was willing to be questioned, says he wants counsel, put in jail for night, next morning cops went to talk to him, told him he “had to” talk to cops, Δ said he would talk but didn’t want to be recorded- Ct says there was not a waiver

1. Rule: when you invoke your right to counsel, consel has to be present at future questioning OR Δ has to initiate and validly waive

ii. AZ v Roberson (1988)- Δ read his rights, said he wanted lawyer, 3 days later diff cop questioned him about diff burglary, he was advised again of rights and agreed to talk- Ct said these statements inadmissible (under Edwards)

iii. US v Davis (1994)- you have to clearly ask for counsel or clearly say you don’t want to talk, if not clear the cops can keep questioning

1. Rule: Half baked invocations don’t count, need to be clear

2. Policy: waivers are good so don’t want to unduly burden cops by making them ask the Δ to clarify

7. What is testimony?

a. 5th Am says you can’t be forced to be a witness against yourself, can’t give testimony against yourself

b. Schmerber v CA (1966)- cops took Δ’s blood sample while in custody- Ct said this is physical evid not testimonial evid so 5th Am doesn’t apply

c. Handwriting sample is not testimony (even though might incriminate)

d. Test- the cruel trilemma:
i. Such witness could confess to crime and send himself to prison

ii. He could lie and risk perjury persecution

iii. He could keep quiet and be held in contempt

e. Anything that requires Yes, No, or silence = testimonial

i. Anything that doesn’t require that is not testimony

f. Muniz (1990)- cops asked bunch of questions when booking (name, address) and then asked “what is your 6th bday?”- not a routine booking question- ct says this was seeking a testimonial answer (big split in ct on this)

8. Status of Miranda 

a. Current state of Miranda

i. 18 USC § 3501- passed by Congress to overrule Miranda in fed cases- confessions are admissible if they are voluntary (Brown std)

ii. Series of cases after Miranda cutting at her foundation

1. Elsatd- the Miranda rights sweep more broadly than the 5th Am itself- can be triggered in absence of 5th Am violation

2. Tucker- these are just measures to protect the 5th Am, not the 5th Am itself

3. Quarles- also cuts at underpinnings

4. if something is just a preferred measure of the Ct, it can’t force the states to comply w/it, can only compel to comply w/ C

iii. Dickerson v US (2000)- §3501 comes before the ct, it is only invalif if it conflicts with the C

1. Ct (Rehnquist) says Miranda is C rule b/c 

a. Miranda applied to the states if it is applied to the states must be C (v bad circular reasoning)

b. Miranda ct thought they were just interpreting the 5th Am (bad arg, just b/c ct thinks what they are doing in C, doesn’t mean it is C)

c. We should ignore Tucker, Quarles, Elstad b/c just “language” in the case

d. Need to have special circs to throw out decision- stare decisis- Super precedent- ingrained in natl consciousness

e. Rehnquist doesn’t want this to be his legacy

2. Scalia dissent- v unhappy, majority doesn’t show C violated effectively

b. Unclear fate of fruit of poisonous tree doc after Miranda

i. If Miranda is violated confession will be suppressed

1. Public safety exception- Quarles- arrested guy in supermarket has empty holster, before they Mirandize him, they ask him where his gun is, he says it is over there- there is clear Miranda violation- Rule: confession that is result of police questioning for public safety will not be suppressed
a. This exception runs risk of swallowing rule

b. Ct trying to make incentive for reasonable policing

2. Harris v NY (1971)- even if there is a violation, the confession can be used for impeachment
a. Can’t be used in case in chief though

b. Does not apply if DP violated

ii. Possibilities of diff fruits

1. Δ’s own confession (2nd time)

a. OR v Elstad (1985)- before cops arrest kid in house, kid makes brief confession in response to vague police questioning, then goes to station and waives his rights and confesses fully- Ct says this is ok- Rule: a proper M confession obtained after a previous confession is fine and admissible
b. MO v Seibert (2004)- Cops interrogating woman then read rights then get her to repeat what she just said (question first tactic)- ct says this is not admissible, plurality opinion, distinguished from Elstad b/c that was accidental, this is purposeful

i. B/c only 4 votes, unclear if will apply in future

2. Testimony of 3rd pty identified in Δ’s confession 
a. Tucker v MI (1974)- pre-M case- give some M warnings but leave some out, get a confession, confession leads the cop to 3rd pty testimony- Ct says 3rd pty testimony should not be suppressed b/c FOPT doesn’t apply or exception to FOPT applies, M violation not that clear

i. Might be good law, have to wait for next case
3. Physical evid identified in Δ’s confession

a. US v Patane (2004)- Patane told cops where Glock was after he didn’t let them finish reading his rights “I know them”- Ct treats as if clear M violation (do this to give cops incentive to read rights whether person wants to know them or not)- plurality- FOPT should not apply and if it does, shouldn’t apply to non-testimonial evid
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