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6th Amd. Analysis

Right to Counsel: 

A D who is being interrogated after formal proceedings have begun, but who is not in custody, will only have 6th Amd. rt. to counsel. 

A D will only have a Miranda right to counsel if it is a custodial interrogation before the start of formal proceedings. 

A D in custody, but after the start of formal proceedings, will have both 6th and Miranda rights to counsel. 


1. Does the 6th Amd. Apply? 

a) Formal proceedings begun wrt trial in which motion to suppress is being made? 


i) Formal Proceedings = Indictment or formal charging instrument

ii) Maine v. Moulton (Scope): 6th only attaches to the specific offense for which D has been charged. (Same offense is measured by the Blockburger Test.) 

AND

b) Critical stage? 

i) Critical Stage = Trial like confrontation btwn D and state. Think difference btwn line-up (rt. to counsel) and photo throwdown (D not present, no rt. to counsel) 

ii) Brewer v. Williams: "Christian burial speech" is a critical stage if it is an attempt to "deliberately and designedly elicit information" from D. (Officer knew Williams was insane and deeply religious. Officers were transporting D from one city to another after he had retained counsel, which in 

and of itself is not a critical stage.) 

Different from RI v. Innis b/c officer's subjective  motivations are not the bottom line only circumstantial ev. The 6th Standard of "deliberate elicitation" if the officer wanted or hoped D would respond, then that makes a diffedrence. 

Undercover Agents:  No 6th violation if it is before the start of formal proceedings. If undercover officer asks a direct question and its after the start of formal proceedings, then there is a 6th violation, assuming that officer's question can be labeled a deliberate elicitation. 

Ex: What if it is after the start of formal proceedings on one charge and the undercover cop doesn't ever ask any questions about that crime (e.g. homicide), just crimes in general and officer doesn't tell any stories about a homicide and D just starts talking about homicide he was indicted for? 

NO critical stage b/c what officer is doing is the functional equivalent of a microphone and thus no deliberate elicitation. 

2. How does D assert 6th right to counsel? 

I. Right attaches automatically but D is in a better position if she does something to affirmatively assert that right. 

II. D can ask for an atty. at the arraignment hearing (DOES NOT WORK FOR ASSERTION OF MIRANDA RT. TO COUNSEL) 

III. Asking the interrogating officer for an atty. will also assert the 6th right to counsel. 


3. If 6th applies, what did D do? 



I. No request for an atty. and no atty retained




a) Is waiver of right to atty. valid (VKI)?





If valid waiver, admit. 





If no waiver, then not valid. 




1 hurdle for the state



II. Request for an atty. and no atty. present

a) Did officer cease deliberate elicitation until atty. present or D initiated (Edwards inquiry imported from Miranda in Michigan v. Jackson)? 





If not, then violation




b) If yes, then was D's waiver of rights valid (VKI)? 





If not, then violation




2 hurdles for the state. 



III. Request for an atty. and atty. present



a) Were other safeguards respected? 

b) If yes, did officer cease deliberate elicitation until D initiated or atty. present? 

b) If yes, then was D's waiver of rights valid (VKI)?

3 hurdles for the state. 

FPT and Impeachment Analysis 

6th Amd. – Direct Violations 

Derivative Ev. 
FPT – 2nd Confession




FPT applies



FPT – 3rd Party




FPT applies



FPT – Derivative Physical Ev. 
Brewer v. Williams: Body of child found, statements leading to body excluded. 

Nix v. Williams: Body of child included This case established the FPT exception of inevitable discovery. So by implication, when there is a direct 6th violation, the FPT analysis applies. If it didn't the ct. would not have had to find an exception. 


Impeachment

Mandiberg's Prediction: Couldn't be used. No a lot of case law, but by analogy like violations of 5th and DP. State could argue that 6th is distinct b/c w/ 6th amd. b/c there is no inherent unreliability in a statement taken in violation of the 6th. But no S.Ct. case on point here. 

Impeach – 3rd Party


Case law unclear 

6th Amd. – Violation of "Prophylactic Rules" (Jackson Violations) 


Derivative Ev.
Jackson: Once D has asserted rt. to counsel, police can't initiate interrogation until D has met w/ counsel. Imported Edwards from Miranda. 

Edwards Rule: Once right to counsel asserted all police initiated interrogation must stop. 

Jackson Violation = Police deliberately eliciting information after D has asked for counsel. 

FPT doesn't apply b/c it is treated like Miranda b/c it is just a violation of the prophylactic rules, not a Constitutional requirement. 

Dickerson Effect: B/c this case made Miranda warnings constitutional requirements, it may have an impact on how Jackson violations are treated b/c Jackson imported Edwards analysis. 


FPT – 2nd Confession 


FPT doesn't apply

FPT – 3rd Party


FPT doesn't apply

FPT – Derivative Physical Ev. 

FPT doesn't apply


Impeachment 



Impeach D

Can be used to impeach D b/c it’s a prophylactic like Miranda. (See Dickerson effect above.) 

Miranda


Derivative Ev.



FPT – 2nd Confession 

Oregon v. Elstad: Ev. comes in. FPT doesn't apply. May change w/ Seibert b/c Elstad was pre-Dickerson.



FPT – 3rd Party



Ev. comes in 



FPT – Derivative Physical Ev. 



Ev. comes in. 


Impeachment Ev. 



Impeach D




Oregon v. Elstad and Oregon v. Haas



Statement taken in violation of Miranda can be used to impeach D.




D's post-Miranda silence cannot be used to impeach D. 


Impeach 3rd Party



Case Law Unclear

Actual Coercion – Direct 5th/DP Violation


Derivative 



Violation of both 5th Self-Incrimination and due process. 



FPT – 2nd Confession 

FPT applies b/c pressure of actual coercion is still there. Doesn't guarantee suppression b/c FPT along w/ all of its exceptions applies. 



FPT – 3rd Party

3rd Party not coerced, D coerced into leading police to a 3rd party who then testifies against D. 

1st Paradigm: Sunil's statement is going to come in even though it is FPT of Zack's coerced questioning b/c of Sunil's free will :: attenuation. 

2nd Paradigm: Sunil's free will is removed b/c police beat him up so no attenuation. 



FPT – Derivative Physical Ev. 




FPT and its exceptions still apply. 


Impeachment



Impeach D 

State cannot use b/c we don't know if the statement is credible. Did D confess just to stop the beating? 

Ct. believes that DP violation is so extreme that it cannot be used against D at all. This is true of direct 5th violation or DP violation. 
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