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5th Amd. Analysis – Actual Coercion and Self-Incrimination

1. Communication was testimonial? 

Schmerber: To be testimonial, communication must reveal something about the contents of the suspect's mind. So your blood, handwriting, the sound of your voice, etc. are NOT testimonial. 


2. Communication compelled? 

The Cruel Trilemma: If a witness at trial is compelled to answer a question, the answer to which is self-incriminating, then she has three choices: Perjure herself, Self-Accuse or risk contempt by not answering. 

5th Amd. is supposed to save someone from this cruel trilemma. Theoretically, the 5th Amd. makes this trilemma go away. 


3. Communication self-incriminating?

Can't just be embarrassing, must be incriminating. Doesn't have to be sufficient in and of itself to convict someone, but it does have to provide a link in the chain of ev. that could lead to a conviction. 


Voluntariness 
Either talking about DP b/c it is "shocking to the conscience" or 5th b/c the amendment prohibits someone from being forced to testify against himself. 

When must D rely on 5th or DP directly to suppress a statement? 

Before the start of formal proceedings + Outside custodial interrogation + interacting w/ the police. 

Elstad: Ct. is looking for pressure coming from the govt., not pressure from the D's own head. 

Colorado v. Connelly: From an "independent mind" perspective D did not have free will; however, the court is focused not on what is in the D's mind, but what the state did. 

Actual Coercion – Direct 5th/DP Violation


Derivative 



Violation of both 5th Self-Incrimination and due process. 



FPT – 2nd Confession 

FPT applies b/c pressure of actual coercion is still there. Doesn't guarantee suppression b/c FPT along w/ all of its exceptions applies. 



FPT – 3rd Party

3rd Party not coerced, D coerced into leading police to a 3rd party who then testifies against D. 

1st Paradigm: Sunil's statement is going to come in even though it is FPT of Zack's coerced questioning b/c of Sunil's free will :: attenuation. 

2nd Paradigm: Sunil's free will is removed b/c police beat him up so no attenuation. 



FPT – Derivative Physical Ev. 




FPT and its exceptions still apply. 


Impeachment



Impeach D 

State cannot use b/c we don't know if the statement is credible. Did D confess just to stop the beating? 

Ct. believes that DP violation is so extreme that it cannot be used against D at all. This is true of direct 5th violation or DP violation. 
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