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Property Right – study of social history, social relations, and social reform
· Blackstone: relationship b/w you and external things of the world (right to exclude) (absolute)
· Judge Shaw: community norms, conflict ( public resolution, “use” is subject to limitation
· Cohen: exclude or include – need assistance of the state – social relation
Right to use, exclude/include (make revenue, privacy), alienate (not market value, no value)
· What good is a private right to property if you can’t enforce it
Discovery – The discovery doctrine is rooted in “first in time” concept.  The discoverer of things that have always existed obtains the right to possess and to alienate (Johnson).  It is also essential to dispense some “labor.”  As Locke suggested, it was the “marking” of the land that gave the firm property right to the European discovers over Native Indians in the US.  
Capture – No one owns wild animals on the unpossessed land.  The one who “captures” then first gets the ownership.  To “capture,” one must kill or mortally wound the animal, thereby marking it as his own (Pierson v. Post).  This creates certainty in ownership and promotes peace and order. 
Abandoned – To take ownership of an abandoned property, one must dispense his labor to make it valuable, or to “capture” it by catching it, stopping it, and stopping yourself (Popov v. Hayashi).  If the process of capture was incomplete, the attempt may still create a “pre-possessory interest” in the person.  It is a qualified right to possession that can support cause of action for conversion.  If there is a dispute among multiple parties, the interest may be equitably divided to promote fairness according to the strength of each party’s interest.
Creation – Property by creation is based on the idea that “one may not reap where another has sown nor gather where another has strewn.”  Creation connotes both “first in time” and “labor” and warrant protection to promote fair competition and innovativeness.  
How does property come to be? – John Locke “in the beginning, the world was America”
Discovery (Johnson v. McIntosh)
· Finding of unknown territory ( exclusive title to discoverers to purchase or conquest 
· US had title, Indians had possession (less then full title ( can’t transfer)
First in time + labor ( acquisition (Locke)
· The labor changed the original condition and greatly enhanced its value (Haslem)
· Indians should have “marked” the land (notice to others – e.g. fence)
Capture

· No one owns wild animals – must kill or mortally wound (“mark”) (Pierson v. Post)
· Encourage the business by preventing possession by luck  (Ghen v. Rich)
· Promote fair competition of business (Keeble)
· On someone’s land = “constructive possession (ratione soli)” (Keeble)
· Certainty ( fewer disputes ( peace and order
· Encourages the destruction of wild animals

· Melville: “a fast-fish belongs to the party fast to it. . . a loose-fish is fair game for anybody who can soonest catch it”

· An animal on O’s land ( T steals it ( T1 steal from T ( T wins 
· “Sovereign owns the wildlife” (legal fiction for regulation) – doesn’t work for liability
Abandoned property – the finder must catch, stop it, and stop himself

· If the process was incomplete ( “Pre-possessory” interest (a qualified right to possession that can support COA for conversion) (Popov v. Hayashi)
· The rule that requires complete control promotes violence 

Creation – first in time + labor (Locke)
One may not reap where another has sown nor gather where another has strewn
· Intellectual Property

· Information = quasi-property (labor in gathering ( market, property follows labor) (INS)
· Protection ( fair competition but giving incentive to gather information (INS)
· Protection ( monopoly ( higher costs, lower quality (Cheney Brothers)
· Nature of the industry – advantage to first in time ( no protection (Cheney Brothers)
· Promote competition without demoralizing the market

· Imitation is the life blood of competition ( fair price (Chanel)
· Patents, copyrights, trademark ( monopoly to promote creative activity

· Patens: for novel, useful, and nonobvious process or products (20yrs ( public)

· Copyrights: original and independent expression of ideas (70yrs after death)

· Trademarks: identity of business (lost when abandoned)

· Cyberspace

· Anticybersquatting Consumer Protection Act – bad faith in obtaining domain name to sell later for a high price ( ∆ liable (Virtual Works) – okay in good faith

· (1) registered domain name, (2) identical or confusingly similar to a mark, (3) confusingly similar or dilutive of a famous mark

Persona – name, likeness, “right of publicity” of celebrity other aspects of identity

· “Right of publicity” – assignable during life, descendible at death, rooted in the privacy right

One’s Person

· No property claim to a removed organ (Moore)
· Some are sold and bought – hair, blood

· Generally, person the authority to control the destiny of their body parts

Equitable Division (fairness based doctrine) – divide the possession (or profit)

Custom ( reasonable expectation ( workable, reasonable rules

Marketability of things

· Market inalienable – gifts allowed, sales prohibited

· Only market-alienable – gifts prohibited, sales allowed

· Inalienable – gifts and sales allowed

 “Fugitive” Resources ( capture natural resources
· Water Rights: Indians ceded the land , granted the water rights – in the Treaty (Winans)
· Water Rights: Riparian Doctrine (Coffin) – incidental right
· A landowner abutting the river has the right to “reasonable use” of the water 
· Assumption: there is enough water for everyone
· The right incidental to the land = non use doesn’t terminate the right

· Water Rights: Prior Appropriation Doctrine (Coffin) – first in time + labor
· The one who puts the water to “beneficial use” first gets the right to the water (capture)
· Development occurs with understanding that the water is available
· Subsequent appropriation is inferior (first-in-time)
· Alienable, Nonuse ( can terminate the right (Winters)
· Water Rights: Public Trust Doctrine (National Audubon Society)
· The state is the trustee and the public is the beneficiary of the waters (all navigable waters)
· States are the first in time – diverters are second

· Prevents any party from using it in a harmful manner to the public trust
· Affect Test – if what you do affect any navigable water, you’re subject to public trust 
· Oil: 
· Underneath A and B ( A can drill on A’s property (B has no claim – can do it too)
· Maximize competition, inefficient (two drillers when only need one)
· Underneath A ( B drills down B’s property (A has trespass claim)
· Gas – re-injected underground
· “Escaped” ( no one owns (Hammons)
· Not “escaped” ( the ownership remains intact (promote economic benefits)
Right to Exclude + Right to Include = Alienability 
Trespass and Conversion – protect the right to exclude 
Right to exclude: one of the most essential sticks in the bundle of rights (Jaque)
· Exclusive enjoyment of own property for any purpose that does not invade the rights of another
· Property rights serve human values ( recognized and limited to that end (Shack)
· Ownership of land does not include dominion over people on the land (Shack)
· Property rights = relative – use not to injure the rights of others (Shack)
· Owners feel confident in public enforcement ( less likely to resort to self-help (Jaque)
· The right has no practical meaning if not protected by the state (Jaque)
· Limitations on the right to exclude
· Landlord and tenant – cannot exclude certain people
· Access rights to natural resource – e.g. beaches, waters

· Adverse possession

Restraints on Alienation

Granting Clause of the deed: the part that serves to transfer ownership

Habendum Clause of the deed: the part that seeks to describe the type of title granted
Unreasonable restriction is void (White)
Objections to restraints on alienation

· Makes property unmarketable – limited buyers, limited price

· May make property unavailable for its highest and best use

· Discourages improvements on land

· Prevents creditors from reaching the property

· Only benefit the dead – life is for living (Odd Fellows)
· Contributes to concentration of wealth (Odd Fellows)
Kinds of Restraints

· Disabling Restraint – withholds grantee’s power to transfer (White)

· Forfeiture Restraint – grantee’s attempt to transfer forfeits the property

· Promissory Restraint – grantee promises not to transfer (LT relationship) – may be valid K

Restraint on Fee Simple

· An absolute restraint is void

· A partial restraint is valid is reasonable in purpose, effect, and duration

Restraint on Life Estate

· An absolute restraint is void

· A forfeiture restraint is valid

Use Restriction

· Follow the intent so long as it doesn’t violate the public policy (Odd Fellows)

· Fosters charitable giving 
· If specified “who” can use – unreasonable restraint on alienability (Odd Fellows)
· Nebraska: use condition is void if it adversely affects marketability of the land (Falls City)
Present Estates in Land: History

Feudalism

· Tenure – each person’s position was defined in terms of his relationship to land

· Crown ( T in Chief (owes “services”) ( Mense Lord ( T in demesne

· “Subinfeudation” – T in Chief (or Mense Lord) ( Mense Lord (T in demesne)

· Forfeiture is not performed

· Did not diminish the feudal service, but avoided the feudal incidents

· “Seisin” = possession, the superior ones had right to service 

· Feudal Tenures and Services: owed to the Crown (fixed obligations)

· Free Tenures: Military Tenure (knight service, “shield money” in peace, Grand Sergeanty)

· Economic Tenures (“socage”), Religious Tenures, Unfree Tenure (“villeinage”)

· Feudal Incidents: owed by T to his lord (kept pace with inflation and maintained its value)

· Homage and Fealty – binding man to man (allegiance ( protection)

· Aids – a financial emergency (ransom, knighting 1st son, 1st daughter’s marriage)

· Forfeiture – if T failed to perform, the land is forfeited

· Liabilities at Death of T – T’s heir under 21 could not inherit ( pay “relief” to inherit

Statute Quia Emptores (1290)

· Prohibited subinfeudation in fee simple ( established a principle of free alienation 

· Did not prohibit subinfeudation of lesser fees (LT relationship remained)

Decline of Feudalism

· Rights are no longer based on class ( supply-demand and K as the ultimate market system

· Some rights are based on status – welfare, social security, T’s habitability, non-discrimination

Livery of Seisin –act of turning over possession before witness – certainty in change of ownership

Freehold Estates = Fee Simple, Fee Tail, Life Estate (have seisin)

Non-freehold Estates = Leasehold Estates (T does not have seisin, L does)

· 1677: The Statute of Frauds – abolished livery of seisin and required a written instrument for passing title to real property

Estate Creation and Inheritance

Words of Purchase = “to A” – identity of the grantee

Words of Limitation = “and his heirs” – identifies the kind of fee (not about identity of person)

Heirs = persons who survive the decedent and are statutorily designated as intestate successors 

· The same as “next of kin”

Kinds of Heirs

· Issue=lineal descendants(“Per stirpes”((the child’s issues by the right of representation)

· Out of wedlock 

· Old Rule: “filius nullius” (a child of no one) – could not inherit

· Today: inherits from the mother, from father if paternity established

· Adopted children – inherits from adoptive parents (at times from natural parents)

· In-laws – do NOT inherit

· Ancestors = parents, grandparents, etc.

· Collaterals = all persons related by blood to the decedent (neither issues or ancestors)

Escheat – dies intestate without heirs ( escheats to the state where located (real and personal)

Until 1925: the Rule of Primogeniture – the eldest son inherits the land (if no son, daughters)
Present Estates: Fee Simple – “to A and his heirs”

Absolute Ownership – the largest estate in terms of duration (forever) – a “thing” on its own

· Exist only in land, not in personal property

· Transferable, descendible, devisable, divisible – escheat to the state if no heirs 

· Presumed absent express contrary intent (“words of inheritance” are not necessary) (White)
Inheritance: restriction on class of heirs is invalid ( fee simple

Present Estates: Defeasible Fees – FS that can be terminated upon the happening of a state event

Fee Simple Determinable: durational language – “for so long as” “while” “during” “until”

· Automatically terminates upon the happening of an even ( O 

· SOL for AP starts running as soon as the event occurs (Mahrenholz)
· Motive (e.g. “for the purpose of” “to be used for”) ( FS subject to servitude
· Future Interest in Grantor (or his heirs): Possibility of Reverter 

· Expressly retained, or implied

· Old: not transferable – not a “thing” – a mere possibility of becoming an estate

· Today: transferable, descendible, and devisable

· Can be disclaimed (Mahrenholz)
Fee Simple Subject to Condition Subsequent: “upon conditional that” “provided that” “but if”
· An estate in which the grantor reserves the right to terminate upon the happening of an event

· Not automatic termination – the grantor must take action (if not FS continues)

· SOL for AP starts right when O exercise his right to entry (Mahrenholz)
· Future Interest in Grantor (or his heirs): Right of Entry
· Expressly retained or implied if reasonably susceptive to the interpretation

· NOT transferable– not a “thing” – a special right to forfeit the grantee’s estate

· Today: transferable (may not be), descendible, and devisable

· Can be disclaimed (Mahrenholz)
Fee Simple Subject to an Executory Interest

· Fee Simple Determinable or Subject to Condition Subsequent ( 3rd holds the future interest

Condemnation ( use was made impossible ( no reversion (Ink) (Living Desert)
· Compensation must be used to the purpose of the deed (Ink) ( leftover money reverts to the grantor’s heirs (Ink)
· Reversion if the possessor is the condemner – inequitable (Living Desert)
Present Estates in Land: Fee Tail – “to A and the heirs of his body”

Inheritability is limited to lineal heirs (restraint on alienation)

· Today: an attempt to create a Fee Tail creates a Fee Simple (except in DE, ME, MA, RI)

· Expires when all issues are dead ( revert to the grantor’s heirs, or remainder 

· Can disentail by conveying a fee simple by deed to another

Present Estates in Land: Life Estate – “to A for life” (“for her use and benefit”)
Measured by the life (most are created in trust)

· Of grantee (holder)

· Of another = Life Estate Pur Autre Vie

· “to A for the life of C” or “to A for life” then A transfers his life estate to B

Future Interest – every life estate is followed by either 

· Reversion in the grantor and/or Remainder in a transferee

Can be terminated short by: condition subsequent, an executory interest, judicial sale
· Judicial sale – must be “necessary” for the best interest of all the parties (Baker v. Weedon)
· Immediate benefit to the life tenant (( Financial loss to the remaindermen

Valuation of Life Estate and Remainder: based on a life expectancy table – the older the cheaper

· Value of the life estate – present value of the annual interest for the duration of life

· Value of the remainder – present value of the receipt of the sum in the future

Alienability: can transfer FS with consent of all interested aprties
Life Tenant’s Responsibility

· Not to waste, insurance not required (if insured, the proceeds go to the life T, not remaindermen)

Open Mines Doctrine

· If mines opened by the grantor before LE ( presumed continuation of mining (limited scope)
· If mines not open before LE ( a life T cannot open them

· Subject to law of WASTE
Defeasible Life Estates upon Marriage

· Assumption: the second husband is liable for support of his wife for her lifetime even divorced

· Modern: A surviving spouse renounce the will and claim a share of outright ownership

· To qualify for the marital deduction and free estate tax – must be entitled to all during life

· Cohabitation should not terminate the LE – not “marriage”

· Rule against Restraints on Marriage

· Is the purpose (1) to coerce abstention from marriage or (2) to support until marriage

· Void if “to A for life, but if A marries, then to B”

· Okay if “to A for life so long as A remains unmarried, then to B”

Trust – a flexible estate (most Life Estates) – “to A life estate in trust for life, and then to ingrates”

A fiduciary relationship with respect to specific property 

· Legal Estate – Trustee (a fiduciary) – “legal title” to the property

· Manager of the property for the benefit of T and remaindermen

· Act impartially between interests (T: income, Remaindermen: growth of capital)

· Powers (specified) – do whatever a prudent person would do to secure a reasonable return

· Self-dealing is prohibited

· B of FD ( personal liability 

· Courts can remove and appoint another 

· Equitable Estate – entitled to possession and net income

· Remainders not subject to the Rule against Perpetuities (equitable interest)

· Upon Termination – beneficiaries get as exist at the time

Marital Deduction Trust

· Deduct from his taxable estate property passing to his spouse with general power of appointment

· Tax upon the spouse’s death

· Life Estate – taxable upon the 1st spouse’s death

· Create a life estate and a trust ( taxed at different time (advantageous due to progressive rates)

RAP does not apply if the trustee has a power of sale – can endure forever

· Most of the statutes permitting perpetual trusts require that 

· (1) the trustee have the power to sell the trust property (alienable) and 

· (2) the trust instrument contain a statement that the settler intends that the RAP not apply to the trust – evidencing that the settler knows what he is doing

Future Interests: Vested and Contingent

Retained by the Transferor (Reversionary Interest) – vested ( not subject to RAP
· Reversion (life estate, leasehold) – disappears when the transferee becomes vested
· Transferable, descendible, and devisable 
· Possibility of Reverter (fee simple determinable)
· Transferable, descendible, and devisable
· Right of Entry (fee simple subject to condition subsequent)
· Descendible and devisable, but may not be transferable

Created in a Transferee (Remainder) – follows naturally/immediately after the expiration of an estate
· Vested Remainder – not subject to RAP
· Indefeasibly Vested: given to an ascertained person, not subject to a condition precedent
· Subject to Open: member of class is ascertained, no condition precedent (unknown share)
· Condition Subsequent: can be divested by the happening of a stated event (Swanson)
· The law prefers “early vesting” of an interest if ambiguous (Swanson)
· Transferable, descendible, devisable 
· Contingent Remainder – uncertain (future events determine) – subject to RAP
· (a) Unascertained person – no one is ready to take possession

· E.g. “to A for life, then to the heirs of B”

· E.g. “to A and B for their joint lives, then to the survivor” – alt. contingent rem.
·  (b) Subject to condition precedent

· E.g. “to A for life, then to B and her heirs if B survives A”

· E.g. “to A for life, then to B and her heirs if B survives A, and if B does not survive A to C and his heirs” – alt. contingent rem in B and C
· Descendible and devisable, may not be transferable 
· Common Law: destroyed if not vested upon termination of the preceding estate
· May not have standing to sue for waste or for partition for a trust accounting
Executory Interest – cut short things that can last forever – NOT natural or immediate
· A future interest in a transferee that must in order to become possessor

· (1) divest some interest in another transferee (shifting executory interest) or 

· (2) divest the transferor in the future (springing executory interest)

· Not vested (subject to condition precedent – not vested until possession) ( subject o RAP
· E.g. “to A for life, then to B and her heirs, but if B does not survive A to C and his heirs”

· B has a vested remainder in fee simple subject to divestment

· C has an executory interest which becomes possessory only by divesting B’s remainder

· Statute of Uses (1536) – permitted the creation of a shifting/springing interest 
· Springing and shifting future interest can be created by deed, trust, or will (no seisin req)
· Descendible and devisable, may not be transferable 
· Not subject to Doctrine of Destructibility 

·  “to A and her heirs so long as used for library, then to B” = Exec Interest (rem cannot follow FS)
Doctrine of Destructibility and Merger

Doctrine of Destructibility – need for continuity of seisin, further alienability 
· Contingent ( unmarketable (legally / practically) ( destroy if not vested at or before expiration

Exemption

· NOT applicable to Executory Interest (does not put seisin in abeyance)

· NOT applicable to personal property (no issue with seisin)

Abolished in about ¾ of the states

· E.g. “to A for life, then to such of A’s children as attain the age of 21”

· A dies w/ B and C under 21 ( reverts to O (FS subject to executory interest) ( B = 21 (FS subject to executory interest (of C)) ( C = 21 ( B and C have fee simple 

Doctrine of Merger
Vested ( parties defined ( can get together to convey a fee simple

· Before a contingent is vested: the current + future possessory interests ( contingent destroyed 

· If current and future interests were created in the same person, did not “merge”

The Rule against Perpetuities

The exemption of executory interests from Destructibility Doctrine ( can be tied up for a long time

· No application to defeasible estates

Common Law: must vest/fail within 21 years after life in being at the creation of the interest, or void

(1) Is RAP applicable? – Construe interest 

· Must be contingent (contingent remainder, executory interests, vested remainder subject to open)

· Exemption: both the possessory and future interests are in charitable organizations

· Exemption: an option to purchase held by a current tenant 
(2) Apply the test – will the interest vest or fail within LIB + 21 years for certain (not likelihood)?

· Must prove that a contingent interest is certain to vest or terminate within the period

· By will – LIB must be someone alive at the testator’s death

· By an irrevocable transfer – LIB must be a person alive at the time of the transfer

· Bt a revocable transfer – RAP applies when the transfer becomes irrevocable 

· Life in Being – someone the grantor knows (Life T, one affects the identity/condition precedent)
· Fertile Octogenarian – a woman is presumed to be capable of bearing children regardless of age
(3) Reform – strike out the offensive clause like it never existed

The Wait-and-See Doctrine: adopted in majority of states
· We should wait and see if the contingent interest actually vests within the perpetuities period

· If it does, should be valid ( certainty

· If not, reformation of invalid interests authorized

USRAP – the Uniform Statutory Rule Against Perpetuities of 1986

· Wait-and-see for 90 years (no litigation for 90 years)

· If not vest after 90 years ( the court will reform to most closely approximate the intent

Adverse Possession: reward the “use” and discourage “non-use” – Efficiency 

Acquisition of property by lapse of time due to the neglect of the true owner

· Penalize laches (lapse of time), reward industrious use, quiet titles (clear titles)
· SOL bars an ejectment action by the owner + vests a NEW title in the adverse possessor

· Elements: so a reasonable person has a notice (to prevent acquiescence)

· Actual Entry – SOL begins – must physically enter as a reasonable owner would

· Nature, character and location

· Exclusive Possession – must not be shared with owner or the public

· Open and Notorious – notice of trespass (a reasonable owner upon reasonable inspection)

· What did the neighbors think? (Lutz)
· Self-evident and apparent to the naked eye (minor encroachment is not) (Mannilo)
· Adverse or Hostile Possession under Claim of Right – without permission

· ∆ knew it wasn’t his property ( not hostile (Lutz)
· ∆ thought it was his property ( not hostile (Lutz)
· (1) State of mind is irrelevant – majority (judge may care in some cases)

· Intention is easily manipulated (Mannillo)
· (2) Good faith – I thought I owned it

· (3) Intentionally adverse – I knew it wasn’t mine and meant to make it mine

· Main Doctrine – reward the wrongdoer and disfavors an honest entrant

· Continuous Possession – given the nature, location, and character of the land (Howard)
· “Tacking” – successive owners in privity (consensual) can be combined 

· Permitted when APer is claiming more land (than in deed)

· Permitted when APer is claiming a different land (from in deed) (Howard)
· Mere absence may not interrupt SOL – use similar to that of neighbors (Howard)
· “Abandonment” ( a new entry is required and SOL begins anew

· For the Statutory Period 

· (some states require APer to pay property taxes – good faith – OR)

Constructive Adverse Possession – Color of Title

· Color of Title = a defective and invalid written instrument/judgment/decree 

· A shorter SOL may be applicable to APer with color of title

· Constructive Adverse Possession under Color of Title 

· Actual possession under color of title of a part covered by the defective writing is constructive possession of all that the writing describes

· Defeatable by the actual possession of the true owner

· Doesn’t cover a separate lot owned by another owner even if the writing covers it

Small Encroachment of Boundaries and Innocent Improver (Mannillo)
· (1) Whether the true owner had actual knowledge of the encroachment

· The owner must have actual knowledge for APer to satisfy the notoriety requirement

· (2) If not, whether the owner should be obligated to convey the disputed tract to the encroacher
· (3) If so, what consideration should be paid for the conveyance
· Force a conveyance at market value from the owner to improver
· Force the owner to buy the improvement at a market value
· If so trivial, relief may be denied
· Removal may be ordered 
Adverse Possession against the Government
· No state can apply AP against fed

· Most states don’t allow AP against state (increased monitoring cost, inefficiency)

· Gov. is estopped from asserting title where someone improves the land relying on gov. officials

Adverse Possession of Chattels

Replevin – equivalent of ejectment for personal property (if destroyed, money damages) (O’Keeffe)
Discovery rule of SOL: COA accrues only when the injured party discovers (or should have discovered by exercise of due diligence) (O’Keeffe)
· BOP on the true owner to show due diligence 

· Encourages good faith purchases and discourage trafficking in stolen goods

Common Law: Stolen ( the thief has no title to transfer ( BFP loses (O’Keeffe)
UCC: Stolen ( thief has a “voidable title” ( BFP gets a “voidable title” (O’Keeffe)
· The owner is more innocent than BFP

UCC: Fraudulent transfer ( defrauder has a “voidable title” ( BFP gets a full title (O’Keeffe)
· The BFP is more innocent than the owner (the owner was a willing participant at least)
Elements of Adverse Possession of Chattels = the same as AP of real estate

· Open and notorious – must be sufficient to put the true owner on actual or constructive notice of the identity of the possessor

· Before the expiration of SOL, possessor has the right to keep it except as against the true owner

Concurrent Estates: Types

Tenancy in Common – default form
· Separate but undivided interests in the whole property (unity of possession)

· Can be unequal interests (still entitled to the whole)
· Transferable, descendible, and devisable

· NO survivorship

Joint Tenancy – “to A and B as JT with the right of survivorship” – must be express (presumed TC)

· Creation: expressed in grant + required 4 Unities ( if not met or conveyed subsequently, TC

· (1) Time – acquired at the same time

· (2) Title – acquired by the same instrument or by a joint AP

· (3) Interest – all must have equal undivided shares and identical interests

· Today: if unequal contribution ( unequal shares okay (e.g. bank account)

· (4) Possession – possession of the whole (can give exclusive possession voluntarily)

· ABC ( A conveys ( B and C are still JT

· Regarded as a single owner – each is seised by the share or moiety and by the whole

· Right of survivorship (estate simply continues in survivor “freed” from the other) in the deed
· Severance: conveyance, partition, involuntary conveyance (Riddle) ( TC
· Create/terminate JT in himself by direct conveyance – no straw (Riddle) – NOT universal

· Problem with notice – a secret conveyance can destroy JT

· Lease, mortgage, or life estate do not terminate JT (Harms)
· Mortgage dies with the decedent (Harms)
· If mortgagor JT survives ( mortgage attached to the whole estate

· In Title Theory state, mortgage severs JT (Harms)
· Lien doesn’t sever until it’s actually foreclosed and sold (Harms)
· At Death – JT’s interest disappears (it’s “freed”)
· No probate (judicial supervision of the administration of property) – nothing to pass

· Subject to federal estate tax

· If JT is L ( lease terminated at JT’s death (lease is a defeasible fee) (have all JTs as L)
· Reachable by creditors – IF creditors act during life (can sever JT), death ( interest disappears
Tenancy by the Entirety 

· Requires 4 Unities + Marriage

· Right of survivorship

· Regarded as a single owner – together as one is seised by the whole (not by moiety)

· Cannot be unilaterally conveyed – must do so together (very durable)

· Severance by: death, divorce, mutual agreement, or execution by a joint creditor
· A deed or mortgage executed by only one spouse is ineffective

· Reachable by a separate creditor?

· Group1: Common Law – H has the exclusive control of debts and assets (reacheable)

· Group2: The interest of the debtor spouse may be sold or levied 

· Group3: Debt of one spouse is wholly void (Hawaii) (Sawada)
· Group4: The right of survivorship is alienable (majority) (Lincoln Ave.) TE ( LE

Indestructible survivorship (Riddle)
· Joint life estate with a contingent remainder in fee to the survivor

· TC in fee simple with an executory interest in the survivor

· FS to take effect in possession in the future

Common Law Marital Property System

Upon marriage, a woman ceased to be legal person ( Husband

· Except for paraphernalia (cloths and ornaments), no property rights

Married Women’s Property Act gave married women control over all her property

· Immune from husband’s debts

Community Property System – property acquired during marriage (H&W)

· Owned equally in undivided shares by both spouses

· Both contribute equally to the success of the marriage

· Each can will only half – NO survivorship 

· Must convey together

· Honored in other states – once a communal property, always a communal property

Partition – JT and TC (not available to tenants by the entirety)

Communal Ownership – inefficient (anti-alienability, anti-individualistic) ( partition preferred

Partition – a fair and equitable treatment of the interests of cotenants (efficiency too)

· Partition in Kind (physical partition) – generally preferred (Delfino)
· By value, not by geographic lining 

· Preferred if a higher value of uses exist (Hendrickson)
· Partition by Sale (Delfino) – majority of cases

· (1) A partition in kind is impracticable or inequitable due to the physical attributes 

· (2) When the interests of owners are better promoted by sale 

· The value of the whole is higher than the value of the sum (Hendrickson)
· Closed sale among parties is to be avoided (only favors the wealthier one)

Parties can petition for partition regardless of an agreement not to partition (promote alienation)

· Such agreement is allowed only until the title is cleared (reasonable restraint on alienation)

Rights and Duties of Cotenants – use, maintenance, repair – K agreements

Possession – every cotenant has the right to possession of whole – not exclusively 

· Can use but cannot “oust” (claim exclusive possession) against other cotenants (Spiller)
·  “Oust” = Denies the others the right to enter ( pay rent (Spiller)
· (1) starts SOL for AP, (2) liability for rent arises
· Generally, cotenants are not fiduciaries to each other (unless family members – trust/confidence)

Lease by Cotenant – valid even if for the whole property (Swartzbaugh)
· The lessee has the same right as the lessor cotenant could grant (Swartzbaugh)
· Cannot oust other cotenants

· Cotenant cannot eject the lessee 

· No legal effect to the extent it prejudice other cotenants (not void)

· Accounting will recognize that there is a lease

Accounting – an equitable proceeding to allocate benefits and burdens

· Rents and Profits: must account/distribute actual receipts  (not required to pay others for own use)
· Tax and mortgages (mandatory for existence) ( Contribution right (setoff for use if one resides)
· Repairs (applies to JT, TC, TE): necessary repairs with notice ( contribution right

· Usually, no contribution right, may be recoverable in partition

· Improvements: no right of contribution, not recoverable in partition

· Partition in kind ( may be awarded the improved part

Subject to Waste Doctrine 
Leaseholds: Landlord/Tenant Relationship – dividing up property by time (T = current, L = future)

L owns it, but T is entitled to exclusive possession 

Property Theory: L grants T a tenure = conveyance of an estate of the nonfreehold land 

· L favoring (as long as T has the land, the lease is good)

K Theory: L and T enter into a K (lease)

· T favoring (T may avoid the lease for frustration of purpose if the building is no good)

Terms of Years – for a fixed period of time (can be less than a year, if more than 1 year SOF)

· Can be conditioned on an event

· Termination is set from the outset ( No notice requirement

· Death of L or T – no effect

Periodic Tenancy – automatic renewal

· Creation: agreement, implication (L leases for monthly rent), by operation of law (after exp.)
· Notice for termination is required (year ( 6 month, less than a year ( the length up to 6m)

· Termination upon the last day of the period

· Death of L or T – no effect

Tenancy at Will – for indefinite and uncertain period (“for so long as the lessee shall please”)

· L and T must be able to terminate – not universally accepted (follow intent) (Garner)
· If terminable by only T, a determinable life estate in T terminable at T’s will (Garner)
· Death of L or T – terminates

· No notice requirement

If ambiguous, tenancy at will is not preferred – the law doesn’t like sudden termination

· Look to how the rent is being paid (if monthly, can be month-to-month periodic)

Tenancy at Sufferance – holdovers after the tenancy is terminated (not T at all = trespasser)

· L can evict or elect to renew tenancy (Crechale)
· L can ask for double rent (in the lease)

· L can ask for fair market value (in the lease) – use the original rent as evidence

· L’s acceptance of subsequent rent payment = extension of the lease (Crechale)
· T made an offer to renew for that time ( L accepted it ( periodic (not for a term)

Leaseholds: Lease – creates L-T Relationship (continuous) – Deed transfers all
Lease = K that governs LT relationship (covenants are usually “independent” – must perform)
· Lease: intent of parties, restrictions on use, exclusive possession, degree of control, services by L 
· Statutory lease provisions – trump everything in conflict – OR: habitability requirement

· Lease may include duty to repair (over Waste Doctrine) 
	
	Property Conveyance
	K View

	Mutually dependent?
	The remedy must be provided in the lease
	K remedy available (material breach)

	T liable for rent when structures are destroyed?
	Yes
	No (frust. of pups)

	T abandons, L must mitigate?
	
	Yes

	Habitability promise?
	
	Yes


Permanent fixtures – personally property become part of the property if permanently annexed 
Leaseholds: L’s Remedy for T who Defaults (current possessor – no payment or holdover)

Eviction (Terminate lease ( Trespass COA)
(1) Common Law Self-Help (Berg v. Wiley)
· (1) L is legally entitled to possession where T holds over after the term is over

· (2) L’s means of reentry must be peaceable or reasonable 
(2) Summary Procedure – a quick judicial process for L to recover possession (Berg v. Wiley)
· L must give notice and showing of default – takes 3-10 days

· Treble damages for forcible evictions

· Criminal penalties for intentional and unlawful exclusion of T + punitive damages 

· Discourage L from taking the law into their own hands (breach of peace)

· No more self-help (Berg)
 (4) Forcible Entry and Detainer Statutes

· T cannot raise defense – the only issue is whether T paid the rent (Lindsay)
Creation of New Lease
· Renewal of the original lease
· Creation of periodic tenancy

Damages for Past Rent and Injury done to the Land

· Tenant is liable for the rent during the period in which T has possession

· If T injured the land ( Law of Waste (affirmative waste, permissive waste)
Leaseholds: T who Abandoned– Duty to Mitigate

“Abandonment” = T vacates property without justification or intent to return, and defaults

“Surrender” = T’s offer to L to end a tenancy

· L’s acceptance ( terminates the lease – extinguishes T’s future liability (still liable for past rent)

· Express – offer and acceptance exist (if SOF followed, unambiguous)

· Implied – T’s abandonment (an implied offer of surrender)

· L’s acceptance: disregard T’s existence (no notice of further action), new lease (diff/sim)

Do Nothing
Property Theory: lease = transfer of a property (Summer v. Kridel)
· L is not to interfere with T’s estate ( L shouldn’t have to be concerned with T’s abandonment

· If L does something for T ( may deemed “surrendered” the lease ( no lease

Duty to Mitigate - Repossess
K Theory: lease = implied warranty of habitability and fitness for the purpose, to repair

· Efficient Breach of Economics: allowing breach encourages occupancy ( more efficient

· The party claiming damages has a duty to mitigate (Summer v. Kridel) - RESIDENTIAL

· Make “reasonable effort to re-let” the apartment – as if it’s one of L’s vacant stock

· L can recover the cost of advertisement, etc. from T

· If the new rent is cheaper, T must pay the difference 

· If the new rent if higher, T is not entitled (may be if T hasn’t surrender the lease)

· BOP on L to show reasonable diligence (Summer v. Kridel)
· Show it to all, advertise – treat it like any other vacant unit

· L need not accept less than fair market value

· Failure terminates the lease (releases T from the lease – still liable for past rent)

· T is liable if L can’t find a suitable replacement after reasonable diligence (Summer)
· Purpose: fairness (residential), economic efficiency (commercial)

· Residential – imbalance of power

· Commercial – all parties are sophisticated

L’s duty to mitigate may encourage abandonment ( more vandalism? T’s fault to begin with

· In non-mitigating state, L’s effort to mitigate may constitute an acceptance of surrender 

Other Things L can do to Prevent or Expect 
· L includes in the lease of automatic termination for default ( summary proceedings possession

· L includes in the lease Rent Acceleration clause – upon premature termination, all rents due

· Doctrine of Anticipatory Breach (statutory)

· Future damage: L’s recover = (lease value) – FMV

Lost Volume Problem – if there are many vacancies, L still lost profit 

Leaseholds: L Duties and T Remedies
Moral Hazard

· L doesn’t have incentive to do day-to-day repairs (T’s problem)

· T doesn’t have incentive to do a long-term repairs (Other Ts’ problem)

Delivery of Possession (Hannan)
· English Rule: L gives T a “legal” and “physical” possession (duty to deliver)

· L knows more about holder T – may not know when to commit to new T (uncertainty)

· T can rescind the lease due to a holdover T or no access to land (T does not owe rent)
· American Rule: L gives T a “legal” possession and no more (no duty to deliver)

· T must put it in the lease – if not, T must involve the holdover in litigation (more party)

· T cannot rescind the lease due to a holdover T (T still liable for rent)
· Exculpatory Clause (excuses L for not doing something)

· L still has to make the premise available to T within a reasonable time

· If T put it in the lease, L may be excused

· If T was unaware, may be unconscionable to enforce it

Implied Covenant of Quiet Enjoyment – L is not to interfere with T’s quiet enjoyment of possession
· Covenant of quiet enjoyment is implied in all leases (Reste) – COMMERCIAL

· Actual Eviction – exclusion of T from the entire leased premise ( terminates T’s oblig. for rent
· Actual Partial Eviction – T is relieved of all liability for rent despite continued occupation
· Constructive Eviction

· (1) L’s wrongful conduct (not neighbors’ or 3rds’)
· (2) Substantially interferes with T’s use and enjoyment of the premise (Reste)
· “Fit” for the purpose is implied 

· “Permanent” – recurrent and serious enough ( amount to eviction

· (3) T vacates within a reasonable time

· Constructive Partial Eviction – T is still liable for the remaining of the rent

· Remedy: rescission (T is not liable for rent)

Implied Warranty of Habitability – mostly RESIDENTIAL concern
· T is not self-sufficient, L is in a better position to maintain, L has superior bargaining power

· Doctrine of Caveat Lessee (T took as it is) – only applied earlier time – or for a long-term agricultural use (T is able and in a better position to maintain) (Hilder)
· L has a continuous obligation to maintain habitable condition

· All types of tenancies (e.g. at will, periodic, for years)

· All problems in “essential facilities”(vital to use for residential purposes) – latent/patent
· Whether the defect has an impact on the safety or health of T (Hilder)
· In the eyes of a “reasonable person”

· Non waivable in lease or oral agreement (T’s bargaining power, T put it in?)

· T’s fault ( L is not liable 

· BOP on T to show (Hilder)
· L had notice of the defect ( failed within a reasonable time to repair 

· The defect affected habitability existed during the time for which rent was withheld

· T’s Remedies (Hilder)
· Terminate the lease (rescission)
· Make repairs and offset the cost against future rent (reformation)
· Abate the rent to FMV considering defects (reformation)
· Keep possession, pay full rent, then sue for damages (injury = discomfort, annoyance)
· Compensatory damages = (value as promised) – (value as it exists)
· Punitive damages – willful/wanton, fraudulent nature (ill will, insult, oppression)
L’s Tort Liability – liable for incompliance with implied warranty

· T’s claims

· Common Area ( L’s responsibility to maintain (L liable for 3rd in common area)

· L’s repairs are ineffective (negligent)

· “Latent defects” – reasonable inspection couldn’t have discovered

· L must disclose if L should have known – otherwise, misrepresentation

· L cannot cause nuisance – L must abate nuisance occurring on premises owned by L

· For a short furnished premises, L liable for injury from any defect (hard to inspect)
· Exculpatory Clause (contracting away T’s right to hold L liable)

· Against public policy ( void (upheld if equal bargaining power)

Illegal Lease: a lease of unsafe and unsanitary premises that violate the local code is deemed illegal

· Unenforceable ( T can occupy without paying rent (or a reasonable rental value)

· Minor technicality okay, not illegal if T’s fault or L had no notice

Wrongful Eviction = L had no right to possess or used force ( T gets damages

Retaliatory Eviction = eviction motivated by L’s desire to retaliate against T

· Presumed retaliatory if L seeks to terminate, increase rent, or decrease services within some period after a god-faith complaint by T (BOP on T)

· Usually 90-180 days – or L has to show his motivation has dissipated

Breach of Express Covenant in the lease ( L is liable (no matter what) (T may not abandon)

· Remedy: (value without the breach) – (value with the breach)

Security Deposits – for L’s protection ( must return to T

· Limited amount, trust relationship (trust or escrow account), L must pay interest

Leaseholds: Selection of Tenants – Anti-Discrimination Statutes

Right not to deal with certain people (( Statutory protection of certain groups

Fair Housing Act 

· §3603(a) – §3604(a)&(b) apply to any single-family house sold or rented by an owner

· Exemption (for small players)

· If the owner owns three or less houses

· If the owner resides in the house at the time

· If the buyer doesn’t profit from the transaction

· If the owner didn’t use advertisement or use agents

· (bigotry itself is not prohibited, only the wide expression of it is)

· (1) BOP on ∏ to show (Soules)
· A member of protected class, applied and qualified, and rejected though available
· (2) BOP on ∆ to explain whether the motive was “impermissible consideration”
· ∆ declines this opportunity ( ∏ is entitled to relief
· Subjective evidence – viewed with skepticism (easily manipulated)
· Objective evidence – less reason to be wary 
· (3) BOP on ∏ to show that ∆’s reason was pretextual 
· §3603(b) – excepted if up to fourplex and the owner lives in one of them

· §3604(a) –  refuse to sell or rent or negotiate or make available 

· §3604(b) – discriminate in terms, conditions, or privileges of sale or rental

· (a) + (b): race, color, religion, sex, familial status, or national origin

· §3604(c) – make, print, or publish any notice, state, or advertisement indicating preference 

· Plus handicap – including disease (e.g. fear of AIDS is impermissible discrimination)

· Can discriminate if threat to other people (e.g. mentally ill)

· Cannot discriminate pets if essential to handicap

· Whether the ad suggests to an “ordinary reader or listener” (neither the most suspicious nor the most insensitive citizen) that a particular race is preferred or dispreferred for the housing in question (Soules)
· Poof of “discriminatory effect” is sufficient

· (1) BOP on ∏ to show a discriminator y or segregative impact
· (2) BOP on ∆ 
· Public ∆: compelling gov. purpose with no less discriminatory alternative 
· Private ∆: for a rational and necessary business purpose
· (3) BOP on ∏ to demonstrate that the reason is pretexual 
· “Familial status” – includes parents and guardians with children (Soules)
· Marital status, or sexual orientation is NOT included

· Can discriminate against pets (e.g. not pets policies) – unless essential to handicap

· Provides for reasonable attorney’s fees to successful ∏ (to ∆ if frivolous complaint)
Civil Rights Act of 1866 (42 USC §1982)

· “All citizens . . . shall have the same right . . . as is enjoyed by white citizens . . . to inherit, purchase, lease, sell, hold, and convey real and personal property”

· Requires proof of “intentional or purposeful discrimination”

· 1968: expanded to include private actions (used to be limited to public actions) (Jones)
· Narrower than FHA: only racial discrimination, not cover services, facilities, or advertising

· Broader than FHA: no exemptions 

The 14th Amendment

· Prohibits racial discrimination by “state action” (Shelley v. Kramer)
· But for the active intervention of the state court, the conveyance would have been good
· State action = judicial injunction to enforce the private covenant
The Problem of Affordable Housing

T favoring ordinances ( reduce L’s resources ( poorer quality or higher rent ( less affordable

Losers of the ordinance – some Ls, some out-of-state banks, the poorest class of Ts, future Ts

Posner – the reforms are stupid though constitutional 

B: L’s insurance may pay for the implied warranties – rent control may decrease supply

Rent Controls benefit existing Ts to maintain “possession” – that’s the valuable stuff

Leaseholds: Assignments vs Subleases

LT Relationship: K + Conveyance

· In Privity of K = made a deal with each other

· In Privity of Estate = T gets rights/obligations through covenants that run with the land (e.g. rent)
Transferable? – unless a prohibitory provision is included, lease is generally transferable 

· Construe the lease strictly against L 
· If only assignment is prohibited, can sublease

· Once assignment permitted, deemed permitted for subsequent assignment

· If L knew of an assignment and didn’t object ( deemed waived

Sublease: a transfer of a part of the leasehold 

· L ( T (privity of K and E), T ( T1 (privity of K and E), L ( T1 (NO relationship)

· Creates a new LT relationship between T and T1 – T retained a reversion (at the end of sublease)

· Sublesee cannot enforce K between L and T
· T is liable for T1’s rent (Ernst)
Assignment: a transfer of an entire interest (can be a physical part of the premise)

· L ( T (privity of K), T ( T1 (privity of K), L ( T1 (privity of E)

· Both T and T1 are liable for rent (Ernst)
Premature termination of a lease

· Due to T’s breach ( L is entitled to possession as against Sublessees and Assignees 

· T surrendered (voluntary) ( the rights of Sublessees and Assignees remain intact

Restraint on alienability (i.e. prohibition of subleasing or assigning a lease) – construe against L
· Okay if reasonable (in some state, okay to completely restraint if for a short period) (Kendall)
· Reasonable protection of L’s interest – L has reversionary interest and receiving income 

· Policy against restriction of alienation & implied good faith and fair dealing of K duties

· L may withhold assignment of a comm. lease only where L has a commercially reasonable objection to the assignee or the proposed use (Kendall)
· Financial ability, suitability and legality of use, nature of occupancy 

· Unreasonable – personal taste, convenience, or sensibility 

· Protection for L’s business – not general econ. Interest (e.g. higher rent)

· Residential lease – may not be just about money (privacy, security) ( L may have special reason not to allow others (Kendall)
Law of Waste (consecutive or concurrent possessions)

Possessor has the duty not to commit “waste” – cannot injure interests of co-tenants or future holders

· Designed to avoid uses of property that fails to maximize the property’s value

· Parties (e.g. L-T, life estate holder – remaindermen) are locked into bilateral monopoly

Waste = an act or omission that impairs the title (interferes with reasonable expectation of others)

· Affirmative waste – arising from affirmative and voluntary actions (e.g. natural resources)

· Permissive waste – arising from failure to act (negligence – tax, mortgage, assessments, repair)

· Ameliorative waste – benefits the property economically (T can alter or even demolish)

· Increase in value ( no waste ( no compensation (Melms)
· Neighborhood changed substantially to decrease the value (Melms)
Factors

· (1) Nature of the property interest of the competing parties (how big is present/future interest?)

· (2) The conduct in question (( The nature of the interests

· (3) Remedy 

Tenant’s Duty to Repair

· Lease provides for T’s duty to repair ( duty is higher than the duty implied by the law of waste
· Duty to repair ordinary wear and tear unless expressly excluded
· No duty to repair structural failures or casualty unless expressly included

Servitudes (private land use controls): Easements – right to use someone else’s property
Easement – a holder has the right to use for a special purpose (no right to possess, or exclusivity)

· Presumed to be perpetual

· Can be determinable (Willard) or for any terms and kinds (fee simple, life, terms of years)

· Servitude – property burden that the promisor takes on that is not possessory (not K)

Affirmative Easement (the holder is entitle to make affirmative use of the servient tenement)
Creation in Writing (SOF) – express grant

Appurtenant easement = benefits the land (dominant and servient estates)

· Passed automatically with the dominant estate 

· Passed if notified with the servient estate (BFP with no notice don’t get it)

· Limited by the needs of the dominant tenement

· Extension to non-dominant estate = “misuse” ( terminate (may pay nominal) (Brown)
· Allows “normal” growth (e.g. access to utility)

· If the servient owner wants to relocate, needs permission of the easement holder

Easement in gross = benefits the holder

· Personal (or recreational) – not transferable 

· Commercial (or economic) – alienable and devisable – must be used as “one stock” (Miller)
Easement a prendre = right to take something out of the land (e.g. mineral, fish) – bigger than e

· Overuse may result in forfeiture (limited to reasonable use)

By Reservation – can create an easement in 3rd as long as you do it clearly (Willard)
· “Reserved” by the original grantor ( regranted  by the grantee upon transfer (Willard)
· Grantee adopts grantor’s seal by accepting the deed (avoid SOF)

Exceptions to SOF Requirement – Implied
By Estoppel
· License + investment (detrimental reliance) ( easement by estoppel (Holbrook)
· Efficiency justification

· In OR, words of close friends and neighbors = as good as bond (Shepard)
· In other states, license needs to be in writing to become an easement (Henry v. Dalton)
By Prior Use (implied in apparent and continuous use)

· No easement on own land ( Quasi Easement = use one part to benefit another part

· Transfer of quasi dominant tenement ( easement corresponding to the quasi easement is vested in the grant IF

· Apparent – things a reasonable person should know (Van Sandt)
· Continuous 

· Necessary – cannot be used w/o disproportionate expense and effort (Van Sandt)
· Did the parties intend the use to continue after division of the land?

· Protect the probable expectations of the grantor and grantee 

By Necessity (implied when necessary to enjoyment of the land) (Othen)
· (1) Unity of Title of the dominant and servient estates

· (2) Necessity – arose when the two estates were severed

· Strict necessity – to access a landlocked parcel (alternative access terminates it)

· (in some states, can condemn land – no unity req ( compensation)

· Reasonable necessity – all others (alternative not automatic termination)

· (3) The necessity existed at the time of severance of the two estates

· Only lasts as long as it’s necessary

· US gov. has no easement by necessity due to eminent domain power (Leo Sheep)
By Prescription (Othen)
· (1) Hostile and adverse (defeated by permission)

· (2) Open and notorious (discoverable upon inspection)

· (3) Continuous and uninterrupted

· (4) Use – different from the public 

· (5) For the statutory duration 

· No compensation for the original owner: protect use and long use, less litigation

Negative Easements (promise not to do something)

· (1) light, (2) air, (3) lateral/subjacent support for structure, and (4) flow of artificial stream

· Only rarely a new COA is added (e.g. unobstructed view) (Petersen)
· (All Os have duty to support the land and not to interfere with natural stream)

· Not easement ( not transferable 

· No requirements of privity 

License – Permissive, no need to be in writing, revocable (unlike easement)

· Personal to the licensee ( not transferable 

Termination of Easements

· Stated conditions – grant may specify what conditions terminate easement 

· Release – release by the easement owner of the servient tenement

· Merger (unity of ownership) – later separation will not revive the easement 

· Abandonment: (1) intent (2) an action inconsistent with its future existence (Preseault)
· Estoppel – the servient owner changes his position in reasonable reliance on the representation

· Prescription – adverse, continuous interruption of the use

· End of necessity

· Condemnation

Beach Access

Wet sand area (or foreshore) – between water and mean high-tide line – owned by the public

· The public also has the right to use the dry-sand area

Public Trust Doctrine – the wet-sand area is in public trust, held by the state for the public

· The public also has the right to access through and to use the dry-sand area (Matthews)
· These rights are incidental to the use of the wet-sand area 

· Assumption that the use of the beach is by permission ( no prescriptive easement

· Covers all land covered by the ebb and flow of the tide, and all inland lakes and rivers navigable

Custom Doctrine – use by common consent and uniform practice has become the law (Thornton)
· (1) Ancient – so long as one can remember (long and general use)

· (2) Without interruption – need not be complete continuity

· (3) Peaceable and free from dispute

· (4) Reasonableness – a manner appropriate to the land and usage of the community

· (5) Certainty – visible boundaries, character of the land

· (6) Obligatory – O must recognize the public’s right (has been exercised in uniformity)

·  (7) Lawful use

· Broad application (Stevens v. Cannon Beach)
· Land abutting the ocean ( Thornton v. Hay (custom use ( public has right to use)

· Land not abutting the ocean ( McDonald (not custom ( public has no right to use)

Covenants: Covenants Running with the Land at Law and in Equity
Must be in writing (SOF) – promises with respect to land to act/refrain from acting (dominant/servient)
· Affirmative – appurtenant (benefit of the land) and in gross (benefit of the person)

· Negative – restrictive 

Real Covenant – covenant run with the land at law
· Requirements for Burden to Run – the promisor’s successor is bound IF
· (1) Intent – to run with the land (to bound successors) – record “heirs and assigns”

· (2) Notice – purchaser for value must have actual or constructive notice

· (3) Horizontal Privity – share some interest in the land (grtor/grtee – England requires LT)

· Neighbors are NOT in privity ( need straw conveyance 

· (4) Vertical Privity – successor of the entire duration– T doesn’t have vertical privity (L does)

· (5) Touch and Concern – enhance the use and enjoyment of the benefited land

· Requirements for Benefit to Run – the promisee’s successor may benefit from the covenant IF
· (1) Intent to bound successors

· (2) Vertical Privity (includes any succeeding possessory estate, e.g. T)

· No horizontal privity ( only enforceable against the promisor (successor not bound)
· (3) Touch and Concern

· Remedy = $$$ only
Equitable Servitude – covenants enforceable in equity – justice and fairness
· (1) Intent

· (2) Notice (may not be necessary for benefit to run)
· (3) Vertical Privity (England – LT relationship) (Tulk)
· A donee (or heir) may be bound even if no actual or constructive notice

· (4) Touch and Concern

· Remedy = injunctive relief only 
Termination of Covenants 

· Written release, merger, lack of privity, lack of T&C (no benefit to land)
· Estoppel (for equitable servitude) – the party acted as if “abandoned” (reasonable person)

· Fee Simple cannot be abandoned ( bound to covenants (Pocono)
· Doctrine of Changed Condition (Western Land)
· Otherwise valid, but outlived its usefulness – the purpose has been thwarted

· Can the purpose be still accomplished?

· Does it still benefit the beneficiaries of the covenant?

· Greater economic value of termination is not necessarily relevant (Rick)
· Restatement: the court may modify, terminate, and award compensation

· MA prefers damages over injunction
· Land Use Zoning – does not override private agreement (unless illegal) (Western Land)
· Whichever is more restrictive applies
· Condemnation of the promisee’s tenement ( Gov. must pay just compensation
· Covenants to pay money or provide services

· May terminate after a reasonable time if not specified

· May be modified or terminated if the obligation becomes excessive

· Not applicable to common-interest community or to conservation servitude 

Common Interest Communities

Homeowners Association: can raise funds reasonably necessary to function, can levy assessments

Condominiums (Nahrstedt)
· Living quarter in Fee Simple

· Common living area in Tenancy in Common

· Covenants

· Declared and recorded ( presumed valid

· Everyone had notice and agreed to it

· “Reasonableness” is for the association to determine, no for the court

· If you don’t like it, don’t move in or move out

· Subsequently adopted ( Reasonable Test (harm (( utility)

Business Judgment Standard of Review

· Corporate directors are presumed to have taken actions in good faith and for the business

Judicial Land Use Controls: Nuisance

Trespass – physical intrusion of property
· Interest protected: exclusive possession (right to be left alone, right to include/exclude)
· Elements: physical intrusion (even by chemical Martin) – intent or damages don’t matter
· ∏ favoring – no “reasonableness” inquiry, longer SOL
Nuisance – substantial and unreasonable interference with use
· Sic utere tuo ut alienum non laedas – should use property not to injure that of another
· Interest protected: use and enjoyment
· ∆ favoring – more ways to defend, shorter SOL
Private Nuisance – only owners have COA

· Nuisance forbidden (Morgan v. High Penn Oil)
· (1) Substantial – harm to an ordinary person with regular sensitivity (Amphitheaters)
· Must be proves (Versailles Borough)
· (2) ∆’s intent to “do” something (not to “harm”)
· Intentional (to do thing, not to “harm”) - ∆ liable if “unreasonable”

· Unreasonable – gravity of harm (( utility of conduct

· Unintentional (e.g. negligence, reckless) - ∆ liable (unreasonableness implied)

· Nuisance per se –no matter what – usually statutory (Spur)
· Nuisance per accidens –in the context (location, utility, harm, time, BAT) – tangible damage req
3 Approaches to (1) Is there are nuisance? (2) What is the remedy? 
· Restatement – balancing
· (1) Gravity of harm (( Utility of conduct: ∆ not liable if utility outweighs the harm
· (2) Substantial + Unreasonable  (flexible)
· Jost (Estancias)
· (1) Liability = substantial injury (finds more nuisance than restatement)
· (2) Remedy ( Balancing (efficiency)
· Restatement §826(b) (Boomer)
· “utility > harm” ( $$$ damage still appropriate if harm is serious + damages is feasible 
· Not fair to let ∆ damage ∏ if the harm is serious and the cost of compensation wouldn’t put ∆ out of business (as ∏, better to be harmed by a large company)
· If ∆ pays, it’s okay (pollution servitude) ( no incentive to stop (Boomer)
Public Nuisance – invasions of the rights of the public (health, safety, morals, peace, comfort, etc.)
· The same analysis as private nuisance + ∏’s standing issue (Mark) (Spur – prop sales)
· ∏ must have “special injury” – different in kind (not degree) from the gen. public (e.g. prop valu)
· ∏ is more than just a passerby – proximity is not enough, fear is not enough
Coming to the Nuisance Defense:A party knowingly came to the nuisance does not have COA (Spur)
Remedies: 

· No remedy (Versailles Borough) (∏’s individual harm uncertain)

· Injunction (Estancias) ( ∏ can sell it to ∆ for money damages 
· To stop , or segregate use (Mark)
· Injunction ( delay to make improvements (Boomer DISSENT)
· Injunction ( let ∏ pay for the cost of injunction (∏ came to the nuisance) (Spur)
· Money damages to ∏ (Boomer)
Environmental Controls
· Nuisance law has been a failure in protecting environment (B: Jost may have been good)
· Regulatory – only applies to new sources, cannot force ∆ to pay 
· Appoint administrators to require use of certain technology 

· Fed, state, and citizens can enforce the fed statutes ( damages are paid to general treasury

Lateral and Subjacent Support – right to support is incidental to land ownership
· Lateral Support – support provided by property surrounding it
· Subjacent Support – support provided from underground
· Duty of the neighbors to provide support that would naturally exist
· No duty to support the structure on the ground
· Subsidence ( strict liability (COA does not arise until subsidence occurs)
· Can be expanded with contractual agreement
Takings

5th: private property shall not be taken for public use without payment of just compensation
· IP can be taken if similar to physical taking (e.g. NFL franchise) (Oakland)
Rationale for Eminent Domain power

· (1) Sovereign states had original and absolute ownership before anyone ( implied reservation
· (2) Efficiency rational – higher and better use

· Property owner can hold up the land when gov. wants to develop

· Gov. would use the land more efficiently if they had to pay

· (3) Fairness – just compensation (unfair for one person to carry others’ burden – spread the cost)
Public Use ( Public Purpose
· Extreme blight (Berman), extreme concentration of wealth (Midkiff)
· MI: overturned Poletown (give to GM) – now requires public ownership or public use
· Public Purpose – economic redevelopment based on rational plan (Kelo) – no political corruption
· CONCURRENT – Kennedy: there must be a widespread benefit (e.g. many private Os)

· DISSENT – O’Connor: all private property is now vulnerable to be taken for a better use

· “Public Use” is to the basic limitation of the scope of the eminent domain power

· Berman and Midkiff – condemnation itself served the public – regardless of the subsequent transfer to the private owners

Just Compensation

· Value of home – can add a premium (25% in Penn) on the FMV
Categorical Takings
· Physical Occupation – right to exclude is lost (one of the most fundamental right) (Loretto)
· 100% wipe out of economic value – no economically viable use (Lucas)
· Must be statutory (with background principle) ( B: can be expanded
· No taking if it was never allowed to begin with
· Must be 100% (Palazzolo – 93% not good enough)
· Prevention of nuisance = NEVER taking (Hadacheck)(Keystone)(Miller v. Schoene)(Mahon – D)
· E.g. Wetland – to promote natural use is taking, to prevent harm is not taking
Regulatory Takings – if it goes “too far” can be taking (Mahon - Holmes)
· The society can hardly go on if property couldn’t be diminished by changes in law (Mahon)
· Balancing: character of gov. action (( economic impact (Penn Central)
· Investment-backed economic interest – reliance on the old rule

· TDRs, though not sufficient, can mitigate the burden

· Denominator Problem – Burden/Profit
· 100% taking of the particular affected area (Mahon, Penn Central D – Holmes)
· 2% taking of the whole (Mahon – Brandeis) (Keystone)(Penn Central)
· Temporary Taking
· Compensation = payment for the duration plus the rescission (First English)
· Lucas + First English ( denied in Tahoe-Sierra
· Moratoria – officials need time to develop, otherwise rush ( inefficient 
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