Conceptual Basics

I. What is Property?


A. Introduction



1. Property as a bundle of rights




a. Right to possess




b. Right to use




c. Right to dispose of (by alienation or gift)




d. Right to prevent others from using



2. Relationships


B. Theory



1. Locke's Labor Theory - if you mix your labor with something, you own the resulting mixture of labor and object.  I.e. catching fish, hunting animals.



2. Natural Law Theories



3. Utilitarian Theories - Hume and Bentham: we protect others' possessions as property because we want the same protections for our property.




a. Kant's take: Since the appropriation of a resource as private property affects everyone else's position (imposing duties on them that they would otherwise not have), it cannot acquire full legitimacy by unilateral action: it must be ratified by an arrangement which respects everyone's interests in this matter.



4. Utility and Efficiency - Economic efficiency: property which belongs to people is less likely to be wasted.



5. Custom - example of whalers



6. Occupation theory (Pufendorf) First Occupancy theory proceeded on the basis that the first human user of a natural resource — a piece of land, for example — is distinguished from all others in that he did not have to displace anyone else in order to take possession. All that mattered was that the first user is the first person to start acting like a property owner, and, thereby, became the first possessor.


C. Doctrine 



1. Property as a bundle of sticks



2. Not completely clear that rights plus dispossession equals property.

II. Possession


A. Introduction


B. Two Meanings of Possession



1. Physical possession - when you fall down drunk, you "possess" the floor.



2. Legal Possession - the owner of the home which has that floor has legal possession of the floor and gets to throw you out.



3. All property claims are relative to the claims of others.


C. Of "unowned" things



1. Discovery




a. Johnson v. M'Intosh - Johnson was trying to eject M'Intosh from the land (M'Intosh bought from the gov't, Johnson bought from the Indians - land speculator)




b. Court says only the government can alienate the property because only the government gets discovery rights on new lands.




c. Comes from English Law.




d. Indians had rights of possession, but not the right of alienation - not all the sticks in the bundle.




e. Indians were a conquered society, giving their conquerors all their legal rights to their property.



2. Capture




a. Wild animals and wild baseballs - the few things left for capture.  




b. Pierson v. Post - who had the rights to the dead fox which was captured? The person who had physical possession of the fox, the one who labored (Locke's labor theory) did not have enough - the labor of pursuit was not mixed enough with the property of the fox until the fox was possessed.  Need to mortally wound.




c. Constructive possession, though - if the fox was on your land (Pierson v. Post was on unclaimed land), then you have constructive possession of the fox because of your possession of the land on which it is. 




d. Custom in capture: Ghen v. Rich - whaling custom which said that the whale belong to the person who's mark was on it's lance.  Killing with the market lance was customarily appropriate to indicated possession, even when actual possession wan not realized.




e. Decoy ponds (Keeble v. Hickeringill) - the idea of societal benefits to enforcement of property rights.  It is OK for competition to lure ducks into one pond, but not to frighten them from another's for no benefit to anyone else.  Analogy if school children being frightened away from school instead of lured to another school




f. Baseballs? - Catch must be sufficient to "mortally wound" the ball.  Popov v. Hiyashi - ultimately, ball was ordered sold, with profits split.




g. Relative title





i. In all cases, rights were relative to each other.





ii. First possession and the landowners right to exclude others - Post was not the prior possessor of the fox and could not exclude others.





iii. The necessary first possession in capture - who has it.




h. Escaped and domesticated animals: 





i. A wild animal has no owner, and the first possessor is the first to capture.





ii. Domesticated animals have an owner, who remains the first possessor and has claim to them even if they wander off.





iii. Wild animals are considered domesticated when they demonstrate a propensity to return home.






· Policy debate, though, whether hunting of non native animals is OK?  Hunter who killed a fox (normally wild) which happened to be in possession of another but escapes was found NOT to have taken the property.





iv. Animals which are protected by the police powers under administration rules do not necessarily belong to the government, who has the right to confiscate h




i. Oil and Gas





i. Fugitive minerals





ii. Wild oil and gas





iii. Must "kill and take", or "kill and mark" if you can not take.





iv. Like wild animals, oil and gas can escape and become the property of the first possessor to kill and take.




j. Water





i. Possession becomes a chase - who is the first to "mortally wound"





ii. Constructive possession: first right to capture by means of ownership of the land on which the property is captured. (animals, oil and gas, riparianism)





iii. Public Trust Issues - Mono Lake



3. Creation




a. Intellectual Property due to creation - copyright, patent, trademark, trade secrets, etc.




b. Exclusivity: problems of imitation





i. Balancing the free availability of information, the ability to imitate and the desire for people to come up with new ideas. (social balance)





ii. Law of misappropriation (unfair competition law that protects new ideas) tries to deal with when imitation is allowed and when it will inhibit the desire to create.





iii. INS v. AP - misappropriation for INS to copy the AP's news before the AP could because AP had expended the money and effort to gather the news.





iv. However, later courts have allowed imitation (of Chanel No. 5) is not misappropriation.






· Conflict between inefficiencies produced by a monopoly over creation.




c. Internet and imitation: Anti-cybersquatting laws which prohibit acquiring domain names in bad faith in order to make a profit from selling it to the legitimate owner associated with that product.





i. Virtual Works v. Volkswagen of America - fight over vw.net, where Virtual Works lost because of it's obvious attempts to extort money from VW for the domain name.





ii. Cybersquatting law is regardless of whether a consumer would be confused by the squatting site as the legitimate site - only if the squatters were attempting to profit from the imitation of the name of the legitimate site.




d. Personal Image as Property




e. Property rights in your body





i. Moore v. Regents of the University of California - Moore's cancerous spleen was removed and used for research, developing a new drug.  Ruled that Moore had exclusive use of his spleen until he decided to discard it by having it removed.  A person can give away or discard body parts, but he can not sell it.





ii. Note from Moore in that you can have possession of your body, but still not all the "sticks in the bundle" - there is no right of alienation (ability to sell)



4. More on Possession: the right to exclude




a. 


D. Finders Keepers?



1. Abandoned Property - General Rule



2. Lost and Mislaid Property - General Rule



3. Statutory Modification


E. Adverse Possession



1. Rationales for Adverse Possession




a. Statutes of Limitation - cause of action for trespass must be brought within a given statute of limitations.  After that SOL has run, the trespasser can not be prosecuted.




b. Adverse possession - possession by the trespasser must be adverse (see below)




c. Rationales/Theories





i. Sleeping Theory - slothful, negligent or neglectful owners deserve to be penalized.  The "use it or loose it" theory.





ii. Earning Theory - People who use land productively and beneficially for a long time ought to be rewarded (especially if the true owner is being slothful).  After a long enough time, he "earns" some interest in the land.





iii. Stability Theory - Adverse possession enables disputes to be settled expeditiously by giving title to the person who has been in possession as the owner for a long time without objection.



2. Elements of Adverse Possession




a. Actual entry and exclusive possession





i. Must take actual physical possession of the land.





ii. Owners cause of action accrues when the actual physical possession takes place against the owner - it starts the clock ticking on the SOL.





iii. Exclusive possession means that the possessor has excluded the owner and the general public (not that only the possessor may occupy)




b. Open and Notorious





i. Visible to any inspector of the property





ii. Acts as notice - the theory is that the true owner would know of the possession should she visit her property.





iii. The type of occupation a true owner would make.






· Can include vacation homes or seasonal use.




c. Adverse or Hostile to the true owner's interest and under a claim of right





i. Without the consent of the owner (no permission) AND





ii. With an intention to remain (claims the right to stay there)





iii. Does not mean "with malice"





iv. Tests for determining if a possessor intends to stay:






· Good Faith Occupation - a genuine, good faith believe that you own the property






· Aggressive Trespass - know the property is not your own but intend to claim it anyway.






· State of mind is irrelevant - courts just look for 1) lack of permission and 2) occupier's act and statements objectively appear to be claims of ownership.






· Disclaimers of ownership - If adverse possessor disclaims ownership in order to persuade the owner not to sue, the possessor has stopped being adverse.






· Boundary disputes - Maine Doctrine says no adverse possession if the occupier had a good faith but mistaken belief that the property was hers, and would not have occupied had she known the true facts (applied in minority of states)





v. Color of Title not claim of right - A possessor who claims color of title is one who has a defective deed or other writing that purports to deliver title to the possessor (but possessor does not know the title is invalid).  






· Possessors who enter under color of title satisfy the adversity element.






· A few states require color of title for adversity claims.




d. Continuous for the limitations period.





i. Continuous possession is "as continually as would a reasonable and average true owner of the property" - Howard v. Kunto and the adversely possessed vacation home.





ii. Must know the normal use of the property.




e. Continuity and Tacking





i. If privity of estate exists between the prior possessor and the present possessor, then tacking is valid 





ii. Privity of estate [here] is the actual, voluntary transfer of either the estate in land or possession of it.



3. Extent of the Property Acquired by Adverse Possession



4. Statutory Issues.



5. Adverse Possession by Tenants and Co-Owners



6. Adverse Possession of Personal Property



7. Title Acquired by Adverse Possessor



8. Alternatives to Adverse Possession in Boundary Disputes


F. Accession



1. General Rules



2. Mistaken Improver of Real Property

III. Personal Property


A. Introduction


B. Bailments



1. Bailers, Bailees and Third Parties


C. Gifts



1. Intent 



2. Delivery 



3. Acceptance



4. Gruen v. Gruen, An illustration

Freehold Estates

I. Origins and Taxonomy of Freehold Estates


A. Estates in land



1. Possessory estate = right to possess immediately



2. Future interest = right (or possibility of right) to possess land in the future.


B. Feudal Tenures



1. Feudal Incidents - means of making feudal tenants instead of selling land in fee simple.




a. Land would be sub-infeudiated to children for nominal fees (like a rose once a year) in order to avoid taxes on inheritance. 



2. Feudal Death Tax Avoidance and Statute Quia Emptores.




a. Statute Quia Emptores forbade subinfeudiation of fee simple.




b. Created a system of transferring fees involving such acts as handing over a clod of dirt.


C. Taxonomy of Freehold Estates

II. Fee Simple


A. Absolute or Defeasible (three types)


B. Fee Simple Absolute



1. Perpetual



2. Magic words: "to A and his heirs"



3. Habendum clause = words of limitation.




a. If limitation is "and his heirs", it is perpetual, therefore, a fee simple absolute.




b. Less than "and his heirs" is not a fee simple absolute (although modern courts prefer larger estates.


C. Alienability and Inheritance of the Fee Simple Absolute



1. Alienation - owner in FSA has full rights to covey the FSA to whomever he wants.



2. Devise (transfer by will) - not allowed until Statute of Wills in 1540.  Before, land went to heirs, which is decided by law.




a. People with wills have devisees (those who get real property) and




b. Legatees (those who get personal property)



3. Inheritance - refers only to transfers of property of those who die without a will.  Property is divvied up by the intestacy statutes to heirs at law




a. First to "issue" (children)




b. Then to collateral kin (brothers, sisters, nieces, nephews)




c. Then to the state if there are no heirs.

III. Fee Tail


A. Vestige of primogeniture.


B. Most states have statutorily eliminated the fee tail



1. Fee tails turn into Fee Simple Absolutes.



2. States which do allow fee tails still provide for disentailing by a simple transfer in fee simple.



3. SC, IA, TN recognize the creation of a fee tail as a fee simple conditional.

IV. Life Estates


A. Nature of a Life Estate



1. Life estates may be defeasible.



2. Life Estates Pur Autre Vie - a life estate measured by the life of some other person, not the one possessing the property.



3. Life Estates in a Group or Class of People - operate like tenants in common.  Life estate is extinguished when all of them die.



4. Ambiguous Grants - try to keep with the intent of the grantor.




a. Exception for restraint of alienation (White v. Brown)



5. Transferability and Valuation - you can transfer a life estate, but the value is lower than a fee simple because the possessory interest dies with the person who has the life estate.


B. The Modern Life Estate



1. Judicial Responses to Inflexibility of the Legal Life Estate



2. Judges may order the sale of the life estate when there is an equitable necessity (Baker v. Weedon - elderly woman had life estate in a farm she was not able to live off of and prevented from selling to developers by the remaindermen.  Court ordered some division [not the farmhouse] so that the widow could have "reasonable needs" met)


C. Waste



1. Waste permanently impairs the property's value; it is inherent in the use of property for life.



2. Affirmative Waste - voluntary waste, done to permanently damage property (removal of timber, mining, etc)



3. Permissive Waste - involuntary, almost negligent, waste; fails to act reasonably in order protect deterioration.



4. Ameliorative Waste - voluntary activity which increases the value of the property.




a. Action for ameliorative waste must show destruction of the intended purposes for which the remaindermen have an interest.

V. Defeasible Fees


A. Future events may affect these fees.


B. Fee Simple Determinable - grants a fee simple only until some future event occurs.



1. Magic Words 




a. So long as




b. Until




c. During




d. While



2. Habendum clause (the stuff after "so long as" or other term) creates a servitude or use condition.



3. Transferability - fully transferable, but the nature of the estate stays the same (you can't destroy the habendum clause)



4. Abolished in some states - California and Kentucky.


C. Fee Simple Subject to Condition Subsequent



1. Adds a "string" to the FSA, allowing the grantor to pull back his FSA if something happens.



2. Magic words:




a. Provided




b. However




c. But if




d. On condition that



3. Action necessary to assert right of entry - grantor must take substantial steps to recover his FSA




a. Filing suit to quiet title




b. Maybe a letter stating intent (better, perhaps, a series of letters)



4. Transferability - fully transferable, but the condition won't go away, and right of reentry of the grantor remains. 



5. Preference for Fee Simple Subject to Condition Subsequent




a. Because fee simple determinable produces automatic forfeiture, and there is a preference for larger estates, FSSCS is likely to be chosen if the grant is ambiguous.


D. Some Consequences of Classification Defeasible Fees



1. Grantor can transfer his right of reentry or reverter. (old common law said they could only be inherited)



2. Accrual of a Cause of Action for Recovery of Possession - adverse possession is possible if grantor does not exercise his rights after a limiting condition occurs.




a. Same can be said of doctrine of laches - if grantor fails to act on his rights, grantee gets to keep a FSA.



3. Effect under the rule against perpetuities 




a. RAP designed to foster alienability and marketability of property.




b. Life in Being plus 21 years (USRAP)




c. Date of transfer plus 80 years (Oregon statutory RAP)




d. Future interests which are too far in the future are destroyed.



4. Mahrenholz v. County Board of School Trustees




a. Huttons granted land to be used "as school purposes only"




b. Said it would "revert" to grantors if use was not consistent.




c. Huttons died, son inherited land, conveyed land to Mahrenholzes




d. Court had to determine if the grant was determinable or SCS





i. Determinable = right of reentry





ii. SCS = forfeiture/reverter


E. Some Problems with Defeasible Fees



1. Invalid restraint on alienation (Odd Fellows)




a. Must have reason for grantor to convey with use restrictions 




b. Grantor can not restrict alienation simply because he doesn't want the property sold. 



2. Defeasible fee or covenant? Depends on enforceability.




a. Covenants result in damages or injunctions.




b. Defeasible fees result in reverter or right of re-entry.



3. Valuation of the Defeasible Fee and the associated future interest.




a. Ink v. City of Canton - land conveyed for public park, taken by eminent domain.  




b. How do you value a public park?  Lower than resident cost…  cheap solution for county?


F. Fee Simple Subject to Executory Interest



1. Can be divested or shifted from one transferee to another upon the occurrence of some event.



2. A contingent remainder which can go to a third party rather than revert to the grantor.



3. Same magic words as creating a fee simple subject to condition subsequent.

VI. Restraints on Alienation of Freehold Estates 


A. Attempts to restrain alienation are usually void.


B. Types of restraints



1. Forfeiture - to A, but if A tries to sell, to B.



2. Disabling - to A, but no further transfer by A



3. Promissory - to A, and A promises not to sell.


C. Total Restraints on a Fee Interest are VOID.  De facto.


D. Partial Restraints on a Fee Interest - valid only if for reasonable purpose, limited in duration.


E. Restraints on Life Estates - easier to upheld due to the belief that a life estate is for "support"



1. Legal life estates - theoretically alienable, but not very marketable.



2. Equitable life estates - disabling restraints are known as "spendthrift trusts"

Future Interests

I. Not possessory, but capable of becoming possessory in the future.


A. No right to possessory interest - sue for trespass, easements, adverse possession ouster, etc.


B. Right to not have waste committed by the current possessor, as long as interest is not subject to divestment, or contingent.

II. Future Interest Retained by Grantor


A. Reversion



1. Created when grantor conveys lessor estate than he originally owned.



2. Reversions are always vested



3. Looks like a remainder, but is retained by a grantor, not created in the transferee.



4. Also looks like a possibility of reverter - both are retained by the grantor - but reverter is for when grantor conveys a "determinable" version of the same estate he owns, rather than a lesser estate.


B. Possibility of Reverter



1. When estate conveyed is the same quantity of estate, but it comes with a determinable limitation.



2. Possibility of reverter is created unless grantor creates a third party who would get his possibility of reverter (executory interest).



3. Transferability - most states now permit (used to be by inheritance only)



4. Termination - Sometimes, this is subject to RAP.



5. Statutory Abolition - where determinable estates are abolished, so is possibility of reverter.


C. Power of Termination or Right of Reentry



1. Transferability



2. Termination



3. Effect of Abolition of Determinable Estates

III. Future Interests Created in Grantees


A. Remainders



1. Future interest created in a grantee that will become possessory on the expiration of the prior possessory interest.



2. Future interest.  May be in fee simple, fee tail, life estate, etc.



3. Classification of Remainders




a. Vested (certain)





i. Vested remainders subject to divestment are certain to become, but not certain to remain possessory because there is some condition subsequent which may divest their interest to an executory interest.





ii. Vested remainders subject to open are certain to become possessory to a class of people, but the class of people is not fully known.  Class is open until it is not possible to gain new entrants.





iii. Indefeasible vested remainders are certain to become and remain possessory




b. Contingent (uncertain)





i. Vests when condition precedent is met.





ii. Alternate contingent remainders: To A for life, then to B if B does not do X, but if B does X, then to C.






· Alternate because B has a contingency AND C has a contingency.





iii. In the case of ambiguities, the law prefers a vested remainder to a contingent remainder.


B. Executory Interest



1. Historically comes from the ritual livery of seisin.  You can't give someone a clod of dirt in advance...



2. Future interests in a grantee that divest either




a. Another grantee's possessory interest (Springing Executory Interest) OR




b. The grantor's interest at some future time (Shifting Executory Interest)


C. Rule Against Perpetuities (Common Law)



1. No interest is good unless it must vest, if at all, not later than 21 years (a generation) after some life in being a the creation of the interest.



2. Designed to eliminate uncertainty in ownership.



3. A set period is permitted for uncertainty, where it will certainly vest or certainly fail to vest.



4. Applies to ALL contingent remainders and vested remainders subject to open; not in interested created in the grantor.



5. For an interest to be proven that the interest will necessarily fail or vest within the permitted period.



6. Exceptions for charities.



7. The fertile octogenarian - the RAP presumes that a person of any age is capable of having children.



8. The unborn widow - without more, the phrase "A's widow" is construed to be whoever A is married to when he dies.  Even if A is married when the interest is conveyed "to A's widow", we don't really know who the widow is until A dies.



9. RAP applies to commercial option agreements as well.


D. USRAP (Uniform Statutory Rule Against Perpetuities)



1. "wait and see"



2. No validating life



3. Creation of the interest plus 90 years.



4. Interest is not judged as valid or invalid until after 90 years.



5. Different states have modified differently now.

IV. The Trust


A. Introduction


B. The Basics of the Trust


C. Advantages of the Trust

V. The Marketability Rules


A. Introduction 


B. Destructibility of Contingent Remainders



1. Effect of Merger



2. Limited Effectiveness of the Rule



3. Modern Replacement of the Rule


C. The Rule in Shelley's Case



i. The Rule


D. The Doctrine of Worthier Title



1. Statement of the Doctrine



2. Operation of Worthier Title



3. Distinguished from Shelley's Case



4. Criticisms of the Worthier Title


E. The Rule Against Perpetuities (RAP)



1. Brief Summary of the Rule



2. Vesting



3. Measuring or Validating Lives



4. The curious problems of defeasible fees



5. Classic Traps for the Unwary



6. Applicability of the RAP to commercial transactions



7. Reform Doctrines



8. The End of the Rule?

Concurrent Ownership and Marital Interest

I. Forms of Concurrent Ownership


A. Introduction



1. When the same interest is owned by more than one person at the same time, there is concurrent ownership.



2. Five forms of concurrent ownership:




a. Tenancy in Common (separate by undivided interest in the same interest in the property)




b. Joint Tenancy (ownership of undivided share in the same interest, but surviving tenants own the entire estate)




c. Tenancy by the entirety (marriage only)




d. Co-parceny (extinct in the U.S., related to primogeniture)




e. Tenancy in Partnership (related to business partnership - not studied)


B. Tenancy in Common



1. Nature of Tenancy in Common




a. Separate but undivided  interest in the same property




b. Each owns a fraction of the property, each entitled to use/possession, but can not prevent the other from using/possession.




c. No survivorship rights - interest in tenancy in common can be alienated, devised or inherited.



2. Presumption of Tenancy in Common




a. Law prefers tenants in common.




b. Assumed (without evidence to the contrary) that grants to two or more people (provided they are not married) are tenancies in common.



3. Rights to Possession




a. Each tenant has the right to possess the entire property.




b. Issues come up if other cotenants object.




c. No real cause of action unless possession to another cotenant is denied.



4. Uneven Share and Different Estates




a. Tenants in common can have uneven shares of an estate (say, 1/3 and 2/3)




b. Extrinsic evidence, like how much each paid, can go towards establishing shares in the property.


C. Joint Tenancy



1. Nature of Joint Tenancy 




a. Right of survivorship is hallmark - surviving tenants take over deceasing tenants' shares.  Last one standing owns it all.




b. When a joint tenant dies, his entire interest in the estate dies with him.




c. Theory behind it is that of a joint tenants bound together as a single owner.  Each is a mere participant in a single ownership.



2. The Four Unities of Joint Tenancy 




a. Time - joint tenants receive all their interest at the same moment in time.




b. Title - all joint tenants must receive their interest under the same instrument (deed, title, will, etc)




c. Interest - Each joint tenant must have identical interest in the property





i. The same share of the undivided whole





ii. Same duration of estate




d. Possession - each tenant has the right to possess the whole of the property.  If other arrangements are made, they are generally recognized at law if they are consensual to all the joint tenants.



3. Creation of Joint Tenancy




a. Magic words needed - tenancy in common is preferred - "in joint tenancy" or "as joint tenants"




b. "as joint tenants with right of survivorship" is preferred (some states require it)




c. Any indication that would not meet the four unities would void the joint tenancy.



4. Severance of Joint Tenancy




a. A joint tenant can destroy the joint tenancy at any timing by severing the joint tenancy, usually by conveyance.  A tenancy in common results.




b. Common law held that conveyance to yourself is not valid; needed a strawman to work as an in between conveyance.





i. Riddle v. Harmon changed common law and did away with the strawman conveyance.





ii. Possibilities of secret conveyances which would only be upheld or revealed if the person found it to their advantage.




c. Mortgages





i. Jdxns vary as to whether mortgaging of one tenants interest sever the joint tenancy.





ii. Depends on whether following lien theory (mortgagee has a lien against the property) or the title theory (mortgage effects a transfer of legal title) in mortgages.





iii. Harms v. Sprague - lien theory.




d. Leases generally do not sever joint tenancies.  Lease, however, does not survive the death of the leasing joint-tenant.



5. Joint Tenancy Bank Accounts




a. Joint tenancy for bank accounts is rarely assumed, regardless of language used.




b. Courts look at intention of the parties when creating the account.




c. Generally, creditors can only reach the portions of the bank account which belongs to the joint tenant-debtor.  Burden of proof is with the joint tenants to show who deposited which amounts.


D. Tenancy in Entirety



1. Nature of Tenancy in Entirety




a. Form of joint ownership only available to husband and wife.




b. Includes right of survivorship.




c. Common law perception that marriage produces one person.



2. Creation




a. Any grant to a husband and wife.



3. Operation of the Tenancy by the Entirety




a. Old common law did not recognize and rights in the wife, and is extinct in the U.S.




b. Modern law treats both spouses as equals - 





i. Equal rights to alienate (includes Oregon) provide that either spouse may alienate their possession or survivorship rights.






· Here, creditors can seize either parties' possessory interest in order to repay debts.






· Survivorship right always remains, though.





ii. Neither spouse may alienate (majority states) their possession or survivorship rights.






· Prevents creditors of either spouse from seizure of their interest in the tenancy.






· Sawada v. Kendo 





iii. Some states split the difference and allow creditors to seize survivorship rights (i.e. debtor survives spouse, creditors get to go after property) but not possessory rights of either spouse (creditors can't go after property while both spouses are alive)





iv. Civil Forfeiture - United States v. 1500 Lincoln Ave. - government was allowed to seize right of survivorship or any rights upon divorce or voluntary conveyance against husband who broke drug laws.



4. Termination




a. Death of a spouse




b. Divorce




c. Joint action of both spouses to convey the property.



5. Personal Property - old law did not allow, as husband owned everything.  Modern law recognizes tenancy in the entirety for personalty. Example: common property states.


E. Partnerships and Coparceny



1. Nature of Partnership Tenancy



2. Nature of Coparceny

II. Rights and Obligations of Concurrent Owner


A. Introduction


B. Partition



1. Tenant may demand partition at any time for any reason, except in a tenancy in the entirety.



2. Partition is accomplished by a suit in equity.  Court will order either:




a. Physical division of the property OR




b. Sale and division of the sale proceeds.



3. Partition in Kind - physical division of the property.  




a. Preferred by courts




b. Must not be physically impossible and in the best interest of the party.




c. Delfino v. Vaelencis - f*d up case where the garbage dump was divided up very weirdly. Physical partition was followed as the "best interest" of Helen, although, financially, the best interests of all was sale.



4. Partition by Sale - sell it and split the profits.



5. Agreement not to partition.  Enforceable ONLY if:




a. Agreement clearly manifests parties' intent not to partition AND




b. Duration is limited to reasonable time.




c. Must also be "fair and equitable".  Changed circumstances are especially relevant.


C. Rents, Profits, and Possession



1. Exclusive possession by one co-owner.




a. Possession of one tenant is OK




b. Exclusion of other tenants is NOT.




c. Jdxns split as to whether one co-owner must pay other co-owners rent for exclusive possession.





i. Some say no liability absent ouster or special duty (majority rule)





ii. Requires three elements:






· Other cotenants have been ousted, OR






· Cotenant in possession owes fiduciary duty to other cotenants, OR






· Cotenant in possession has agreed to pay rent.





iii. Minority states view tenant in exclusive possession owes cotenants their share of fair market rental value.




d. Ouster - occurs if the tenant in exclusive possession if he either:





i. Actually prevents or bars physical entry by a cotenant OR





ii. Denies the cotenant's claim to title.




e. Spiller v. Mackereth - no ouster just because locks changed (never requested a key).



2. Rents from third parties




a. Cotenant who receives rent from third parties is under obligation to account to his cotenants for that rent.



3. Profits from the land




a. Normal rule of exclusive possession apply for farming, animal husbandry or other agricultural uses (Jeffersonian agriculturalists)




b. BUT, if a cotenant permanently removes a resource or asset from the land, he must account to his cotenants for the reduction in the value of the land.




c. Some states require permission from all cotenants for the cutting of timber.


D. Accounting for Costs of Ownership



1. Mortgage payments




a. Each cotenant is obligated to pay his share of the mortgage principle and interest.




b. If a cotenant pays for more than his share of the principle, he is entitled to more than just repayment of the principle - he can enforce all the rights and powers of the mortgagee against his cotenants who fail to pay their share of the principle, including foreclosure.




c. Interest payments paid unequally can only be recovered directly.



2. Taxes - taxes must be paid by all.  Anyone paying more than their fair share can recover that amount against the other cotenants.



3. Repairs




a. Cotenant has no obligation to make repairs.




b. A cotenant who make repairs can not force the other cotenants to reimburse him for those repairs.





i. Unless there is a rental agreement.





ii. Upon partition, these costs can be recovered.



4. Improvements




a. No cotenant has a duty to make improvements.




b. Upon partition, the improving party can only recover the value added by the improvement, not the cost of the improvement.


E. Adverse Possession



a. Possible to adversely possess against cotenants, BUT



b. Must give clear, absolute, unequivocal notice that he claims exclusive and sole title in order for adverse possession to begin.


F. Implied Fiduciaries - fiduciaries will be implied when one cotenant acts to gain an advantage of title over his fellow cotenants.


G. Swartzbough v. Sampson: the boxing ring leased by the husband against the wishes of the wife.

III. Marital Interests


A. Introduction 


B. The Common Law System (old, no longer in use)



1. Femmes Sole (single woman) and Femmes Covert (married woman)




a. Single woman have property rights




b. Married women did not, all their property went to their husbands.



2. Husband Uber Alles - the idea that the property gained value by becoming the husbands in marriage.



3. Wife's Rights




a. Support - wife had right of support.  This is where alimony comes from.




b. Dower - this is the right to a life estate on the death of the husband.



4. Curtesy - this is dower-like right for the husband.  Only attached if issue were born in the marriage.


C. The Modern (mostly statutory) "Common Law" system



1. Rights on Divorce - equitable distribution of assets.




a. Professional skills and credentials are not property, but personal accomplishments that may or may not produce property.  Some states hold the property coming out of this as subject to equitable division, others do not.




b. Some states require restitution of financial support given to the "degree-enhanced" spouse.



2. Rights on Death



3. Antenuptial Agreements and Spousal Contracts


D. Community Property



1. Origins and concept



2. Definition of community property



3. Management of community property



4. Rights Upon Divorce



5. Rights Upon Death



6. Creditors' rights


E. Quasi-Marital Property: unmarried cohabitants



1. Common Law Marriage



2. Contracts



3. Same Sex Couples

IV. Condominiums and Cooperatives


A. Introduction - condos and co-ops combine sole ownership with concurrent ownership.


B. Condominiums



1. Consists of:




a. A fee ownership (long term leasehold) of an individual unit




b. Fractional or percentage tenancy in common interest with all the other condo owners.



2. Creature of statutes



3. Creation - master deed created



4. Owners' Association - may include restrictive rules.  Covenants and Restrictions are tightly binding contracts.  Nahrstedt v. Lakeside Village Condominiums.



5. Conveyance and Financing of Units - similar to regular conveyances, mortgages, etc.



6. Responsibilities for common areas - governed by by-laws



7. No right to partition - owners can not partition



8. Restriction on condominium conversion - municipal statutes may prevent converting rental housing to condominiums.


C. Cooperatives



1. Co-ops are apartment buildings owned by a corporation.  To purchase an apartment, one must purchase the capital shares of the corporation that represent the value of the apartment and enter into a lease with the corporation for the occupancy of the apartment. - person is part owner and part tenant for the apartment. 



2. Financial operation




a. Can have mortgages, but mortgage companies are picky on what the conditions are of the mortgage - lease must subrogate to the mortgagee.




b. Corporation is sole owner of freehold estate.



3. Transfer restrictions




a. Corporation has to approve transfers and sales.




b. Some places require "reasonable" standard of approval.  Others allow refusal for any reason.



4. Limited Liability.




a. Tort liability is that of the corporation solely.

Leashold Estates

I. The Nature of Leases.


A. Origins and development.


B. Dual Nature: Estate and Contract



1. The traditional view: estate



2. The Contemporary view: contract


C. The General Requirement of a written lease


D. What Makes it a Lease?


E. Do not confuse licenses, which are revocable at will by the property owner.



1. Licenses are grants, not usually for a rental payment.



2. Licenses are always revocable at the will of the licensor.

II. The Types of Leaseholds


A. Introduction -lease as legal hybrid



1. Estate in Land (traditional view from English Feudal Law) AND



2. Contract (contemporary view based on urbanization and less Jeffersonian agrarians)



3. Three types of leaseholds.



4. Difference between lease and license, profit a prendre or easement.




a. Easements and licenses are the right to use the land of another.




b. A profit a prendre is the right to take something fixed to the land of another.




c. Only the lease gives possessory rights as opposed to use rights.  Leaseholds give the lessee the exclusive possessory right to the property.




d. Lessees have all the legal rights of a possessor:





i. Ejectment (to oust a wrongful possessor)





ii. Trespass (to recover damages for physical invasion)





iii. Nuisance (to recover damages or abate nonphysical interference with a possessor's use and enjoyment)


B. Term of Years (Type 1) - single, fixed term.



1. A term of years may be defeasible, determinable or subject to a condition subsequent.



2. Indeterminate term - no dates given.  "for the duration of the war", "until the Cubs beat the Yankees" - generally seen by courts as tenancy at will, because term is unknown.



3. Length of the term - term of years can be any length, although some states have statutes restricting the length.


C. Periodic tenancy (Type 2) - a leasehold for a recurring period of time, such as month to month or year to year.



1. Must give advanced notice to terminate - common law says six months notice on year-to-year leases, and one months notice for month-to-month leases, or for leases of less than one year.




a. Some states have statutes regulating this.




b. Parties may shorten this notice by agreement, but can not make it longer than called for by law.



2. Fixing the period of periodic tenancies created by operations of law.




a. If lease is void under statute of frauds, but rent has been paid and accepted, then it is generally considered a periodic tenancy with period set in one of three ways:





i. Year to year (closest to what parties intended)





ii. Period measured by rent calculation (rent by calculated by month = M2M, rent calculated by year = Y2Y)





iii. Period measured by rent payment (rent paid by month = M2M, rent paid by year = Y2Y)


D. Tenancy at Will (Type 3) - leasehold for no fixed period of time.  Either party may terminate at any time.



1. Distinguished from leaseholds unilaterally terminable




a. If one party can terminate at any time, it is a determinable tenancy, not a tenancy at will.




b. Leaseholds can also be life estate leasehold - Garner v. Gerrish: Robert leased to Lou until Lou desired to terminate (life estate tenancy).  Robert died, and court said that Robert created a life estate for Lou which could only be terminated by Lou or by Robert while he was alive. Looked to the desires of the parties.



2. Termination




a. By the parties - can be terminated by either party.  Question is whether the parties acted.  Landlords terminate by giving notice.  Tenants terminate by giving notice or abandoning the property.




b. By operations at law - If either party dies, if the tenant assigns his lease to another, or if the landlord conveys his interest in the property, a tenancy at will is terminated. 


E. Holdovers: Tenancy at Sufferance - people who remain in possession after their right to do so has expired.



1. What constitutes holding over




a. Remaining in possession voluntarily after your term has expired.




b. Not considered a trespasser in order to not trigger adverse possession.




c. Some states say no holdover unless hardship is put on landlord.



2. Landlord has two options:




a. Eviction and Damages (damages for loss of possession)





i. Some states (not many) allow landlord to use reasonable self help to evict.




b. Election of a new term (bind the tenant for a new term, equal to term of the previous lease.)




c. Once a landlord makes an election of a remedy, it is irrevocable. 




d. Landlord must elect a remedy within a reasonable time.  Kilbourne v. Forester said 2 years was reasonable, but that is most likely the outer boundaries of reasonable.



3. Statutory Alterations - statutory limitations on landlord damages for willful holdovers.

III. Delivery and Possession


A. Introduction - landlord must be able to deliver the legal right to possession, but states are divided as to whether landlord must deliver actual, physical possession.


B. Implied Obligation to deliver legal right of possession



1. Power to demise - landlord must have the legal right to lease the property.



2. Landlord promises that the tenant will have quiet enjoyment of possession.



3. Continuing obligation - legal ability to deliver title is ongoing.  If anyone with a better title than the landlord shows up, then the landlord failed to deliver his promise of legal right.



4. Waiver by tenant - Tenant can waive this right if he enters into the lease knowing that a paramount title exists.


C. Obligation to Deliver Actual Possession



1. The English Rule (majority states) - requires (implied-in-law) landlord to deliver physical possession.




a. Tenant who does not get possession does not have to pay rent.




b. Partial possession is possible - if only part of the tenants right is taken away, he gets to pay only the part of the rent he gets possession for.



2. The American Rule (minority states) - requires landlord to deliver only legal possession.




a. If tenant wants to take possession, he must sue to get the holdover out.




b. Tenant has to pay rent, even if can not take possession.


D. Tenant Obligation to Take Possession - tenants have no obligation to take possession, unless the lease obligates them to do so.



1. Lease for gasoline station with rent based on gallons of gas sold.  Tenant was required to take possession (Mercury Investment Co v. F.W. Woolworth)

IV. Subleases and Assignment


A. Introduction


B. Assignment



1. Conveys 100% of the remaining interest in the lease.



2. Assignments create privity of estate with the landlord.




a. Assignment of the landlord's reversion places the assignee and the tenant in privity of estate.




b. Promises that run with the leasehold estate:





i. Intent - original parties' intent must intend that the promises bind assignees.





ii. Privity - Assignee must be in either privity of estate or privity of contract in order to enforce a promise.





iii. Touch and concern - promises much "touch and concern" the leasehold. - performance of the promise must be connected to the use or enjoyment of the estate, and any promise must have both a benefit and a burden.





iv. Personal promises don't run with the land - personal promises must be performed, even after the leasehold has run.



3. Assignment does not destroy the privity of contract the original lessee had with the landlord.




a. Landlord's acceptance of rent and consent to assignment does not constitute a release from the original contract.




b. Tenants not released from the contract are still liable to the landlord under it.



4. Assignor tenant liability




a. An assignee in privity of contract with the landlord remains liable for default of subsequent assignees.




b. An assignee in privity of estate with the landlord is liable only for the default that occurs duing the period in which there is privity of estate.




c. An assignor who has not been released remains in privity of contract with the landlord and is liable for the default of any assignee.



5. Multiple Assignments - same rules as above.


C. Subleases



1. Conveys a partial interest - anything less than his entire estate - in the remaining lease.




a. Subleasor retains a reversion.




b. Some states treat it as a right of reentry rather than reversion.



2. Subleases do not create privity of estate or privity of contract between the landlord and subtenant.



3. Tenant default under the Principal Leases


D. Distinguishing an Assignment from a Sublease



1. Parties Intentions - was it for full interest, or partial interest?



2. Substance of the Transfer



3. Pitfalls of Error




a. Double rent - person with assignment who thinks he has a sublease pays rent to the tenant, when he actually owes rent to the landlord.




b. Merger: Sublease for the entire remainder without retaining a reversion creates an assignment.


E. Lease Provisions Restricting Assignment or Sublease



1. Strict Construction



2. Limits on landlord power to deny consent - 




a. Some commercial leases only allow only reasonable refusal to sublet - Kendall v. Ernest Pestana, Inc. failure to allow subleasing on airplane hanger.




b. Anti-discrimination laws - can't base refusal to sublet or assign on race.



3. Landlord waiver - once a landlord has waived a transfer restriction, it is destroyed.

V. Tenants Obligations


A. Introduction


B. Pay the Rent



1. Amount of Rent - what's stated in the lease, or a reasonable rental value.



2. Used to be independent of landlord's obligation but modern law makes it dependant on some landlord obligations.



3. Accrual - when the rent is due.  Usually in the lease.


C. Waste Avoidance



1. Limited to term of the lease.



2. Duty to repair: duty to avoid permissive (involuntary) waste.




a. Tenants must repair reasonable wear and tear.




b. Keep premises in good repair.




c. General repair clause can obligate the tenant further.



3. Duty to Avoid Damage: duty to avoid affirmative (voluntary) waste.


D. Refrain from Illegal Uses



1. Landlord knowledge of intended illegal use - lease is unenforceable at common law.



2. Landlord ignorance of illegal use - landlord can enjoin the illegal activity and seek damages


E. Honesty as to intended purpose - tenant can not misrepresent his intention.


F. Duty not to commit nuisance - applies to all who possess land.


G. Duties from Express Lease Provisions - anything that is not illegal, unconscionable, or otherwise violates public policy.


H. Circumstances Excusing Tenant Obligations



1. Sole Use Becomes Illegal: tenant bargains for a use which later becomes illegal, then lease is frustrated.



2. Primary use illegal but other uses permitted - if #1 applies, but other reasonable uses still exist, then the lease is still valid.



3. Conditional legality of use - weird, not studied; jdxn split



4. Destruction of the leasehold property - nowadays, destruction (including inability to use for intended purposes) of the leased property lets the tenants out of the lease provided tenant did not cause the destruction.




i. Long term leases can get out of this.




ii. Agricultural exceptions for Jeffersonian agrarians.



5. Loss by eminent domain - gov't takes leased property, lease is terminated.



6. Frustration of intended purpose - commercial leases only -  must show:




i. Extreme Hardship




ii. Third party unforeseeable action caused the frustration




iii. Makes the mutually intended purpose of the leasehold 




iv. Virtually impossible to accomplish.

VI. Landlord's Remedies


A. Introduction


B. Remedies Typically Derived from Lease Provisions



1. Rent Acceleration - makes the rent for the remainder of the lease due at one time if the tenant defaults.



2. Security Deposits - money for security of tenant performance.



3. Liquidated damages - must be reasonably related to probable amount of damages sustained.



4. Confession of Judgment


C. Remedies derived from statute and common law



1. Eviction - depends on language of the lease, but non-payment of rent is about the only reason at common law that a landlord can evict a tenant.




a. Landlord retains a right of re-entry.




b. Lease is determinable, based on payment of rent.




c. Landlord must give the tenant a reasonable time to cure the default (pay the rent) Unlawful detainer.





i. Notice to quit - landlord must give notice to tenant (notice to quit)





ii. Eviction proceedings are given court preference dates.




d. Ejection - traditional common law remedy, but not favored on court dockets, and the tenant gets to argue affirmative defenses.  Unlawful detainer only requires showing of failure to pay rent.




e. Self help:





i. No self help - slender minority of states.





ii. Reasonably forceful self-help





iii. Peaceable self-help (most jdxn): Peaceful efforts for ouster only.  Jdxn broadly define peaceable, and limits can be severe (i.e., not even opening a lock)



2. Tenant abandonment - seen as tenant attempt to surrender the lease.




a. Landlord options (exclusive and immediate when elected):





i. Accept surrendered offer and terminate the lease.






· Damages are the transactional costs to find a new tenant and re-let the property.






· Starts at time of surrender and termination





ii. Reject the surrender by leaving the premises untouched (minority view due to public policy for available rental units).






· Damages can include remainder of lease for term.






· Minority of states still enforce.  Most have public policy against.





iii. Retake the premises and re-let the premises for the benefit of the tenant.






· Takes into account landlord's duty to mitigate damages.






· Damages are for transactional costs and months not paid for.



3. Seizure of the tenant's personal property - small minority of states allow for landlord to seize tenants personal property in order pay rent due (distress or distraint).  Now not allowed due to rules against self-help.

VII. Landlord's Obligations and Tenant's Remedies


A. Introduction


B. Quiet Enjoyment - landlord must allow tenants quiet enjoyment of their possessed property.



1. Actual total eviction



2. Actual partial eviction



3. Constructive eviction - situation gets so bad, tenant sees no other option but to leave.




a. Substantial interference




b. Wrongful act or failure of the landlord




c. Substantial and material deprivation of the tenant's beneficial use and enjoyment of the premises.  Reste Realty Corp v. Cooper - driveway owned by landlord continually flooded Cooper's leased premises.




d. Complete vacation from the premises.


C. Warranty of Habitability



1. Implied Warranty of Habitability: General



2. Implied Warranty of Habitability: Rationale (Hilder v. St. Peter)




a. Urban tenants lack the ability to make repairs themselves




b. No Jeffersonian yeoman.




c. Needed to address unequal bargaining power between urban landlords and tenants.




d. Encourage compliance with housing codes, even for lowest cost rentals.




e. Protects the poor from deplorable housing conditions.



3. Implied Warranty of Habitability: Criticism




a. Usually economic grounds - forcing landlords to keep slums habitable only makes the slums more expensive.




b. Slum lords will withdraw from the market, taking their low income rentals with them.




c. People who replace the slums with high quality rentals will charge too much for them.



4. Scope of the implied warranty of habitability




a. Generally limited to residential leases.




b. Tenant must:





i. Give notice.





ii. Give landlord reasonable time to make the repair.



5. Tenant's remedies for landlord breach of implied warranty of habitability




a. Terminate and leave (constructive eviction)




b. Stay and withhold rent (usually preferred, due to issues finding low income housing)




c. Stay and repair; may deduct costs of repairs.




d. Stay and recover damages





i. Rent abatement or deduction - difference between the cost of the place "as warranted" and cost "as is"





ii. Damages for discomfort and annoyance. (Hilder v. St. Peter)




e. Stay and defend: use this as a defense against eviction for unpaid rent.




f. Punitive damages: available for willful, wanton or fraudulent conduct.



6. Waiver by Tenant - habitability can not be waived.



7. Statutory Codification



8. The retaliatory eviction doctrine - LL may not evict a tenant even if he is entitled to do so if the eviction is in retaliation of reporting housing code violations to government authorities.




a. Only available to tenants who are not in default.




b. Constructive eviction will also satisfy this.


D. Tort Liability of Landlords



1. An aside on tort theory



2. Pre-existing dangerous conditions



3. Conditions occurring during the lease term



4. Common Areas



5. Landlord covenant to repair



6. Statutory or judicially created duty of landlord to repair



7. Strict liability



8. No special rules for landlords



9. Exculpatory clauses

VIII. Fixtures


A. Introduction - fixtures (Chattel) belong to the landlord; non fixed chattel will become the landlords if the tenant leaves them behind (abandonment) 


B. Rent Control



1. Criticisms - unconstitutional taking of land without compensation.  Depriving landlords of the right to earn a reasonable rate of return on their investment.



2. Defenses - Social benefits of keeping the "economically vulnerable" (i.e. poor and elderly) from being unable to afford a place to live.


C. Anti-discrimination statutes



1. 42 USC 1982: the 1866 Civil Rights Act




a. Prohibits private discrimination with respect to sale or rentals of real property



2. Fair Housing Act




a. Further prohibits private discrimination.  Includes, race, sex, religion, national origin, people with handicaps, people with children (except in "seniors only" developments).




b. "Handicap" definition is not as broad as the ADA - does not include drug addiction or cross-dressing.




c. Exemptions:





i. Sale or lease by owner of a single family dwelling (as long as the owner doesn't own more than three of these single family dwelling rentals)





ii. Owner occupied rental housing of four units or less.



3. Comparison of 42 USC 1982 and Fair Housing Act




a. 1982 has no exemptions.




b. 1982 applies to all property, FHA only to residential property.




c. 1982 only applies to racial discrimination, not other minority statuses. 



4. Proof of Forbidden Discrimination




a. DON'T advertise for a specific race/sex/religion




b. Must show discriminatory effect - bad attitude doesn't cut it (Soules v. Department of Housing and Urban Development.



5. State and Local Laws

Transfers of Real Property - NOT COVERED.

Assuring Good Title to Land - NOT COVERED

Judicial Control of Land Use: Nuisance and Support

I. The Substance of Nuisance


A. General Principles



1. Weigh the benefit of the utility with the gravity of the harm.



2. General principle: one must not use one's property so as to injure another's property.



3. Elements:




a. Use of own land is unreasonable manner which




b. Substantially lessens another person's




c. Use and enjoyment of their land.


B. Private Nuisances



1. Private nuisances must be intentional and unreasonable. OR unintentional conduct that is either negligent, reckless or inherently dangerous.



2. Intentional conduct




a. Balancing harm and social utility.  If the gravity of the harm outweighs the social utility, then it is a nuisance.




b. To look at the harm, consider: 





i. Extent of harm - tangible injury to ordinary people.





ii. Character of the harm





iii. Social value of the utility - spite fences are a nuisance because they serve no utility.





iv. Suitability of the location





v. Practical difficulty in preventing the harm.



3. Unintentional conduct



4. Substantial interference




a. Some courts just look for substantial interference - substantial interference with exclusive right of possession (similar to trespass law)




b. Threshold for nuisance is low, but balancing test is used in awarding damages.


C. Public Nuisance



1. Affects the rights of the public as a whole



2. Usually a public nuisance is also a private nuisance.



3. Enforcement is usually by public officials.




a. An individual can bring suit for public nuisance if he shows he has been specially injured by the nuisance.




b. This rule has been relaxed by some states to allow more private action for public nuisance.


D. Relationship to Trespass. 



1. Exclusive right of possession (trespass)



2. Use and enjoyment of land (nuisance)




a. Martin v. Reynolds Metals - trespass on an atomic level (also the dairy farm case)




b. Noise, however, doesn't trespass - Wilson v. Interlake Steel Co.

II. Remedies: Four Views of Nuisance


A. Introduction: the economic theory of modern nuisance law



1. Transaction costs: the gap between theory and reality




a. Bilateral monopoly - when only two people are involved, each acts as a monopoly.




b. Free riders - want benefit of nuisance settlement without paying for it.




c. Holdouts (mirror image of free riders) - 



2. Who get the initial entitlement




a. First user and "coming to the nuisance" defense



3. Economic and legal theory and remedies


B. No nuisance: continue the activity.  Self explanatory.


C. Nuisance: Enjoin and Abate the activity



1. Nuisance is found.



2. Estancia Dallas Corp. v. Schultz: noisy air conditioner - court applied the "threshold of harm" test under Jost.  The threshold was crossed, and Estancia was prevented from using their a/c because the harm felt by Schultz was too great (total value in his home lost)


D. Nuisance: Pay damages and continue the activity - when transaction costs may be too high to enjoin the activity.



1. Damages awarded are permanent damages - amount sufficient to compensate for past and future damages.



2. Boomer v. Atlantic Cement: Cement manufacturer was found to be a nuisance, but balanced the benefit of continuing operations in awarding damages instead of injunctive relief.  Damages were paid for the effective servitude that went with the land.


E. Nuisance or not: Enjoin the activity but award damages to the enjoined party



1. Spur Industries v. Del E. Webb Development Corp.: feed lot found to be a nuisance, but Del Webb had to pay for the effective of moving the feed lot because he came to the nuisance.

III. Support Rights


A. Introduction - Every landowner has the right to continued physical support of his land by abutting land.


B. Lateral Support



1. Land itself - If lateral support is remove, there is strict liability in the property owner who removed the support to the neighboring property for the damage to the land.



2. Structures - Liability for collapse of structures on the land if the landowner was negligent and the collapse would not have occurred but for the added weight of the structure OR the collapse would have occurred whether or not the structures were there.



3. Many urban areas have lateral support as strict liability even for structures.  Makes more sense in urban areas than rural.


C. Subjacent Support



1. Only an issue if someone other than the surface rights owner owns the subsurface (mining) rights.



2. Owner of the underground mineral rights is strictly liable for any damages caused to land or structures on the surface resulting from the withdrawal of subjacent support. (except when it means they can't mine coal in PA)

Servitudes: Land Use Limits Created by Private Bargain

I. Introduction


A. The concept


B. Easements



1. Easements are use rights which run with the land.



2. Easement will be expanded in usage if it involves the natural/normal development of the dominant estate.


C. Covenants Running with the Land



1. Covenants running with the land are promises to use the land (or not use the land) in a specific manner.



2. Real covenants: Enforceable at Law (damages)




a. Requires privity of estate - vertical and horizontal - as well as intent, notice and "touch and concern"



3. Equitable servitudes: Enforceable in equity (injunction).  Do not require privity.

II. Easements


A. Introduction



1. Defined and distinguished from fee simple




a. Use rights.




b. Not possessory rights.  You can't sue someone for trespassing on your easement.




c. Generally, grants for limited times and limited uses are easements, not fee simples.




d. Easements are associated with their use (how, who when)




e. Some courts say and ambiguous grant grants the largest estate (fee simple), others say the smallest (easement or license)



2. Types of easements




a. Affirmative - easements which allow for a specific use.




b. Negative - easement which prevent a specific use.





i. Common law recognizes only four negative easements:






· Light






· Air






· Subjacent or lateral support






· Continuing flow of artificial streams.





ii. Statutory law permits some negative easements, but generally prefer that they are real covenants.




c. Appurtenant Easements





i. Easement appurtenant is one that benefits the owner of another parcel of land.






· Benefited parcel is the dominant estate.






· Burdened parcel is the servient estate.





ii. Easement right is "incidental to" or "appurtenant to" the dominant estate.




d. Easement in gross





i. An easement that is designed to deliver a personal benefit rather than to benefit a landowner is an easement in gross.





ii. Easements in gross are not appurtenant to or incidental to any parcel of land.





iii. Examples:






· Easements across land for a person to reach the beach (personal benefit, no land benefited)




e. Courts prefer ambiguous grants to be seen as appurtenant easements rather than easements in gross. 



3. Profits a Prendre - the right to take natural resources from the land of another.




a. Generally seen as "in gross" rather than appurtenant (i.e. right doesn't transfer with the land)




b. Profits a Prendre are freely assignable.



4. Licenses




a. Licenses are simply permission to enter the licensor's land. No use or profit.




b. Licenses can be revoked at any time.  Easements can not be revoked.




c. Courts prefer to construe ambiguous cases as a license.




d. Licenses are generally not assignable (easements are)




e. Licenses may be irrevocable if:





i. Licensor expressly makes the license irrevocable.





ii. Equitable estoppel makes it so - reasonable reliance on the license to make improvements on the property. (Holbrook v. Taylor)





iii. Irrevocable license is similar to easement - may be shorter duration (until value is recouped) or as long as an easement.





iv. Arguments in favor of irrevocable licenses look at licensee's reliance.  Arguments against are for the servient estate being punished for being a "good neighbor"




f. License coupled with an interest: licenses which are coupled with some other legally recognized interest are generally irrevocable. Ex: contract to purchase fertilizer, paid after it is spread - can not revoke license to enter land.


B. Creation of Easements



1. Easement by Grant - express deed or grant.




a. Easements in favor of a third party have to be done through a strawman at common law.  




b. CA court said this frustrates the purpose of the parties, and upheld an easement for the benefit of a third party (Willard v. First Church of Christ, Scientist)



2. Easement by Estoppel - aka irrevocable license.



3. Easement by Implication




a. Implied from prior use, must be:





i. Common owner - one owner divides her land and reserves as easement for herself, or grants an easement to the others through her land. (Quasi-easements are easements to yourself, an easement-in-waiting)





ii. Reasonable necessity - easement must be reasonably necessary for the use and enjoyment of the dominant estate.  Implies and appurtenant easement - it is reasonably necessary for the LAND, not the user.






· Van Sandt v. Royster (the sewer line)





iii. Continuous use - intended for continuous use.  Does not have to be constant use, but continuous (like continuous possession)





iv. Intended continuation fundamental must show the use was intended to continue, or intended to appurtenant.





v. Existing use - prior use must exist at the time of division.






· Exception possible for commercial subdivision plats which show easements which may not have previously existed across various plots of land.





vi. Apparent (does not mean visible - i.e. sewer line)




b. Implied from Necessity - happens when subdivision land locks a parcel.





i. Common owner - must have been a common owner who owned the whole thing before creating the land-locked parcel.





ii. The easement burdens the last parcel split off by the common owner.





iii. Othen v. Rossier 





iv. Necessity at severance - necessity had to exist when the parcel was severed.





v. Duration - easement lasts as long as necessity exists.





vi. Location - Servient estate gets to select a reasonably convenient location for the easement.



4. Easement by Prescription - like adverse possession of an easement.




a. Elements (exclusive use is not required, as it is in adverse possession):





i. Adverse under a claim of right





ii. Open and notorious





iii. Continuous




b. Prescriptive period is usually the same as the SOL for adverse possession.



5. Public prescriptive easement - the beachhead cases.




a. Implied dedication




b. Custom (Oregon beach cases)




c. Public trust doctrine (Matthews v. Bay Head Improvement Assn.) - the HOA was seen a quasi-public entity which needed to operate in the public interest.  They had to guarantee reasonable access to public beaches, even if it was through private land.



6. Prescriptive easements not permitted




a. Negative easements can not be prescriptive.




b. No prescriptive easement (or adverse possession) allowed on public lands.


C. Transfer of Easements



1. Easements Appurtenant - by their nature are transferable. They are part of the title freely transferable with the dominant estate.



2. Easements in Gross - Commercial easements in gross are transferable; noncommercial easements in gross are not assignable unless the parties intend to permit assignment.




a. Miller v. Lutheran Conference & Camp Assn. - partners acquired bathing rights by prescriptive use in gross, and fishing and boating were in gross easements for commercial purposes, which were meant to be transferable.




b. The transferable easements in gross, however, were not divisible.  



3. Profits have always been assignable. 


D. Scope of Easements - how extensively and intensively may the easement holder use the easement?



1. Things to consider:




a. How easement was created




b. How conditions have changed to affect the originally intended use.




c. What changes in use were reasonably foreseeable by the parties.




d. What changes are necessary to achieve the intended purposes of the easement.




e. Whether a changed use imposes an unreasonable burden on the servient estate.



2. Parties Intentions control



3. How easement was created




a. Grant - Express language of the grant controls.




b. Implication - depends on reason for implication.





i. Prior use - same as by grant.  Prior use controls.





ii. Necessity - Exactly congruent with necessity; no more, no less




c. Prescription - usually for the use of one person alone; whoever was the party who had the long standing adverse use which got the easement by prescription.



4. Change in location of easement - easement can't change location without agreement of both parties.



5. Enlargement of the dominant estate - Easement can ONLY be used for the benefit of the dominant estate.




a. Brown v. Voss - bought attached parcel and tried to build a home on it.  Couldn't use previous easement to reach new house because house was not on the dominant estate.  However, injunction was not given because no evidence of irreparable harm.




b. Dissent said not issuing an injunction took private bargaining powers out of the hands of the parties.



6. Division of an easement's benefit - all about preventing an unintentional increase in the burden on the servient state.




a. Appurtenant easement: Division of the dominant estate.  Must be "normal development"




b. Easements in gross and profits a prendre: 





i. Holders of non-exclusive profit or easement may not divide it.





ii. Exclusive easements in one person can be divided by that person (unless agreement says otherwise)





iii. Exclusive easements in multiple persons (Miller v. Lutheran Conference & Camp Assn.) The "one stock" rule:






· For easements in gross which are exclusive and vested in two or more persons, then division is permitted, but the easement or profit must be used as a single unit.






· Prevents undue exploitation of resources by one user at the expense of his fellow users.





iv. Exclusive easements in multiple persons, the "no increased burden" rule:






· Some courts permit division or "apportionment" if the burden of the servient estate is not increased beyond what was initially contemplated. 



7. Use or Interference by servient estate owner




a. Use by servient estate owner - servient estate owners may increase the use on the easement as long as it does not substantially interfere with the easement holder's use.




b. Interference by servient estate owner: The servient estate owner may not unreasonable interfere with the easement holder's use of the easement.


E. Termination of Easements



1. Expiration - easement by grant expires according to its terms.



2. Merger - If easement holder acquires title to the servient estate, then the easement goes away because you can't have an easement to yourself.



3. Actions of the Easement Holder:




a. Release: Dominant estate owner can release the servient estate.  Must be in writing to satisfy the statute of frauds, since it is a land transaction.




b. Abandonment: Non-use will not suffice.  Must show clear and unequivocal abandon





i. Can be intention to relinquish OR





ii. Purpose inconsistent with its future easement.  Vermont Railway case - using railroad for pedestrian traffic was inconsistent with the use of the easement.




c. Alteration of the dominant estate: if dominant estate is altered so that the easement may no longer be used.



4. Cessation of Purpose: purpose of the easement has completely ceased.




a. Easements by necessity - if necessity is no longer there.




b. Easement by estoppel (irrevocable license) terminates  when license reaped the full value of the expenditures made on reliance of the license.



5. Actions of the Servient Estate Holder




a. Intentional destruction of the servient estate - building easements only.




b. Prescription: Adverse possession by the servient estate - Hickerson v. Bender (servient estate let the easement grow over for 30 years)



6. Changed Circumstances in the Surrounding area

III. Real Covenants


A. Introduction



1. Real covenants defined - promise to use the land.



2. Benefit and Burden - usually a benefiting party and a burdened party.



3. "Runs with the land" - if the dispute is between the contracting parties, contract law applies.  If it's between successors in the land, then it is property law.



4. Remedy available: damages ONLY.



5. Development of the real covenant



6. Covenant, not condition - this is a promise regarding land use, not a condition of land use.



7. Compared to easements - covenants on how land will be used, not for the use of land.



8. Compared to equitable servitudes - Equitable servitudes are enforceable in equity only.


B. Creation of Real Covenants - must be done by written instrument; not created by implication or prescription.


C. Enforceability by or against successors



1. Intent - must indent the burden/benefit/both to run with the land.



2. Horizontal Privity - Privity of estate between the two original parties.  Required for burden to run, but not for the benefit to run.




a. Not between neighbors.




b. Grantor-Grantee or Landlord-Tenant



3. Vertical Privity - privity of estate between the original promisor and the successor to the burdened estate.



4. Touch and Concern the land.



5. Notice (usually covered because of the written requirement)


D. "Running Elements": Intent


E. "Running Elements": Privity of Estate



1. Horizontal Privity - can be overrun by stawman conveyances.  Some states have abolished necessity of horizontal privity.



2. Vertical Privity


F. "Running Elements": Touch and Concern the Land



1. Essential meaning of touch and concern



2. Negative covenants



3. Affirmative covenants



4. Benefits in gross



5. Burden in gross

IV. Equitable Servitudes


A. Introduction



1. Differences between real covenants and equitable servitudes



2. Origins of the equitable servitude


B. Creation



1. By implication from a common development scheme



2. No implied covenants


C. Enforceability by or against successors



1. Intent (intent to have the servitude run with the land - "heirs and assigns")



2. Privity not required



3. Notice



4. Touch and Concern


D. Identifying the benefited land



1. Land retained by the promisee



2. Enforceability by third parties

V. Interpretation of covenants


A. General Rule


B. Building Restriction of Use Restriction


C. Residential Purposes



1. Combined business and residential use



2. Group homes



3. What constitutes family?


D. Racial Restrictions


E. Architectural Approval

VI. Termination of Real Covenants and Equitable Servitudes (like covenants)


A. Merger


B. Eminent Domain


C. Express waiver or Release


D. Expiration of the Covenant


E. Doctrines terminating equitable servitudes



1. Changed conditions within the affected area



2. Changed conditions in the surrounding areas



3. Abandonment: average person test, frustration of purpose test.



4. Equitable Estoppel



5. Laches "unreasonable failure to assert a known equitable right coupled with some prejudice to the defendant" will bar enforcement of an equitable remedy.



6. Unclean Hands - you can sue to enjoin someone else's restricted activity when you're doing the same restricted activity.



7. Balance of Hardships - even when injunctive relief is otherwise appropriate, it may be denied if the hardship of the injunction is worse than the allowance of the activity (Rick v. West)


F. Affirmative Covenants to Pay Money - Perpetual Burden?



1. You can not abandon a fee simple.



2. Pocono Springs Civic Assn., Inc. v. MacKenzie: the perpetual HOA.

VII. Common Interest Communities - condos and co-ops.


A. Introduction


B. Covenants Recorded in the Master Deed - high degree of deference. 


C. Covenants imposed by Homeowners Associations - "reasonableness" standard; will enforce if covenants are reasonable for the promotion of health, happiness and peace of mind of the entire community of burdened homeowners.


D. Cooperative Apartments - since these are owned by a corporation, courts are usually willing to defer to the corporations "business judgment", except for violations of civil rights.

Public Control of Land Use: Zoning - NOT DONE

Takings: The Power of Eminent Domain and Regulatory Takings

I. Introduction


A. Eminent Domain Power - right to take private property for public use.


B. All Property Protected - tangible or intangible.


C. Applies to all Governments - local, state, federal.


D. The Purposes of the Takings Clause



1. Prevents forcible redistribution of Property



2. Takings Permitted Only for Public Benefit


E. The Principle Issues Under the Takings Clause



1. Public Use - not everyone has the same idea on public use.  Recent NH case...



2. Regulatory Takings - when is the taking de facto due to regulations which are so restrictive.



3. Compensation - fair market value.  How to calculate?  Includes reasonable expectations about possible future uses.


F. Constitutionally noncontroversial takings

II. The Public Use Requirement


A. Constitutional text



1. No Takings except for "public use" - even if compensation is paid.



2. The meaning of "public use"




a. Rationally related to any conceivable public purpose.




b. Hawaii Housing Authority - public purpose of preventing land oligarchies. 




c. GM serving public purpose of building new manufacturing plant.

III. Regulatory takings: how much regulation of property is too much?


A. Introduction


B. The Per Se Rules



1. Permanent dispossession




a. Physical permanent (not temporary) invasion of all or part of the property (Lorettos).




b. Confiscation of personal property.



2. Nuisance Abatement - there is no taking if the government is trying to abate a nuiscance.




a. Difference between regulations to prevent harmful use versus those regulation which are supposed to provide public benefit.




b. Hadacheck v. Sebastian (Brickmaking) - which side do you argue?  Public benefit or nuisance prevention.



3. Contemporary view: For prevention of common law nuisance, an objectively reasonable application of nuisance law must apply.  Now, use "harms" balancing test rather than nuisance law.



4. Loss of all economically viable use - must be loss of all economic value. (Lucas v. South Carolina Coastal Council)




a. Partial destruction - economic loss rule applies to 100% loss of 100% of the property.  Less than 100% of the property, and you apply balancing tests.


C. Balancing public benefits and private costs



1. Regulation is not a taking if it substantially advances a legitimate state objective




a. Public benefit must outweigh the private cost of ownership.




b. Regulation must not be arbitrary.




c. Property owner must be permitted to ear a reasonable return on investment in the property.



2. Origins




a. Mahon - "Too far" test.  Regulation went too far in restricting the coal mine's ability to mine.  Constituted a taking.




b. Penn Central - transferable development rights.  Balanced:





i. Nature of the government regulation (the more it is like an invasion, the more it is likely to be a taking)





ii. Reasonable expectations of the property owner (investment-backed expectations)





iii. Degree to which regulation is designed to stop individual harm but not necessarily common law nuisance.





iv. Degree to which the government can actually use the property for public use.



3. Contemporary statement (Penn Central)


D. Exactions: conditional burdens



1. Essential Nexus



2. Rough Proportionality



3. Summary


E. Remedies



1. Injunctive or declaratory relief



2. Damages


F. Academic Theories about regulatory takings
