1) Nature of Property

a) Introduction

i) What can you do with land?

(1) Right to exclude – the most important right

(2) Build on it, Invite others onto it, sell it, give it away, use it to generate income, divide it, grant easements, lease it

ii) rights of property owners v. rights of community

iii) private property – private citizens can own land, tradition inherited from England

(1) argument that this allows for effective allocation of resources

(2) “tragedy of the commons” – when many parties, share land, individual gain from land is always more than individual loss due to mismanagement – so, incentive to abuse, abuse is cheap 
iv) Land use subject to regulations

(1) Government restrictions, community restrictions
(2) Oregon: Land Use Board of Appeals (LUBA) – for challenge of zoning laws.  Appeals go to regular state appeals court

v) Property and the common law system 

(1) If there is no precedent yet established, public policy goals make court decisions

(2) Or, what is social custom?  What does the public expect law to decide?

(3) What are the advantages to making definite rules?

(a) Stronger precedent for some later suits
(b) Discourages frivolous suits

(c) Parties rely on more certain rules when making business decisions

(4) What are the advantages to making more flexible rules?

(a) Less restrictive when trying to draw precedent from cases with facts that aren’t perfectly analogous
(b) Flexibility generally increased, encouraging better judging
(c) Sometimes it’s hard to write clear rules 

(d) Common law system is more flexible than civil systems of codes

b) Rule of Capture

i) Wild Animals 

(1) animals ferae naturae
(2) Difference between trespass and trespass on the case

(a)  trespass on the case is an act on property not in physical possession
(b) Trespass – property is in your physical possession, usually rather violent in nature.

(3) What constitutes occupancy of a wild animal?

(a) Controlling it, depriving it of its natural liberty – trapping, mortal wounding, killing
(b) Must actively pursue animal after mortally wounding it
(i) Subjective intent or objective manifestation of active pursuit?

(ii) Active pursuit leads to actual possession

(c) Pursuit alone is not good enough when animal is still totally healthy
(4) Constructive possession

(a) Legal right to possess something is presumed.  Ie, constructive poss. of an animal if it is on your land – ratione soli – occupancy
(5) Qualified right of property – animal yours so long as it is in your possession.  If it escapes, you cannot claim it as yours any longer.  

(a) Provided that it escapes back into its natural habitat

(b) Escaped pets (domesticated animals) or non-native beasts do not count

(6) Domestic animals 

(a) True owner entitled to possession

(b) If found, finder can defend right to animal against all others except true owner

(i) Many states have statutory time limits for found goods.  After a certain deadline passes, ownership passes to finder
(c) How much money/time goes into making a wild animal domestic?
(i) Industry tradition

(ii) Can you tell the animal had been domesticated?  That it was possessed?
(7) Cannot unfairly disrupt a person practicing his profession – ie hunting
(8) Example cases: Pierson v. Post, Conti v. ASPCA, Keeble v. Hickeringill

ii) Oil and Gas

(1) Minerals ferae naturae -- under common law, originally analogized to animals ferae naturae 
(a) Follow same principles of possession 

(i) Belong to owner of land so long as they are under owner’s land; when it escapes under another’s land, possession is lost 

(ii) Like an animal, can a mineral move to new habitat or return to natural habitat?
1. imperfect analogy that uses bad science
2. is pumping A’s mineral from one place and storing it B’s reserve in another really “releasing mineral back to wild”?

3. This includes escaping due to a spill or other mismanagement – negligent party not responsible because mineral left its possession

(iii) Exlusive rights to capture that mineral while it is under land – first dibs
1. Led to a “mineral rush”—needed to pump as much out as possible at once, lest a fortune be lost to a neighbor.  Glutted the market and ruined the environment.  Everyone drilled straight down.

(2) Now, mineral rights are established on statutory correlative rights theory, and common law rules are no longer valid
(a) Mandatory sharing between persons who are pumping and not pumping

(i) Must be given a share of profits if others are taking out your oil/gas

(b) Wells less in number, and prospecting/pumping is less hasty and environmentally damaging

(c) Landowners have a right to do what they want on their land – until a huge glut is produced…

(d) Also, state statutes and other administrative rules make negligent parties liable in case of a spill

(3) Water also controlled in many states by statutes and administrative law 

(a) West – generally first come, first serve – a settlement incentive
(b) East – riparian/reasonable use rights – compare usage to other parties
(4) Example:  Hammonds v. Central KY Gas Co.

c) Sovereignty

i) Case example: Johnson v. McIntosh over Indian lands – can Indians give title?
ii) Animals: first to gain occupancy is the possessor
iii) Land: first to gain title is the possessor

(1) If both A and B buy same parcel of land, and A receives title but does not record it, B gets land.  Legal title very important!

iv) Abstractive title – history of deed transfers traceable in years and years of public records

v) Historical background to titles
(1) People gained ownership before titling systems developed by possession, occupancy, and the development of settlements
(2) Why should this system be changed?

(3) How do occupancy rights differ from title?

(4) Did Indians even have possession?  They didn’t cultivate land…

vi) Native Americans lost title because of conquest.  
(1) “Conquest” here meant mere discovery of lands by white Christians from England.  Is this fair?  No, but it doesn’t matter now, because a whole system has been built around the idea.
(2) If title was lost, they couldn’t convey it to others.
(3) Cannot challenge this system by holding otherwise in this court decision.  
(a) Entire US system would fall to pieces because it presumes right to title by conquest.
(b) US won title from Britain in the war.  If no title by conquest, no national title to land.  

(c) Land claims across the entire country would have been disrupted.
(d) Indian rights cases controversial, and court was afraid to have power curtailed by Congress as a punishment for a “wrong” decision.

(4) Power to convey title given to US government.
(a) Protect interests in face of western land speculators, foreign nations

(b) All land ultimately belongs to US government -- and will revert to gov’t possession if property is found to be without an owner any longer

d) Physical Extent of Rights in Land

i) Land is owned both horizontally and vertically – a 3-d chunk 

ii) What is reasonable use?  How might use be interfered with by 3rd parties?

iii) Subsurface rights
(1) Old rule was unequivocal possession: “to whomsoever the soil belongs, he owns also to the sky and to the depths.”  Limitations: using property in a manner that injures a neighbor.  Also, commonly shared duties to obey zoning, statutes and regulations, taxes, building codes, etc.
(2) New rule should modify possession with control: “a man who owns the surface…owns not only the land itself, but everything upon, above, or under it which he may use for his profit or pleasure, and which he may subject to his dominion and control.  But further than this his ownership cannot extend.  It should not be held that he owns that which he cannot use and which is of no benefit to him, and which may be of benefit to others.”  
iv) Airspace rights

(1) Only started to be questioned in modern times

(2) Navigable airspace becomes the pubic domain
(a) International air – free passage until after WWI, and air becomes nationally owned

(b) Private air – can be used by government, usually without paying
(3) Eminent domain – must be paid for government taking of airspace, property condemnation
(a) Disruption of enjoyment of property

(b) Decline in property values – a measure of substantial injury
(c) Not just the actual, physical taking of property

(d) Can’t sue government for trespass, so use inverse condemnation action

(4) Property rights include “the right to use, enjoy, and dispose of the land.” – no “taking and damaging” in any way without compensation – right to reasonably enjoy
(5) What about clouds, weather?

(a) Useful to property, so part of property

(b) Natural rights of landowner to effects of weather, climate, etc?

v) Nuisances – what constitutes a nuisance?

(1) Making unreasonable use of personal property to damage others’ property

(2) Interference with use of property, but indirectly – otherwise, sue for trespass
(3) Not every “nuisance” is legally redressable

(4) Tort doctrine – not applicable to government entities

vi) Regulatory takings 

(1) value of property changed because of law or zoning changes 

(2) can only get compensated for this if virtually all of property value is gone

(3) OR measure 37 – government may either pay for regulatory taking, or allow for development to continue after rezoning – so far deemed unconstitutional
vii) Case examples: Edwards v. Sims (cave); Martin v. Port of Seattle (airplane noise); SW Weather v. Rounsaville (cloud seeding)

e) Right to Exclude
i) Most important private property right
ii) Private owner v. public good – owner’s rights balanced against users’ rights
iii) Constitutional issues and overtones

(1) 1st amendment free speech and association

(2) 5th amendment

(3) Property rights under 14th amendment – no government intereference
(4) Supremacy clause 

iv) States v. Federal rights – states have right to define what property is

v) Government or charitable workers have right to enter private property -- also, reporters, if they are doing their job and are invited – State v. Shack 
vi) When limiting property rights, need a really good reason why you are taking those rights from one private owner and giving them to another individual – involves public policy decisions
vii) Freedom of speech on private property – Lloyd Corp. case
(1) What decisions preceded Lloyd Corp?
(a) Marsh– company towns – cannot prohibit activities

(b) Logan Valley – union workers picket supermarket in shopping center – activity related to purpose of center, so ok
(2) Must allow free speech on private property (handbilling, petitioning, etc) if:

(a) Property is at least somewhat open to public

(b) Activity is directly related to function of property

(c) No other reasonable means of communicating the message to the public is available; ie, nearby public streets

(3) In Lloyd, dissent argues that mall permits other free speech activities unrelated to purpose of mall.  So if some are invited, must dissenters be allowed as well?
(4) Shopping centers not generally equated with business districts

(5) Post-Lloyd: Hutchins (Lloyd overturned Logan), Prunyard (CA; states can define private property before 5th amendment rights can be considered) – back and forth case history

(6) In OR: freedom of speech limited by “reasonable time and place”

(a) Lloyd Center case (again) – injunction to stop free speech activity
(b) Fred Meyers cases – appeals court holds that “one-stop shopping” box stores were like a business district, but Supreme Court reverses: sidewalks adjacent to store = private property. 
(c) Rule stands today that any private store can exclude individuals, based on OR constitution.
(7) Private property does not lose private nature just because public is invited onto it.

(8) Ultimately, these cases elevate “Right to Exclude” to a fundamental 5th amendment right

2) Possession and Adverse Possession
a) The rights of land possessors v. land owners
b) Tied into feudal concept of seisin – true owner has seisin if in possession of land, or in constructive possession of land (no adverse possessors present)
c) Why should true owner ever lose property rights?

i) Reward for persons actually using land – encourage cultivation, settlement

ii) Lawsuits ludicrous when event happened years and years in the past
d) Action in ejectment – legal remedy for being ousted from your property
i) Example: Tabscott v. Cobbs
ii) Plaintiff in ejectment (person seeking an ejection) can only keep land under strength of own title
iii) Cannot point out weaknesses in defendant’s title (possessor’s title) to win case
iv) Possessor has what is called “possessory title”
v) “peaceable possessor” – can defend against all challenges to title except for challenge by true owner – or against a prior peaceable possessor 
vi) Law presumes heirs to be true owners – can keep land when they have constructive, not actual, possession of it
(1) Normally, actual possession will defeat constructive possession in court of law

(2) True owners have a deadline to reclaim property, otherwise it will pass to the peaceable possessor, and possessory title becomes legal title
vii) Writ of re-entry – legal remedy for being thrown out of possession

e) Adverse possession
i) Combination of statutes and common law elements.  How must land be used before adverse possession is recognized?

ii) Elements:

iii) Actual 

(1) not constructive
(2) how do you decide what land is in actual possession?

(a) Example – Marietta Fert – live on 20 acres of a 320 acre parcel. 
(b) Possess entire parcel by “color of title”
(i) must be a document that purports to convey land, although actually, document is mistaken and land is not owner’s to convey – good faith requirement – possessor must believe that land is rightfully his 

(ii) must also be adversely possessing under color of title (cannot just live on legally possessed land and have color of title to unpossessed lands)
(iii) color of title in effect gives constructive possession of lands not actually possessed
(c) proportion of land actually possessed to that possessed under color of title doesn’t matter

(d) land must be contiguous

(e) in some states, there can be no adverse possession without color of title
(3) Rules about claiming more than possessed:

(a) Not adversely possessed by another (because this defeats constructive possession)
(b) To boundaries of color of title only
(c) Good faith

(d) Contiguous land

iv) Exclusive 

(1) compared to rest of public – is owner also on property?  What about others?
v) Open and notorious 
(1) owner can tell easily that land is being used by another
vi) Hostile 


(1) jurisdictions vary over whether or not possession must be intentional or unintentional
(2) but -- entering property under someone else’s title (with their permission) means you have authority to be there and so have no adverse possession (need to prove this with documentation)
(3) OR – hostility can be shown by color of title

vii) Continuous for a period of time 
(1) Must use property as that type of property would normally be used

(2) After which possessory title becomes legal title

(3) Take suit to quiet title to make legal title also record title

(4) “tacking” – count predecessor’s adverse possession as own for purposes of SOL deadline

(a) Must have “privity” – some relationship between parties (buyer/seller, inheritor, etc) to establish a reasonable connection
(i) often, passing of a deed (which may be mistaken in its description of lands)

(ii) land transfer frequently permitted if transferor intended to include those lands in deed but made a mistake
(b) Example: Howard v. Kuntos

(c) Not every case of adverse possession permits tacking

(5) SOL varies – average 10 years
(6) “savings clause” – SOL won’t begin to run if true owner is a minor, is infirm, etc – abolished in many states because such individuals have guardians
viii) Adverse possession of mineral rights
(1) Example – Failoni v. Railway

(2) Rights to minerals may or may not be severed from rights to land

(3) Deeds may give color of title to mineral rights along with land
(4) However, have to try to extract minerals to make possession open and notorious and thus establish adverse possession
ix) Adverse possession between cotenants
(1) Example – Mercer v. Wayman

(2) Each tenant has a right to the property, even if they aren’t physically there

(3) Thus – higher standard for giving notice of claim against a cotenant
(a) Verbal notice 

(b) Overt conduct implying notice

(c) SOL clock doesn’t begin to run unless notice is effectively given
(d) OR statute – if adverse possessor/cotenant is paying taxes on more than his tenancy, notice is effectively given

x) Adverse possession not possible against federal or other government lands

3) Estates in Land

a) Introduction and Historical Development

i) Estates in land are temporal divisions of land – who has land now, and who has it later – they are intangible
(1) Present estates

(2) Future estates

(3) Estate planning to best manage present and future interests

ii) The players:

(1) O = true owner; has estate in Blackacre (BA)

(2) A = whomever gets land from O in the future

(3) B = party land sold to

(4) X = strawman, for legal fictions
iii) Short example – O leases BA to A.  A has right to possession, and O has a future interest in BA, to become a present estate when A’s lease is up.

iv) Individuals are entitled to the protection of their future interests

v) History – feudal days

(1) Tenant of lord has life estate only, then land reverts to lord
(2) Eldest sons later permitted to take land; conveyance “to A and his heirs” develops

(3) A eventually permitted to give to B; lord only gets property if A dies without heirs without first giving to B

vi) Eternal tension between O’s and A’s 

(1) O’s want to control use of land in the future

(2) A’s want freedom to do with it as they please

(3) How much control should the dead retain?

(4) Fee tail – attempt by O to control future

b) Freehold Estates

i) Fee simple

(1) O may have possession forever
(2) When O dies, land passes to heirs

(3) O can sell to A
(4) If O dies with no heirs, land “escheats” to state government

(a) “Rules of Descent and Distribution” – very hard to die without heirs of some sort

(b) Although, may be difficult to locate heirs

(c) What does government have to do with property?  
(i) Conqueror ultimately owns land, redistributes it to people as stewards and tenants

(ii) State is a silent owner of property

(5) Fee simple absolute -- infinite
(6) Compare to fee simple defeasible – may end before maximum time
(7) Words of purchase

(a) “to A and his heirs,” or, “to A.”

(b) Transfers fee simple

(i) Failure to use such language when meaning to convey full fee simple can mean that a different type of estate is conveyed instead, which is less marketable

(ii) Example case: Cole v. Steinlauf
(c) what estate do heirs have?

(i) Fee simple interest; no future interest

(ii) A may still sell property.

(8) Once O transfers fee simple, no estate remains for O 
ii) Fee tail

(1) Conveyance “to A and the heirs of his body”

(a) Originally, A could never get rid of land to B

(b) Fee simple conditional

(i) Ensure that only lineal descendants of A will get property 

(ii) Leave out collateral descendants

(iii) If no “heirs of his body,” then property back to O. 

(iv) Fee simple conditionals are less marketable

(c) If “heirs of his body,” then fee simple conditional becomes fee simple absolute

(2) Fee tail ties up land in family for generations – if lineal descendants run out, back to O
(3) A can get rid of fee tail by transferring fee simple absolute to X and X the same back to A

(a) “barring an estate tail”

(b) The only conditional estate that can be gotten rid of 

(4) OR = fee tails forbidden, fee simple always assumed
(5) Example case:  Caccamo v. Banning

iii) Life estate

(1) Estate measured by someone’s life – the “measuring life”

(a) Can be A’s life, or

(b) someone besides A’s life – estate “por autre vie”

(2) A has property until A dies – “tenant for life”
(3) A can sell to B

(a) B can only have property until A dies

(b) Cannot transfer to another more than you own
(4) A cannot:

(a) Mortgage property

(b) Sell or lease property for very much

(c) Allow property to deteriorate

(5) Words of limitation

(a) “to A for life”

(6) O keeps a future interest – will get property when A dies – “remaindermen”
(a) Fiduciary relationship with tenant for life

(7) Example case:  Moore v. Philips
iv) Estate for years

(1) O gives A property for a certain amount of time – measured by the calendar
(2) Is a possessory estate

(3) Property comes back to O later

(4) O keeps future interest

(5) A cannot give away a larger estate than possession
(6) Example

(a) O leases to A for a year, A sublets to B for 3 months

c) Defeasible estates

i) Any freehold estate can be made into a defeasible estate

(1) Fee simple determinable, life estate determinable, estate for years conditional

ii) Have the possibility of ending before their maximum duration

(1) Advantage – O can control use of property in the future

(2) Courts have authority to determine some conditions unconscionable as against public policy

(a) Ie, A can inherit property only if divorcing B, A must marry B, etc

(b) How much control should dead O’s have over A’s?

iii) However, unlike a fee tail, defeasible estates cannot be gotten rid of

iv) Must attach either:
(1) A special limitation -- fee simple determinable
(2) Or a condition subsequent - fee simple conditional or fee simple subject to a condition subsequent

v) Fee simple determinable

(1) O will automatically get property back from A if a certain condition is met

(2) Reversion to O

(3) O’s future interest = possibility of reverter

(a) How to give this a value?  If not very likely to happen, value is very small.

(b) Government cannot condemn possibilities of reverter and pay only nominal damages.  Public policy – encourage gifts of land.
(4) Magic words:

(a) “so long as”

(b) “while”

(c) “during”

(d) “until”

(5) Consequences of failing to meet condition are not specified, because they are automatic: property goes back to O

(6) Case examples:  Lewis v. Searles (without a child); Leeco Oil v. Nueces
vi) Fee simple subject to a condition subsequent (fee simple conditional)

(1) If A violates the condition, O must take legal action to get property/title back
(2) Magic words:

(a) “but if”

(b) “on condition that”

(c) “provided however”

(3) Document states what thing will happen if conditions are not met – property goes to different person, what legal action will be taken, etc

(4) Future interest of O = power of termination

(a) Must act before SOL runs – peope who own these future interests should care enough about them to pay attention – should not get windfall for inattention

(b) How to give this a value?

(5) O, drafter of document, has the right to change the conditions even as A uses property

(6) OR – SOL runs 30 years after conditions are created, regardless of whether or not they are breached

(7) Case example:  Oldfield v. Stoeco Homes (marshland in NJ)

vii) “evil fraternal twins”

(1) There is a distinction between these very similar estates

(a) Can O’s interest be transferred?

(b) Do SOLs apply, and how?

(c) Can O’s future interest be waived?

viii) How to tell which estate is held?

(1) Intent of parties, ascertainable from written documents

(2) Language – “magic formulas”

ix) Presume fee simple conditional in case it can’t be determined – means more stability in property ownership –  “law abhors a forfeiture”

x) Merely stating a wish that property be used in certain way doesn’t mean a defeasible estate is created

(1) Case example: Roberts v. Rhodes – land “to be used for a schoolhouse”

(2) Only making a suggestion – precatory

(3) Land held in fee simple absolute

xi) Issues with defeasible estates:

(1) How long does a condition on an estate tie up a property?

(2) How constitutional are SOLs?

(3) What are rules for transferring powers of termination to 3rd parties?

xii) What about covenants?  

(1) Ie, homeowners agreements – paint colors, landscaping style, etc

(2) If conditions are breached, there are penalties other than loss of property

d) Future interests

i) Four Future Interests

(1) Reversion

(a) Future estate kept by O when O transfers any number of estates which altogether have a maximum duration LESS than O’s original estate

(b) Can be transferred and still be called a reversion in fee simple absolute

(c) Nothing stands in way of O getting back property after A

(d) Reversions are always a vested future interest
(i) Person entitled to present possession is identifiable at all times – O, O’s heirs, B who bought from O…

(ii) No conditions precedent

(2) Possiblity of Reverter

(a) Kept by O when transferring out a fee simple determinable
(b) O might not get property back

(c) Possibility of reverter is generally only saleable when it is combined with a reversion

(i) Ie: O ( A and heirs, so long as… ( B for life, so long as…

(ii) A has both reversion (if B dies) and possibility of reverter (if B breaks condition)
(iii) Buyer would only get future interests

(d) Can be sold in most places; always inheritable and devisable

(e) In some places -- trying to sell only a possibility of reverter ends O’s power of termination and A gets estate in fee simple

(i) Historical precedent – cannot transfer a right to sue – “trafficking in losses”

(3) Power of Termination (Right of Re-entry)

(a) Kept by O when transferring out a fee simple conditional

(b) O might not have opportunity to get property back if

(i) Condition is not breached

(ii) O doesn’t take legal action to get property if condition is breached

(c) Can generally be sold; can always be devised and inheritable

(d) Old rule: Can only be sold if reversion is attached, see example above -- buyer only gets future interest – trafficking in losses; trafficking a right to sue
(i) Some states still apply this rule – including OR

(4) Remainder

(a) Future interest created in a third party

(b) Future interest will become a present interest (IF EVER) immediately upon the natural expiration of all prior estates created with it

(c) Not a guarantee that future interest will become present interest

(d) Remainders never follow a fee simple.  
(e) Can remainders be anything but a fee simple absolute?  No.  (?)

(5) Vested remainders

(a) Person entitled to present possession is identifiable at all times – O, O’s heirs, B who bought from O…
(b) If O ( A for life ( B and heirs, B has full ownership but lacks right to present possession

(c) No condition precedent to B’s estate besides natural expiration of prior estate
(d) B may transfer or devise future interest

(e) Assume that B remains alive to get a vested remainder

(f) A vested remainder may be subject to:

(i) total divestiture 
1. if not following a condition subsequent

2. ie: O ( A for life ( B and heirs “but unless…”

(ii) partial divestiture (subject to open)
1. happens often when remainder is given to children – some are present at time of devising, others are born later and all share when O dies
2. ie: O ( A for life ( B and heirs (2 at time, then 5 later)

(g) A vested remainder has conditions subsequent to getting property

(h) Example Case:  Kost v. Foster

(6) Contingent remainders

(a) Requires a condition precedent -- a hoop to jump through before B can get property
(b) Contingent remainder also requires no additional takers – persons to get property in the future do not have to be specified
(i) ie:  O ( A for life ( B’s children when at time of deed B has no children.
(ii) O has reversion until B has children
(iii) when do we know for sure if B has heirs?  When B dies.
1. To be an heir, must outlive ancestor
(iv) heirs have contingent remainder in property until B dies and they can be identified
(c) ie: O ( A for life ( B “if”
(d) While B has contingent remainder, O has a reversion
(e) contingent remainder vests and becomes a vested remainder once condition is filled
(f) Once B has a vested interest, O loses reversion
(g) Can have alternative contingent remainders
(i) O ( A for life ( B if ( otherwise to C
(ii) B and C both have contingent remainders
(h)  A contingent remainder may not follow a fee simple, but can follow other contingent remainders
(i) A contingent remainder is subject to a condition precedent to entering property
(j)  how to tell contingent remainder from vested remainder subject to divestiture?
(i) intent of testator – did condition have to be satisfied before B gets property?  Where is the “but if” in the conveyance?
(ii) Contingent remainder – O ( A for life ( B “if” (B…)
(iii) Vested remainder – O ( A for life ( B, “but if” (A…)
ii) Why should all of these things be labeled?
(1) Transferability purposes
(2) The following three old doctrines sometimes are still applied in some states
(3) Rule of Destructability of Contingent Remainders

(a) at common law, no contingent remainders can follow a fee simple
(b) 2 ways in which contingent remainders are destroyed:
(i) If they do not vest before the termination of the previous estate 
1. meet conditions, or remainder will be destroyed
(ii) Also, destructible by merger
1. O ( A for life, then B at age 21
2. If O gives reversion to A’s life estate, A gets fee simple and contingent remainder is destroyed
3. Vested remainders cannot be destroyed in this way
(c) O ( A and heirs but if A drinks, to C and heirs
(i) O cannot attempt to give C his power of termination.  Condition voided and A actually gets fee simple.  C gets nothing.
(d) Case example – Abo v. Amstutz
(e) This rule has been abolished for the most part, but recognized still in cases where persons who would get a contingent remainder aren’t born yet
(i) Abolished in OR
(4) Rule in Shelley’s Case

(a) O ( A for life, then A’s heirs 
(i) Originally designed to force a payment of the feudal inheritance tax
(ii) a device created so that heirs did not have to pay tax.  Heirs received property as a gift from O rather than A.
(b) With Rule applied, this construction gave A fee simple and A left property to heirs.  A, not O, should be giving property to A’s heirs.  A does not have any sort of remainder.
(c) Rule – freehold estate in fee simple given to A and then A’s heirs, with or without imposition of another estate
(i) Ie, O ( A for life, then B for life, then to A’s heirs
(ii) B does not lose estate
(iii) If A, B, O alive:  A doesn’t get whole f.s.a. until B dies.
1. O = nothing
2. A = life estate, and vested remainder in f.s.a
3. B = vested remainder for life
(iv) If A, O alive, B dead
1. O = nothing
2. B = nothing
3. A = life estate, and vested remainder in fee merge into a f.s.a.
(d) Most states do not recognize Rule any longer, but where it is rationalized, it is because policy is to alienate land as soon as possible.
(i) OR – abolished after 1993, but all wills and deeds before that involve Shelley’s Rule
(e) Case Example – Sybert v. Sybert
(5) Doctrine of Worthier Title
(a) O ( A for life, then O’s heirs

(i) Prefers construction of reversions, rather than contingent remainders

(ii) O Cannot create remainders in own heirs.
(b) Rule changes drastically where property goes after O dies

(c) If O’s heirs get property, they will get it by inheritance after reversion, not by devising

(d) Can only be applied when following conditions are met:

(i) Transfer is done inter vivos 

1. excludes wills, where O is already dead and reversion v. remainder is not a factor

2. by keeping reversion, O could transfer interest in property wherever he wanted before his death

(ii) “heirs” must be used in its technical sense – no definite persons named, definite persons would be a vested remainder
(e) Where Doctrine is followed, it is said that it better affects the will of the grantor

(f) Case Example – Braswell v. Braswell

e) Executory Interests

i) Tied in with feudal notion of seisin
(1) Physical dominon over land with a freehold estate
(2) Received in a ceremony called livery of seisin – public notice of transfer of property
(3) Seisin includes:
(a) Owning land and living on it
(b) Owning it but not living on it, also no adverse possessors on it
(c) Adversely possessing land
(4) Estate for years is not a freehold estate, so seisin does not apply
(5) Paramount rule – no time where seisin cannot be located in a freehold estate
(6) Very few transfers that involved seisin – it was impossible to do very complex transfers because of seisin
(7) Under common law, the present estate must hold seisin, or carry it forward (estate for years) to give immediately to another party
ii) Rise of chancery courts – equity courts
(1) Previously, it had not been illegal to do some things that were wrong, immoral
(2) Belief that people should be forced to do the right thing absent any legal duty to do the right thing
(3) Previously, seisin was king and frustrated what was fair in legal courts
(a) Wills desired, but not allowed
(b) Transferring land only with lord’s permission
(c) Forced inheritances to collect inheritance tax
iii) Reponse of lords with Statute of Uses
(1) Equitable ownership getting out of control
(2) T’s never dying out
(3) Inheritance taxes were being avoided
(4) To pervasive to totally get rid of, so modified in 1536 Statute of Uses
(a) Most equitable estates were just converted back into legal estates
(b) Placeholder T’s were gone
iv) Other aspects of Equity

(1) Whether modern property law arises from equity or law courts makes a difference in deciding if a case must be tried before a jury or not.
v) O ( A for one year
(1) Lease and release
(2) O releases reversion to A, A gets seisin for one year
vi) O ( T and his heirs “for the use of” O
(1) the primitive will
(2) Written instructions to transfer property upon O’s death
(a) T = legal owner with seisin
(b) O = equitable owner, rights protected by equity court
(3) “to the use of” were magic words, creating a trust relationship, morally binding
(4) court could order T to perform
(5) After Statute of Uses:
(a) T = goes away
(b) O = legal interest
(c) People were not pleased – this destroyed the primitive will, and property bounced back to O
(d) 1540 Statute of Wills
(i) Property may finally be devised, subject to 1/3 feudal incidents
(ii) No longer stuck with statutory heirs
vii) O ( bargains and sells to A “for valuable consideration”

(1) Bargain and sale deed -- primitive deed system of chancery court – to transfer property without public ceremony of livery of seisin
(a) O = legal owner
(b) A = equitable owner
(i) Sale recorded and O can’t resell
(2) Need to use magic words “for valuable consideration” for O to actually get rid of property totally, and not end up with a reversion
(3) Still a functioning transaction today 
(a) when O ( A using contract of sale, seller financing property
(b) Equity jurisdiction – specific performance if A pays up and O won’t transfer deed
(4) Problems with using this system
(a) O ( A when A turns 21 – need a present estate to carry seisin forward to A
(b) Future estates – had to be capable of taking seisin immediately upon expiration of prior estate
(c) Remainder – the only future interest that satisfies these requirements
(i) Just has to vest in time… (problem)
(5) After Statute of Uses:
(a) O = no more legal ownership
(b) A = legal owner
(c) Deed is formed!
viii) Shifting Use

(1) Dealing with vested remainders 
(2) At common law, no conditions can be created in interest of 3rd parties, because power of termination cannot be transferred.
(3) O ( T and heirs “to the use of” A for life, then “to the use of” B but if B not marry C, “to the use of” D and heirs
(a) O = nothing
(b) T = legal fsa
(c) A = equitable life estate
(d) B = equitable vested remainder subject to condition subsequent
(e) D = equitable shifting use
(4) Allows 2 third parties – B and D – to shift interest in remainder between them
(5) D cannot have a contingent remainder following a fee simple or vested interest in fee simple, but can have a shifting use 
(6) O is not involved
(7) After Statute of Uses
(a) O = nothing
(b) T = nothing
(c) A = legal life estate
(d) B = legal vested remainder subject to condition subsequent
(e) D = shifting executory interest – new legal interest in real property 
(8) D can have a shifting executory interest following fee simple or vested remainder
ix) Springing Use

(1) Dealing with contingent remainders
(2) O ( T and heirs “to the use of” A for life, then when B is 21, “to the use of” B
(3) When A is alive:
(a) O = equitable reversion
(b) T = legal f.s.a.
(c) A = equitable life estate
(d) B = equitable contingent remainder
(4) If A dies and B has not met condition precedent:
(a) O = equitable f.s.a.
(b) T = legal f.s.a.
(c) A = nothing
(d) B = springing use
(5) Trust relationship over 2 time periods – T holds property for both A and B at points
(6) Property goes back to O after A dies and is transferred to B once B is 21, then T has nothing
(7) This springing was not allowed at common law due to seisin
(8) After Statute of Uses, when A is alive:
(a) O = legal reversion
(b) T = nothing
(c) A = legal life estate
(d) B = legal contingent remainder
(9) After Statute of Uses, when A is dead:
(a) O = legal f.s.a.
(b) T = nothing
(c) A = nothing
(d) B = springing executory interest?  NO!
(i) There is no such thing, according to the Rule of Purefoy
(ii) Rule applied if B’s interest could have vested under common law (ie, B could have turned 21)
(iii) Springing use becomes a contingent remainder and is destroyed because a contingent remainder may not follow f.s.
(iv) Exception: springing uses that never could have been remainders:

1. O ( A five years from now
2. O ( A when A marries B
(v) How to avoid destructability?
1. give B an interest that never could be a remainder; remainders became present estates immediately upon termination of prior estates
2. O ( A for life, then when B = 21, to B and heirs no sooner than one day after A’s death. 
3. for one day, estate goes back to O, then springs forward to B.
x) Executory interests case example: Stoller v. Doyle

xi) Rule Against Perpetuities, Restraints on Alienation
(1) Duke of Norfolk’s Case, 1681

(2) Distinction between contingent remainders and executory interests very narrow but important
(3) Executory interests cannot be destroyed and so might tie up property in perpetuity

(4) Make rule against this in interest of free alienability of land

(5) Rule:  “No interest is good unless it vests, if at all, in 21 years of some life in being at the creation of the interest.”
(a) Basically, prevents infinite shifting executory interests – does not forbid power of termination or possibility of reverter, or reversions – these are already vested
(b) Includes interests intended to vest over 21 years later

(c) Measure by a human “life in being” at operative date:

(i) For deeds, at date of deed

(ii) For wills, at death of grantor

(d) Must be able to show this, otherwise, transfer will be found invalid

(6) If executory interests are voided, estate prior held to be a fee simple, unless language makes it clear that O meant otherwise – then, possibility of reverter or power of termination

(7) Case example:  Klamath Falls v. Bell

(8) Rule makes sense only in context of familial generations, not commercial settings

(a) Commercial settings – Rule doesn’t even apply

(b) Case example: Shaver v. Clanton
(9) State statutes amend Rule: 

(a) Invalid after life in being plus 21 years, or 90 years

(b) “wait and see” – if it vests, no need to declare the transfer invalid anyway

(c) Uniform Act – only apply Rule to donative transfers

4) Concurrent Interests in Real Property

a) General attributes

i) O ( A and B
ii) Both A and B have the right to the entire property

iii) Generally are owned in common.  Other:

(1) Condominiums

(2) Co-ops

(3) Townhouses

(4) Timeshares

iv) Four ways of owning property in common

(1) All cotenants on land

(2) Property leased to X and cotenants split rent

(a) Statute of Anne – all must be divided equally regardless of who collects it

(3) One cotenant uses property and forbids others from doing same, but they don’t care
(4) One cotenant rents his share, and divides rent equally among all cotenants

v) Suit for accounting and paying up of owed share

vi) Suit to sever interest

vii) Suit to partition property – a last resort for when cotenants are in disagreement
(1) Partition in kind – physical division

(2) Partition by sale – proceeds divided

(3) Cannot agree for all time not to partition – only for a reasonable time

(a) Similar to Rule Against Perpetuities

b) Tenants in Common 
i) Tenants in common = interest straight to heirs, to share with surviving cotenants

ii) O ( A and B as tenants in common

iii) A can devise to X and X and B share property

iv) All cotenants share equally in the duties/expenses of owning property, and in the profits

v) By statute, conveyances are assumed to be tenancies in common

(1) Clear and convincing evidence standard to convince a court otherwise

(2) Must show intent of grantor at court – ie, attorney’s testimony

(3) Case example: Estate of Vadney

c) Joint tenancy

i) Main difference from tenancy in common = survivorship rights 

ii) When A no longer holds interest, it goes to other cotenants, not to heirs etc.

iii) O ( A and B as joint tenants

iv) A cannot leave will to X.  B gets it at A’s death.

v) Four unities to create survivorship:

(1) Unity of interest = same % of property ownership

(2) Unity of title = same conveyance created interests

(3) Unity of time = all interests vest simultaneously

(4) Unity of possession = all hold the whole, not pieces of it

vi) Severing survivorship rights

(1) Destruction of any of the Four Unitites will usually destroy rights of survivorship and chance cotenancy to a tenancy in common

(a) O ( A, B, and C in joint tenancy

(b) A ( X (or B or C)
(c) X (or B or C) is cotenant of B and C, B and C still have joint tenancy
(d) Case example:  Jackson v. O’Connell

(2) To break the joint tenancy:

(a) O ( A and B

(b) A ( X

(c) X ( A 

(3) Unilateral mortgaging will not sever survivorship rights

(a) Because it does not transfer any title or right to possession

(b) Case Example: People v. Nogarr

(c) Mortage expires with death of A and property held by B cannot be touched

(d) Creditors need to obtain B’s signature as well to collect

(4) Divorce usually will sever survivorship rights

(a) Fairness argument

(b) Case example:  Mann v. Bradley

(5) Felonious acts can sever survivorship rights

(a) Ie, murder A by B – A cannot take whole property afterwards

vii) Joint tenancy is NOT

(1) 2 or more concurrent life estates with contingent remainders in fee simple

(2) Intent is enough to override technical rule of destruction of four unities

(a) Case example: Palmer v. Flint

(3) If grantor intended concurrent life estate, it would be specified as such

(a) Case example: Jones v. Green

(b) A cannot transfer interest to X because A can’t deprive B of contingent remainder in survivorship

(c) If you really want a joint tenancy in the first place, you are stuck with it

viii) Common law assumed joint tenancies were created

ix) This type of tenancy is abolished in OR unless clearly, explicitly created by O

(1) Creates concurrent life estates with remainders in fee simple, so no unilateral severing or partitioning

d) Tenancy by the entireties

i) only available to spouses
ii) at common law, spouses could only own property by the entireties
(1) husband had sole power to sell, transfer, mortgage, etc
(2) subject only to wife’s right to be on the property after his death
(3) creditor could get to all interests but that one
(4) wife’s creditors couldn’t get anything, not even her survivorship interest, without husband’s permission
iii) Married Women’s Property Act changed tenancy by the entireties
(1) Some courts hold that such a tenancy was obliterated
(2) Other found some features of tenancy useful – and simply elevated wife’s rights to sell, transfer, mortgage, etc. to that of the husband
(3) Group I
(a) Didn’t change old common law at first, before getting rid of them altogether
(4) Group II
(a) Includes OR
(b) Elevated women’s rights to that of husband; possession of ½ plus survivorship interest
(c) Either party could sell their interest, but not the survivorship of the other
(d) Creditors could only take interest of the guilty party
(e) Creditors become tenants in common – no partitioning – possible that remaining spouse might have to pay rent to creditor to keep property
(f) Similar to life estate with contingent remainder in survivor
(5) Group III
(a) Equality best achieved by having equal interest in property and forbidding spouses from making any unilateral transfers
(b) Creditors cannot touch any part of the property
(c) Protect homes
(6) Group IV
(a) Creditors cannot levy on possessory rights, but can levy on survivorship rights
iv) Homestead protection
(1) In some jurisdictions, creditors cannot levy on homes, no matter what their value.  
(2) Right before bankruptcy, put money into real estate – “asset protection”
(3) Also, no levying on properties that generate own energy
(4) Exception – IRS debts are still collectible
e) Condominiums and Timeshares 
i) What is the character and nature of this type of property?
ii) Case Example:  Centex v. Boag
5) Non-Freehold Estates:  Landlord and Tenant
a) Transferring present possession
i) Actual possession
ii) Or, license – permission to come into a property, but without same rights as tenant/possessor
b) Four basic tenancies
i) Tenancy for years – beginning and ending date
(1) No notice required to end on predetermined day
ii) Periodic tenancy – month to month, year to year
(1) Usually 30 or 60 days notice, maybe more for farmers
iii) Tenancy at will – tenant is in possession without a lease, precariously
(1) Either tenant or landlord can bail with notice
iv) Tenancy at sufferance – holdover tenants
(1) Usually 30 days allowed before legal action is taken
c) History
i) In past, viewed like any other estate
ii) Tenant had the responsibility of keeping up the property and making improvements to it
iii) Covenants within lease
(1) Landlord’s contracted duties independent of agreement to pay rent – must pay rent even if landlord breaches his contract
(2) Mutuality doctrine
iv) 1970s – more rights for tenants – rent abatement permitted
(1) If landlord’s promise “went to the whole consideration” and was essential to the decision to enter the lease, the tenant could legally refuse to pay rent when landlord breaches his contract
(a) Ie, constructive eviction – landlord makes property somehow impossible to habitat – like no water or electricity – so that it would have been the same had the tenant actually been evicted
(b) Previously, only could stop rent payments if actually evicted
(2) such an important promise could either be express or implied
(a) implied warranty of habitability
(3) Case example:   Brown v. Southall Realty Co.
(a) Lease made while basement apartment wasn’t up to code
(b) Therefore, Illegal to make this contract
(c) Illegal contracts are void as a matter of public policy
(d) What if at time of entering lease, there were no code violations?
(i) Implied covenant of habitability and repair
(ii) Mutually dependent on tenant paying rent
(iii) Can be evicted if tenant withholds more rent than cost of repair of violations
v) Changing policy
(1) Renting farmland less often, and urban spaces more
(2) Leases are contractual in nature – contract law and damages should govern
vi) Policy consequences
(1) Landlord not getting enough rent to pay for repairs
(2) Can fix property with a loan, and repay it through raised rents
(3) Government subsidies for maintaining low income housing
vii) Rent abatement in a commercial setting
(1) Case Example:  Richard Barton Enterprises v. Tsern
(2) Does the mutuality doctrine apply in commercial settings?  Can a tenant withhold rent if bargained-for repairs or maintenance is not completed?
(3) States vary on answer.
(4) In Barton:  abatement allowed if breach on part of landlord was essential tok
(a) The making of the deal
(b) The operation of the business
(5) OR – common law – commercial tenants are on their own to fix building
d) “covenants of quiet and enjoyment” 

i) implied in each lease 
ii) cannot hold landlord responsible for breach of this, unless it amounts to constructive eviction
iii) ie, noise from neighbors or street, etc
iv) exception:  if landlord is renting to conflicting interests: ie, residences next to nightclub
e) Discrimination in residential leasing: the Federal Housing Act
i) Includes sections that make it illegal to use ads that are discriminatory in nature for the sale or rental of a building
(1) If ad “indicates” a preferred tenant
(2) “to rent” includes subleasing
(3) Exception – housing for retired persons, 55 and older
ii) Housing shortages for families in some cities made this act essential
iii) Exception:  renting single family homes, unless landlord rents more than 4 at a time
(1) Ads don’t include this exception
(2) Is this unconstitutional?  Why the ad prohibition?  What about free speech?
f) Holdover tenants
i) Could file action in ejectment to get rid of them – but civil actions take too long
ii) Self-help?  Physically throwing out tenants?  Not feasible for some landlords.
iii) Summary actions – forcible entry and detainer statutes – FED
(1) 24-48 hours notice
(2) The only issue tried is right to possession
(3) Takes 2-3 weeks total to evict
iv) If not out on judge’s orders, sheriff will be called
v) Landlord’s responsibility to make leasehold available for new tenant on date promised
(1) Case example:  Adrian v. Rabinowitz
(2) American Rule:  third party intruders on leashold not the problem of landlords
(3) English Rule: intent of parties is to give actual possession at start of lease, so much kick out any holdovers
(4) Which rule is used will vary in commercial settings, but all residential leaseholds must be made available ASAP
vi) how does new tenant get compensated for a holdover tenant’s intrusion?
(1) Damages – if forced to pay more than fair market value elsewhere
(2) What about loss of profits from business?  Consequential damages, if they can be proven
vii) Penalties on the holdover tenant
(1) Case Example:  Commonwealth Building Case
(2) Landlord has choice of
(a) Evicting
(b) Assuming lease was renewed for another term
(i) INTENT matters
(ii) A stay needs to be implied.  No accident that tenant hasn’t moved out in time
(iii) Quasi-contract – constructive contract – bind tenant as if a contract had really been entered
(iv) Some courts hold that holdovers can’t be forced into a new agreement for more than month-to-month 
(c) Another penalty as lease puts forth, like double rent for holdover period.
(3) Landlord must actively seek new tenant.  Can’t just rely on re-contracting with a holdover.  Good faith effort.
g) Use and Alteration of Property

i) Continuous use clause
(1) Case example:  Piggly Wiggly v. Heard
(2) Landlord requires tenant to use property in a certain way
(3) Ie, grocery store, or no hazardous materials
(4) Draft leases specially to meet needs
ii) Installation of trade fixtures 
(1) Borderline between real and personal property
(2) Item begins as personal property, and ends up attached – perhaps irreversibly – to real property
(a) Appliances, lighting, shelving, carpeting…
(3) Fixture or not?  Depends who is asking
(a) English Rule – how firmly is the thing attached (!)
(b) American Rule – what did the parties intend?  
(i) Divided ownership -- did they intend to improve the landlord’s property 
(ii) Or, common ownership -- to improve own property
(4) Case example:  Handler v. Horns
(a) Trade fixtures – used in a business for the purposes of its operation
(b) Suit to partition – building to be sold.  
(c) Are fixtures to be included with the building and sold with proceeds divisible among common owners?  Or do fixtures belong to the tenant?
(d) Institutional Theory of Fixtures:
(i) “assembled economic unit theory”
(ii) For industry, a fixture necessary to operate a factory should be sold with the real estate
(iii) Public policy favoring industry and factories staying in one piece
(e) In landlord/tenant settings, the Institutional Theory is outdated
(i) Renters need fixtures to make their profits
(ii) Public policy – to encourage business tenants – keep equipment when relocating elsewhere
(iii) No incentive to lease if fixtures would be for benefit of landlord
(5) Final Rule:  fixtures can be removed by tenant if in doing so the building is not substantially damaged
h) Lease Terminations
i) Failure to pay rent
(1) Commercial leases
(a) common law held leases to be conveyances, so that landlord couldn’t kick tenant out so quickly
(b) statutes give landlord right to re-enter and terminate
(c) breach still must be material before tenant can be thrown out
(d) case example:  Loehmann’s
ii) Abandonment
(1) Common law rule:  when tenant vacates before end of term, can collect rent for that term
(2) Now, contracts mitigation doctrine applies:  must mitigate damages when tenant vacates – lease again as soon as possible for fair rental value (to be fair to landlord)
(a) Can do this not because Tenant 1 is permitting re-lease; no action on behalf of Tenant 1.  Rather…
(b) Because Tenant 1 surrendered leasehold/tenancy ended when Tenant 2 signed lease
(c) Conveyance from Tenant 1 back to landlord, then to Tenant 2
(3) Damages for breach of contract: vacating tenant owes rent up to time when new tenant enters  
(4) Security deposit – first step toward mitigation in case of abandonment
(5) Case example:  US National Bank v. Homeland
iii) Lease transfers and privity of estate
(1) Tenant has contractual obligations to landlord – privity of contract – must pay rent because it was in the agreement
(2) Tenant has obligation in addition to contract – privity of estate
(3) Sublease
(a) New relationship created between tenant and subtenant
(b) Tenant gets property back again before end of term
(c) Subtenant never deals with landlord
(d) If estate of tenant ends, so does subtenant’s, automatically
(e) Privity in two cases
(i) Landlord and tenant
(ii) Tenant and subtenant
(f) Estates created
(i) Landlord – reversion in fee simple
(ii) Tenant – reversion in estate for years
(iii) Subtenant – present interest
(4) Assignment
(a) Tenant gives interest to a new tenant for the remainder of the term
(b) Directly responsible for all covenants that run with the land
(c) Gets privity of estate with landlord.  Former tenant/landlord = retains only privity of contract, as assignee’s name is never added to lease.
(d) However, contract for rent was with the first tenant, so first tenant is always ultimately responsible for it
(e) Also, last assignee responsible.  Middle assignees not responsible.
(f) Assignment can be given by tenant for consideration
(5) Difference between the two – dates, also what was intended by the parties
(6) Case example:  Jaber v. Miller
(7) Case example:  Childs v. Warner Bros.
(a) Rule in Dumpor’s Case – landlord’s initial consent to an assignment waives need for consent for any other assignments
(b) Not followed in this case
(c) Get around this rule through proper drafting of lease
(d) If lessee assigns without landlord’s permission, can sue 3rd party for trespass.
(8) Reasonableness in giving permission to assign lease
(a) No current general rule that forces landlords to be reasonable – are free to make decisions however they please
(b) OR – statutory reasonableness standard:  “must not be unreasonably withheld.”
(c) What is reasonable?  Describe it in the lease.
6) Easements, Profits, and Licenses
a) Not estates in land – not possessory estates
b) Interest in land is owned or possessed by someone else – right to use only
c) Also transferred by conveyance
d) Can be terminated if it can only be used for a certain purpose, and it is abandoned
i) Used to prefer easements, but today try to find abandonment just to encourage free alienation of property, especially railroad right of ways.
e) Custom, historical precedent:  easements only available for access, sunlight, air, flooding, fencing, support (prevent excavations from being cave-ins)
i) Anything else provided for by statute:  ie, conservation easements
(1) Typically only available for agencies or nonprofits, not private persons
ii) For other things, like property maintenance, use covenants and servitudes
f) Easements can be:
i) Affirmative – allows you to do something on someone else’s property; permission is usually in the deed for both pieces of property
(1) Burdened/servient estate – subject to easement
(2) Benefitted/dominant estate – benefits from easement
ii) Negative – owner of easement can prevent burdened estate from doing something on that estate
(1) Generally viewed as covenants or servitudes instead.
g) Appurtenance

i) Attached to land
ii) A sells property, and easement goes with it without any magic words or further permission from burdened estate
iii) These are favored easements
h) Easement in gross

i) Granted to an individual for a particular reason
ii) Generally, these individuals have no adjacent property to burdened property
iii) If benefited property is adjacent, appurtenance is assumed
iv) When transferred, easement in gross goes with property unless not recorded, and purchaser couldn’t possibly have known it was there (constructive notice)
i) Easements by Express Creation
i) reserved easement – O ( A and keeps easement in favor of O
ii) granted easement – O ( A and gives easement in favor of A on O’s remaining property
j) Intent of parties important in determining whether an appurtenance or easement in gross was intended
i) Case example:  Mitchell v. Castellaw
ii) Language important – “subject to restrictions”
iii) Presume every conveyance is fee simple, unless explicitly written otherwise
(1) Case example:  Urbaitis v. Commonwealth-Edison
k) Creating an easement in a third party
i) Common law rule – not allowed – invalid transfer
ii) Courts get around this rule by creating exceptions; conveying whole property to A with exception of easement, then easement to B – but cannot hold an easement alone in own name (quasi-easement)
iii) Stupid rule, abolished in Willard v. First Church
l) Profit – type of easement that gives right to remove natural resources from a property
m) License

i) permission to use which may be cancelled at any time regardless of whether grantee is keeping the terms
ii) unlike a lease, no possessory rights conveyed.
iii) case example: Baseball Publishing Co. v. Burton
(1) if license is made for consideration, what happens?
(2) Becomes interpreted as easement in gross; more than a license and less than a lease
iv) Exception to revocability:
(1) To ensure justice when license owner spends reasonable money, labor, etc. on license
(2) Irrevocable as “long as the nature of the license calls for;” ie, as long as reason for having license exists
(3) Promissory estoppel based argument; license ( easement, for all intents and purposes
(4) Case example:  Stoner v. Zucker, irrigation ditch.
v) License in rem – “rem” = thing
(1) License also irrevocable also when “coupled with an interest in the land;” ie, parking space in garage, merchandise in warehouse
(2) Right to be on property to attend to a chattel
(3) Case example:  Marrone v. Washington Jockey Club
(a) Tickets aren’t licenses in rem
(b) Only remedy if ticket isn’t honored:  breach of contract
n) Easement Creation by Implication

i) Strict Necessity
(1) Grantor severs part of estate and that estate is landlocked, no access to public roads.  Literally no other way to property.
(a) Especially important in rural and vacation properties with unique geography
(2) Intent of parties during severance: implied intent to continue to use land as it was used before
(3) Grantor and grantee didn’t necessarily forsee this problem: implied easement
(4) Grantor’s ultimate responsibility; not that of other stranger-neighbors
(5) Public policy
(a) Usable land
(b) More valuable estates
(6) Case example:  Finn v. Williams
ii) Quasi-easement

(1) Easement from pre-existing use
(2) Reasonably necessary to the enjoyment of the property
(3) Also arise from common grantor – selling off of some parcels, keeping others without mention of an easement-type thing
(4) O originally uses some parts of property like an easement, ie, to access property
(5) O’s use so apparent to A that A should be aware that O will continue to use easement-type thing 
(a) Continuous, obvious, pre-existing use, and some degree of necessity
(b) What was the intent of grantor?  Maybe O should have created easement by reservation, but didn’t.
(c) Strict necessity not required here, if apparent use is very pronounced – balancing test
(6) Eight factors to consider; Restatement of Property
(a) Is claimant conveyor or conveyee?
(b) Terms of conveyance
(c) Consideration
(d) Claim against simultaneous conveyee?
(e) Extent of necessity of easement to claimant
(f) Reciprocal benefits to conveyor/conveyee?
(g) Manner land used prior to conveyance
(h) Extent to which use was known to parties
(7) Any remedy to grantee if grantor’s easement is in the way?  May get a reimbursement, since title insurance wouldn’t have found an express easement.
(8) Case example:  Granite Properties v. Manns
iii) Statutory way of necessity

(1) If property is landlocked with no common law way to get an easement
(2) Almost a condemnation action by member of public – institute proceedings and pay cost of road
(3) Public policy statute – get motor vehicles to property
o) Easement Creation by Prescription
i) Parallel to adverse possession – but claims only right to use, not right to possession
ii) Adverse use of property results in continuing right to use an easement
iii) Elements:
(1) Actual
(2) Open and notorious
(a) Were other parties aware of use?
(3) Exclusive
(a) Does exclusive mean depriving true owner of use of property?  Not necessarily.
(b) At very least, it means not used by the general public.
(c) Use not adverse if servient estate also uses easement
(4) Continuous
(a) Need not be constant use
(b) Means normal use for that type of easement – “consistent with needs of user”
(5) Adverse (= hostile)
(a) No permission given
(b) Permission = license = revocability
(c) Sometimes difficult to tell if permission has been granted after years of transfers in ownership of properties
(6) use
(7) time period/SOL
iv) General rule:  presume adverse use if the above elements are met
(1) Allow an exception where party can show that an owner also used the easement and that it was an existing easement
(2) Permission can be assumed
(3) Burden of proof on the servient/complaining estate
v) fiction of the lost grant
(1) presupposes that easement was used because once upon a time, a grant had been given to permit use, but that grant has since been lost
(2) rather than adversity, have acquiescence – permission given through silence; resignation
vi) which theory to adopt?  Lost grant or prescription?  Can make a difference in getting rid of prescriptive easement  
(1) Consequences in SOL, and how to stop it from running
(2) If silence = acquiescence, a complaint will stop SOL running
(3) Otherwise, complaint will stop SOL
(4) OR – must physically STOP the use before SOL will stop running; an act intending to cease the use but is not effective, doesn’t count
vii) Some state statutes – no prescriptive easement unless paying taxes and owning under color of title
viii) Case example:  Beebe v. DeMarco
ix) Public easements by prescription

(1) Case example:  State ex rel Thornton v. Hay, Oregon beaches
(2) Members of the public can obtain easements by prescription
(a) But each parcel must be litigated individually
(3) Two other theories:
(a) Implied dedication:  owner impliedly dedicates land to public use; ie, roadways
(i) Intent of owner to dedicate is crucial
(b) Custom doctrine – old English rule – can be used in precedent to decide more than this individual parcel in dispute
(i) Ancient custom – long and general usage
(ii) Right exercised without interruption
(iii) Use peaceable and free from dispute
(iv) Reasonableness
(v) Limits to use/visible boundaries
(vi) Custom must be obligatory, and not up to landlord’s will
(vii)  Not repugnant to or inconsistent with other customs or laws (14th amendment Due Process?
p) Transferability

i) Can an easement dedicated to one purpose be used for a different purpose later?  Change in use.
ii) There is some leeway allowed; it may be reasonable to foresee that a change in property use would occur in the future – ie, truck access, not horse and buggy deliveries
iii) But, usage of easement must not unreasonably change nature of use
iv) Easements granted by prescription are held more strictly to original type of use than granted easements
(1) Case example:  SS Kresge Co. v. Winkelman Realty Co.
(2) Case example:  Sakansky v. Wein
(3) Granted easements may be used in a reasonable way
(4) Reasonableness standard = question of fact
(5) Reasonableness standard can only be applied to use of easement, not to reasonableness of having an easement in a definite location, etc.
(6) Question is raised:  how much more use is reasonable?  What if benefited estate is subdivided into 50 new lots?
(a) Intent of parties – was particular kind of development contemplated (reasonable contemplation)
(b) How much greater a burden on servient estate?
(c) Usually allowed unless specifically prohibited
q) Termination

i) Abandonment of an easement established only be clear and unequivocal evidence that it was intended
ii) Non-use is not sufficient
iii) Can only abandon an easement if you knew it was there
iv) Methods
(1) Written or spoken words
(2) Destruction of paved way, blocking paved way
v) How to get rid of easements?
(1) Express terms – establish a time-limited easement
(2) Parties agree to release agreement
(3) If one of 2 parties buys out the other
(4) Adverse possession over an easement
(5) If strict necessity of easement ends (although permitted to use easement for short time thereafter if lots of work was put into it)
vi) Case example:  Lindsey v. Clark
r) Real covenants and Equitable Servitudes
i) Much like negative easements because they are 
(1) Restrictions on what you can do to your property
(2) May involve paying money to an association
(3) Can’t just use a negative easement because the common law limited easements to certain categories
ii) Legally enforceable promise that has possibility of being binding on every assignee of original covenantor/covenantee.
iii) Included in deeds so that title is subject to the covenant
iv) Other ways of achieving similar results:
(1) Zoning may also provide some land use restrictions
(2) Future interests (fee simple determinable, etc) – but not a good idea if O doesn’t want to keep power of termination/reversionary interest, and can run up against Rule Against Perpetuities and other common law pitfalls
(3) Preference of covenants over future interests
v) Covenant v. condition
(1) Condition, lose land if breached
(2) Covenant, have to pay damages, suffer an injunction, but property will not be lost 
(3) If not expressly denoted a condition, the agreement will be considered a covenant
vi) Desireability of covenants and servitudes = contractual freedom v. burdensome private legislation
vii) Restrictive covenant, or covenant running with the land at law -- Does a covenant bind all successive purchasers?  Look at 2 sides of covenant – the burdened side and the benefited side.
(1) Burden of the Covenant

(a) Intent – clear from writing that covenant was meant to run to successors/assigns or that covenant runs with the land
(b) Touch and concern 
(i) must relate to use of land in order to justify tying it up; 
(ii) sometimes can run into problems if covenant is to pay money to a homeowner’s association to a rec center, etc; can that covenant be argued not to touch and concern the land?  
(iii) Whether something touches and concerns land is sometimes arbitrary and left totally up to factfinder.
(c) Notice – want all purchasers to know what they are buying
(i) Actual – paper/deed given to A
(ii) Constructive – original restriction on deed from X ( O before O ( A
(iii) Inquiry notice – suspect that a covenant of some sort exists by looking at surrounding estates; particularly true of developments
(d) Privity
(i) O ( A
1. mutual – ie, landlord/tenant – O and A share and estate – the only type of privity recognized for covenants running with the land in English law
2. horizontal – grantor/grantee – O agrees to sell to A and creates covenant at the point of this sale
(ii) A ( A’s successor
1. vertical – transfer out same estate that A had (only sometimes required)
(iii) adverse possessors have no privity and so are not subject to covenants
(2) Benefit of the Covenant

(a) Intent – original promisor wanted to enforce it
(b) Touch and concern 
(i) benefit must relate to enforcer’s land
(ii) what if the enforcer has no land (like an environmental agency)?  Sometimes a court will allow this
(iii) also, how many degrees of separation from the burdened land and the “benefited” land – one street?  Two blocks?
(c) Vertical privity
(3) Examine both the burden and the benefit independently
(a) One can run with the land, and not the other
(b) Burden can never run if the benefit does not touch and concern the land
(4) More details:
(a) Restatement Second – burden will never run unless enforcer owns land nearby; must touch and concern both burdened and benefited estates
(b) Restatement Third – doesn’t agree with old rule: so some courts allow enforcement of covenants by outside organizations
(5) When a covenant runs with the land, it binds the land and not the individual landowner
(a) Case example:  Gallagher v. Bell
(6) Homeowner’s associations

(a) Pay $ for neighborhood common property upkeep – disfavored type of covenant
(i) Extra cost of property
(ii) Usually needs continuing judicial supervision
(iii) Feudalistic duties
(iv) So, most have time limits, and may be renewed if desired
(v) OR – SOL of outer limits of covenant time period
(b) Case example:  Neponsit Property Owner’s Association v. Emigrant Bank
(c) Before this case was tried, covenants of this type were legally tenuous
(d) Does association have right to enforce this affirmative covenant?
(i) Privity – no true vertical privity here; no estate in land transferred
(ii) Touch and concern – pay money for common area, which is treated like an easement for the possessed estate
(e) Association made up of people who do own land, who are benefited by the covenant
viii) Equitable servitude, or covenant running with the land in equity

(1) Arose because only covenant at law recognized in England was that with horizontal mutual privity; have all the same elements of covenants, except for privity
(a) Burden – intent, notice, touch and concern (also will not run with land without touch and concern element)
(b) Benefit – intent, touch and concern (vertical privity sometimes by accident)
(2) Basically, because covenant did not arise with transfer of property
(3) Difference between servitudes and covenants is the remedy
(a) Covenant ( damages
(b) Servitude ( equitable relief
(c) Courts often confuse the two anyway, and equity courts sometimes award damages
(4) Case example:  Ebbe v. Senior Estates Golf and Country Club
(a) Why an equitable servitude and not covenant at law?
(b) Because horizontal privity missing – agreement was not made in conjunction with any transfer of interest in land
(c) Dues to country club do not touch and concern land because no guaranteed right to use club as a result
(5) Cannot sue for monetary damages because it is equitable
ix) Construing covenants

(1) Originally arose to deal with density and building code matters, and individual landowners had duty to do the enforcement
(2) Later evolved to regulate other matters, and homeowners associations did the policing
(a) Committees – may not have specific guidelines to make decisions as to what violates a covenant – only general guidelines, such as “may not devalue neighboring properties”
(b) Must be reasonable, and not arbitrary
(c) Case example:  Rhue v. Cheyenne Homes
(3) Covenants can imply things outside of what they specifically mention
(a) Depends on what parties intended and surrounding circumstances
(b) Case example:  Joslin v. Pine River Dev. Co. – covenant regulates shorefront lots and by implication prohibits common use of shore area by landlocked lots
(4) When a developer keeps the right to waive covenant
(a) No covenant running with the land
(b) No right of neighbors to sue for enforcement
(c) Covenants are personal, between each owner and developer (one-way burden/benefit is ok), and other owners are not the true benefited parties.
(5) Common development schemes
(a) Implied that neighbors can enforce covenants because each is subject to same burden. 
(b) Inquiry notice if one lot is accidentally unrestricted/unburdened
(c) Developer negates idea of common plan when keeping covenants open to negotiation – no mutuality or reciprocity to show where benefit runs
(d) Case example:  Suttle v. Bailey
(6) how long do covenants stay in effect?
(a) Non-enforcement of covenant due to changed conditions – when properties subject to burdens/benefits of restrictive covenants no longer experience benefits
(b) Case example:  Cowling v. Colligan
(i) Country road becomes busier, and surrounding land is now commercial, but owner restricted to residential purposes
(ii) must weigh burden and benefit sides – burden to landowner because property has less value, but still a benefit to other homeowners as a buffer from development
(iii) therefore, still enforceable
(iv) otherwise, would encourage domino effect with all homeowners wanting to get out of their covenants
(c) zoning or expiration of covenant a solution instead
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