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· PROPERTY
· Acquisition by Discovery

· Discovery originally meant whichever European got there first

· Britain had the sole right to acquire land from Indians – then US had sole right

· First acquisition of title prevails over later acquisition of title

· Possession of prop gives rise to certain rights, so does mere occupancy

· Possession is not a fact, it’s a conclusion

· Based on first in time
· Came about as a social contract to protect peace (otherwise force would win)

· Encouraged utilization and development of prop, plus discovery and invention

· Acquisition by Capture

· Take possession of un-owned wild animals by taking possession, which includes:

· Physical control of some kind (mortal wound or prospect of capture), AND

· Intent to control

· Always look at the policy behind decisions – DUCKS ON THE TABLE!!!

· In the case of whales, policy said that capture isn’t necessary

· Often based on empirical guesswork, which is often wrong

· Action in trover – to get item itself back (but often animal is no more)

· Action in conversion – to get money that resulted from item (like whale oil)

· Should industry customs be a part of decisions?  They probably take into account what society thinks of them, so it could be okay

· Constructive Possession – owner of land owns wild animals on their land

· Only counts until animals naturally decide to leave the land

· Way to “shoehorn” possession and to preserve property

· Knowing underlying policy will help in figuring out how case will turn out

· Animus revertende – if you domesticate an animal then it is always yours

· Natural resources were treated like wild animals and therefore subject to capture

· This often led to wasteful production (get it out!  Get it out!)

· Current caselaw says re-injected natural resources remain as your property

· Underground water has two rules of possession depending on where you are:

· Rule of Capture – whoever owns prop owns water, but must practice reasonable use in regards to others’ rights (tends to lead to exploitation)

· Rule of Prior Appropriation – whoever diverts water first to a productive use has right to continue to do so (mostly in the West)

· Externalities

· Costs of use that aren’t taken into account when deciding use of prop

· In common prop, over consumption

· In private prop, your neighbors’ interest

· Private prop tends to internalize externalities – more efficient use of resources

· No longer an externality once brought to owner’s attention

· Acquisition by Creation

· Prop interest is acquired when you create something by your own hand

· Quasi Property – made up idea similar to constructive possession

· Policy – protect business by est a prop right

· Only good against competitors – no more unfair competition

· Imitation is permitted – keeps cost down, no monopoly

· Copyrights, patents, trademarks all reward investment in production of new things

· Rule of Increase – offspring goes to owner of mother – certain, efficient

· Property in Persona

· Contrasting is okay, but pretending to be the real thing isn’t

· Effect seems like prop right, but it doesn’t fit into any traditional categories

· “As good as” is okay – “our product is” isn’t okay

· You don’t own your own body parts – won’t be immoral and an obstacle to research to change this decision, and can always just sue for consent issues

· Mosk came up with idea of prop rights being a bundle of sticks

· Losing one right doesn’t mean you loose them all

· Rule of Necessity – prop rights are subject to exigent circumstances

· Generally if you have the right to include then you have right to exclude

· But if you must trespass so as to uphold someone else’s rights, it would be ok

· Acquisition by Find

· The finder of lost prop has prop rights against everyone except true owner and those with prior claims (finder #2 loses to finder #1)

· Promotes peace and discourages self-help remedies

· Helps policy of getting prop back to true owner

· Bailment – rightful possession of prop belonging to someone else

· Finding prop makes you an involuntary bailee
· A bailee has liability to take due care of prop

· Law protects possession because it is often hard to prove ownership of prop

· Act of Trover – suing for money after prop is taken

· Act of Replevin – suing to get the prop back

· Winkfield Doctrine – if possessor pays off value of prop to 1st finder, true owner cannot take action against possessor (they bought prop, basically)

· The phrasing of an issue often dictates outcome of case

· In saying, “Who had possession first” it’s all or nothing

· Court can always phrase it to be able to have finder’s fee, split it, etc.

· Finder’s rules are designed to reward honest, get prop back to true owner, and carry out expectations of parties (don’t just walk into a house and “find” something)

· Overall in finder case the prop goes to person with first claim – so doesn’t matter if you own the land, you must have possessed land as well

· Mislaid Property – if prop was “mislaid” then it should remain wherever it was found, since logically the person will go back there to claim it

· Doesn’t make much sense to differentiate between “mislaid” and “lost”

· This is a purely American concept

· Abandoned Property – prop is abandoned when owners gives up an interest in it

· Finder always gets to keep abandoned property

· Court decides what qualifies as abandoned (trash is always abandoned)

· Treasure Trove – anything of value that is hidden in ground – same as abandoned

· What is wrong with just sticking to “finders keepers, losers weepers”?

· Good: encourages redistribution of wealth, ups certainty, people would be more careful with their possessions

· Bad: encourages stealing under guised of “finding”, owners would claim it was stolen, just changes focus of litigation without cutting down

· Acquisition by Adverse Possession

· Even though A owns something, if B takes possession of it and keeps possession of it for sufficient amount of time, B becomes the owner

· Reasons behind it: encourages productive use of land, over time harder to prove ownership, people should have asserted their rights, quiets title to prop

· Four requirements for adverse possession:

· 1) an actual entry giving exclusive possession that is… (triggers SoL)

· 2) open and notorious (owners need to know about it)

· 3) adverse and under a claim of right and (can’t concede ownership)

· 4) continuous for the statutory period (must use as owner would use)

· Earning Theory of Adverse Possession – rewards long continued occupation of prop

· Sleeping Theory of Adverse Possession – penalizes those that sleep on their rights

· Color of Title – claiming to own prop due to a written document

· Doctrine of Acquiescence – if parties act as though boundary line is in certain place for a long time, then that is where it is

· Doctrine of Estoppel – if someone relies on a representation to their detriment, other party may have to go through with it

· Maine Doctrine – can’t adversely possess by mistake – must know it’s wrong

· Connecticut Doctrine – trespassing is trespassing no matter what state of mind is
· Constructive Notice – open/notorious enough that anyone who passed by would see
· Can tack periods of possession for adverse only if prior owner and current owner are in privity with each other (one gave possession to the other)
· Can’t adversely possess if true owner has disability (like Alzheimer’s, a minor)
· If disability is removed, can bring action within ten years after
· Can’t tack on disabilities, though – only the first one counts
· You cannot adversely possess against the gov’t
· Discovery Rule – in case of stolen items, if the owner has used due diligence to find object but fails then SoL stops running – starts running against when owner discovers possessor’s identity
· NY modified this rule to possessor refusing to give it back once discovered
· Some Europeans says that if stolen good is sold in open market then don’t have to give back to true owner (protect good faith purchases)
· Voidable Title – can transfer title to someone else even in prop was acquired illegally
· Acquisition by Gifts (doesn’t include real estate)
· Traditionally to make a gift you must have donative intent AND delivery
· Constructive Delivery – delivery of means of access to prop
· Symbolic Delivery – delivery of a symbol that represents whole prop
· If prop is already delivered, don’t need to re-deliver to make a gift, just intent
· Gift causa mortis – gift made when in imminent peril, motivated by fear of death
· Like an oral will, so gift is revoked if donor survives (condition not met)
· Intent must be “present” – even if future interest, must be transferred now
· Acceptance is also required of gifts, but rarely problematic (who doesn’t take gifts?)
· Estates (in land)
· Subinfeudation – parcel out your granted land in return for services
· No one had personal interest, became quite a problem
· Feudal Incidents – anyone who held tenure had liabilities to overlord (like taxes)
· Statute Quia Emptores – no longer allowed to transfer land in exchange for services
· Subinfeudation is gone, but can now substitute without overlord consent
· Beginning of free alienation, beginning of end for feudal system
· Words of Purchase – says who gets prop in a grant
· Words of Limitation – says what it is that grantee gets (how big?) in a grant
· Fee Simple Conditional – a condition on getting a fee simple
· Only existed for about 100 years, gone now
· Fee Tail – like a fee simple but only goes to direct lineal descendents
· Indefinite failure of issue – limiting to “dies w/o issue”
· No way to transfer more than your life estate, since it goes to your kids anyway when you die – king didn’t like this!
· Collusive Lawsuit – common recovery that basically made up factious lawsuits that made it possible to cut off all fee tails and make them fee simples
· Eventually all fee tails could just be transferred as a fee simple
· Now only 4 states allow fee tail, otherwise just becomes fee simple
· Life Estate – right to use prop during life, at death does not transfer to heirs
· Are transferable – get life estate per autre vive (only until original person dies)
· Most common form of estate in medieval England
· Fee Simple – complete and total ownership, often called fee simple absolute
· Created with the magical words, “And his heirs”

· Types of restraints that are striken if included in fee simple:

· Disabling Restraints – says you don’t have power to do something

· Forfeiture Restraints – says you loose prop if you try to sell it

· Promissory Restraints – you promise not to sell, penalty of damages

· Trusts – trustee is in charge of properly investing prop with the proceeds going to life tenant and then remaindermen

· Trustee gets all the power to manage estate – can get in trouble if don’t manage well

· Help to make estates economically sound and also avoids legal complications

· Defeasible Estate – estate made to end on the occurrence of an event that may/may not occur – two kinds:

· Fee simple determinable – estate will end automatically on occurrence

· Created by saying “so long as” – usually temporal lang 

· Always followed by a future interest

· Possibility of reverter – goes back to grantor

· Executory interest – goes to a third party

· Fee simple subject to a condition subsequent – estate where if condition occurs the grantor has the option of terminating estate

· Created by saying “but if”

· Grantor has future interest called power of interest or right of entry
· Future interest can be created in someone else – executory interest
· Biggest issue is what sort of restrictions are placed on estate 

· Courts don’t like restrictions because then land isn’t as marketable  

· But remember courts like charities, so will often put up with more restrictions

· Future Interests

· Future interests retained by transferor

· Reversion – if you transfer less than all the prop then you keep reversion

· Possibility of reverter
· Right of entry (also known as power of termination)

· Future interests created in a transferee:

· Vested remainder
· Contingent remainder
· Executory interest
· Future interests are classified when they are created – even if transferred they have the same name

· Remainder – future interest created in a transferee that is capable of becoming possessory when prior estate naturally terminates

· Vested remainder – 1) created in an ascertained person, AND 2) there is no condition precedent

· Vested subject to partial divestment – gift to a class of people

· Vested subject to total divestment – condition that comes after the interest (condition subsequent)

· Contingent remainder – remainder that doesn’t fit definition of vested

· Created in 1) unascertained person, OR 2) has a condition precedent

· Alternative contingent remainders – two contingent remainders that are condition on the same event

· Always classify from left to right – interest stops with punctuation

· If first future interest is a contingent remainder, the second future interest will also be a contingent remainder

· If first is vested then second will be a divesting executory interest

· Ambiguous grants are generally presumed as vested (law prefers)

· Executory Interest – future interest in a transferee that operates to cut short a prior interest (“executed” the use)

· Always contingent, never vested

· Fee Simple subject to an executory interest – first fee simple created that allows land to go to someone besides transferor

· Trust – device where one person holds legal title (trustee) and another person holds equitable title (beneficiary)

· TIP! – if dealing with termination of fee simple must be executory interest since there is no natural termination of fee simple absolute

· Rules further marketability by destroying contingent interests:

· Doctrine of Destructibility of Contingent Remainders – if preceding interest terminates and contingent interest is still contingent, it is destroyed

· Doctrine of Merger – if one person has two successive vested interest, they merge

· Shellye’s Case – if one instrument creates life estate in A and remainder in A’s heirs and they are both equitable or both legal estates, then remainder becomes remainder in fee simple

· Rule Against Perpetuities – if you have contingent future interest and it is possible it might not vest in 21 years’ time then it is void (based on measuring life)

· With class gifts it’s all or nothing – wholly valid or wholly void

· Most courts have est wait-and-see approach or adopted Uniform Statutory Rule against Perpetuities (vest/fail within 21 years of measuring life OR within 90 years flat) – includes OR

· Rule of Administrative Convenience – cannot name a class of measuring lives that makes it nearly impossible to find out when last one dies 

· Tenancies

· Tenancy in Common (cotenancy) – own separate but undivided interest in prop

· No right of survivorship – interests are inheritable/transferable

· Each owns 50% of land – no particular portion

· Tenancy by the Entirety – joint tenancy in husband and wife

· Four unities for joint tenancy plus marriage to create

· If divorce, becomes tenancy in common

· Joint Tenancy – cotenants together regarded as one single owner 

· Four unities needed to exist: time, title, interest, possession

· Comes with survivorship, must mentioned this to create

· Turns into cotenancy through unilateral conveyance by one

· Many states no longer recognize this (OR included), but still have entirety

· Most states now allow it to be converted into cotenancy by conveying your interest to yourself (destroying unities)

· Accidental severances don’t count (like mortgages)

· Joint Tenancy Bank Accounts – three kinds

· True joint tenancy – desire to make someone else owner of bank account in every sense

· Will substitute – just get $ if I die (payable on death doesn’t work)

· Convenience/availability account – only use $ on my behalf but no survivor

· Partition – anyone can unilaterally severe a tenancy in common or joint tenancy

· Can be partition in kind (split up property) or by sale then division of profits

· Courts prefer partition in kind if feasible

· Ouster – denial of right to possession in tenancy in common – if done can get half of fair market rent

· Fiduciary – relationship in which one person relies on another (ex: lawyer – client) – cotenants are not fiduciaries

· Leaseholds

· Term of Years – an estate that lasts for a fixed period of time 

· Can be terminable early on occurrence of an event

· Neither party has to give notice to end estate – ends automatically

· Periodic Tenancy – an estate that automatically renews itself

· When each period is up it auto renews for another identical period

· Most residential leases are this type

· Today usually don’t have to give more than 30 days notice

· Tenancy at Will – tenancy that lasts as long as the parties want it to last

· Just continues until a party gives notice to terminate or dies

· Must parties must be able to terminate

· At common law no period of notice to terminate was required

· If paid periodically, most juris make it a periodic tenancy by implication

· Tenancy at Sufferance – occurs when tenancy terminates but tenant stays over

· Up to landlord to treat as offer for renewal or as trespasser

· Often courts will find it turns into month-to-month, not full year liability

· Leases are looked at a contract and a conveyance of property interest

· Discrimination is not allowed in certain instances

· Under 1866 Civil Rights Act – no discrimination anywhere but only with race

· Under Fair Housing Act no discrimination for race, color, religion, sex, familial status, national origin – but doesn’t count in private homes

· Either way can’t advertise is discriminatory manner for protected class

· How do you prove violation of FHA?

· Show you are member of protected class

· Show you are otherwise qualified to rent

· Show a discriminatory effect (not motive)

· Then burden shifts to landlord to show justification, then back to you

· Sublease – transfer of less than entire interest

· Assignment – transfer of entire interest

· If privity of 2nd interest comes from interest of 1st tenant then sublease, if comes from landlord then assignment

· Growing number of juris say that landlord must have sound economic reason for refusing a ten ant for sublease/assignment

· Surrender of lease – voluntary re-conveyance of leasehold back to landlord

· Abandonment of lease – just leave without intending to return

· Abandonment could be considered an offer for surrender

· Landlord has duty to mitigate damages if abandonment, but raises problems on whether that means he accepts and so it becomes a surrender – intent

· Exceptions to common law’s no-landlord-duty rule that lead to constructive eviction

· Implied duty to keep premises habitable (warranty of habitability)

· Duty to disclose known latent defects to premises

· When performs repairs, repair with due care

· Maintain premises including common areas

· Single family dwellings

· Abatement of nuisance

· What must be done to prove constructive eviction?

· Act or omission that interfered with quiet enjoyment

· Gave notice and opportunity to fix problem

· Situation not remedies within reasonable amount of time

· Must be substantial and relatively permanent interference

· You vacated within reasonable time

· What must be done to prove warranty of habitability has been breached?

· Does defect have effect on safety and health?  If yes, then…

· Notify landlord and give opportunity to fix

· Only available in residential leases 

· Don’t have to move out

· When does landlord have tort liability?

· Premises habitable if short term, furnished property

· Disclose latent defect in premises

· Maintain common areas

· Abstain from fraudulent misrepresentations about property

· Public use (must be dangerous and tenant can’t fix)

· Easements

· Subject to SoF so requires writing (unless implied or prescription)

· Easement appurtenant – benefits owner of particular parcel of land

· So attached to land, can go with land if sold

· Easement in gross – not linked to ownership of any particular land

· Doesn’t matter where owner is – goes with person

· Typically can’t est reservation in a 3rd party – Brits used regrant
· License – grant to enter someone else’s land without trespassing

· It’s revocable, unlike an easement

· Can become irrevocable under estoppel, but not easement since no writing

· Lease involves right to possession, easement/license only right to use

· Implied easement by prior use
· Must have been quasi-easement (part of land used for benefit of another part of land owned by same person)

· Quasi-easement must then be open, necessary, and reasonably assumed by parties that it would continue

· Implied easement by necessity – must have:

· Unity of ownership of alleged dominant and servient estates when created

· Must be a necessity, not a convenience

· Necessity must have existed at time of severance of two estates

· Easement by prescription – show in same way as adverse possession, only exclusive possession just means your right to use isn’t dependent on other people

· Lost Grant Theory – Brits decided that if you have used for more than 20 years, it’s presumed you’re using under easement but deed is lost

· Most Amer courts use prescription instead

· If used, runs into problem of adverse v. acquiescence

· Beach access and easements

· Not really any continuous use so no prescription, no donation

· Courts get creative in finding access to public wet sand

· Doctrine of Customary Rights – as a matter of custom the public have a right to access wet sand (used in OR) 

· Public Trust Doctrine – if dry sand is owned by a “quasi-municipal associate” (like homeowners’ association) then must make open to public

· Assignability of Easements 

· Intention of original parties determines if assignable or not

· “One stock” rule – cotenants of easement in gross own one interest jointly which must be used as one interest (no separate interests individ. transferable)
· Easements cannot be expanded to benefit non-dominant property (most courts use “bright line rule” – any expanded use means injunction)
· Some courts now allow servient owner to change easement at his own expense as long as easement stays equal to what it was
· Use of easements can change over time, but use must be reasonably foreseen when easement was granted

· There must be unequivocal acts evidencing an intent to abandon (not just disuse)

· Negative Easement – limitations on use of servient estate

· Brits allowed view, air flow, support, stream flow – nothing else

· Brits didn’t allow new kinds of negative easements, hence why equitable servitudes popped up

· Covenants – contractual restrains on land use (like an equitable servitude)

· Promises between people in privity of estate create covenants – a promise that runs at law to a successor

· Horizontal privity – privity of estate between original parties to the contract

· Running of burden test is more onerous that test for running of benefit (so easier for it to run to promisee’s successor that the promisor’s)

· Re(3) says horiz privity isn’t required for covenant to run at law (but most caselaw still wants horiz privity for burden to run)

· Vertical privity – only someone who succeeds to land can enforce since promise is tied to land

· So no vert privity for an adverse possessor

· Re(3) says no more vertical privity, not accepted in all caselaw

· Re(3) distinguishes between neg and aff covenants

· Neg coves are like easements so transferred along with land

· Aff coves only go to successors if they satisfy the traditional vertical privity requirement

· Equitable Servitudes – covenant respecting use of land enforceable against successor owners or possessors in equity regardless of its enforceability at law

· Three basic requirements:

· Parties intent promise to run

· Subsequent purchasers must have actual or constructive notice of cove

· Covenant must touch and concern the land

· Horiz privity not required, a few juris require vert privity for promisee 

· What’s the diff between real covenants and equitable servitudes?

· Not much – judges can give whatever remedies they want

· Re(3) treats the two exactly the same, not all juris agree

· Covenants must be created by writing, equitable servs can also be implied

· Reciprocal negative easement – lots subject to restrictions on other lots because it was meant to benefit future purchasers in subdivision (must be a grand plan)

· Inquiry notice – notice of facts that would make a reasonable person inquire
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