Property Outline – Vail Fall 2006
CHAPTER 1

I.  Policy Objectives

1) Maintaining the Peace

· we give mere possessors rights to avoid the chaos of the alternative

· firstness Gissel v. State of Idaho, Anderson v. Gouldberg

2) Fairness

3) Efficiency/Competition

4) Easily Applied Rules

· Pearson v. Post – much easier to give the guy who shot the fox the rights

5) Protecting the expectation interest

· you can’t kick people off land they thought they legally owned (Johnson v. M’Intosh (Indian case)

· mere occupancy grants no legal rights

· South Beverly Jewelry- security of transactions raises expectation

· Morgan v. Wiser owner has expectation of privacy, can’t look on their land for treasure trove

6) Return to owner

a) 4 types of property (terry v. ad lock)

1. Abandoned-goes to finder (owns it)- thrown away or lost without hope
2. Lost-finder keeps – owner parts with it involuntarily and does not know its location
3. Mislaid-owner or occupier of property- intentionally placed and later forgotten 
4. Treasure Trove-finder owns it- must be old (owner dead or unknown), hidden, and usually silver or gold, applies in public place, but owner of private property has an expectation or privacy
b)  Hypothetical about lost ring

7) Encourage and reward honesty

· finder is a bailee

II. Possession

1) Control

2) Intent

-firstness matters

III. Adverse Possession

A. policy reason

- expectation interests

- rewarding an honest occupant

- statute of limitations on ejectment is up

- using land is better than not

B.   elements

1) exclusive and uninterrupted- excluding the owner and uninterrupted by possession by the true owner and must maintain my claim

2) hostile and adverse-to the claim of the real owner (acting as an owner), in some jurisdictions hostile means you must be a knowing wrong doer (minority) 

3) open and notorious- reasonably visible to record holder

C. claim of right- you think its your property and you don’t know its not (in most courts), required for adverse possession by some courts
1) color of title- base claim on a document of some sort –deed, probate court decision, contract – there are benefits even if its defective


i. usually you only get title to the land you actually possess, but if you show color of title to more than that you get it


ii. without writing: cultivating, improving or fencing


     with writing: all of the above or ordinary use <- much broader


iii. goes to good faith when it matters 

2) good faith- absence of bad faith, claim of right in most states (in other states you must believe you own it) 
3) payment of taxes

D. exceptions or problems

-disability- if true owner is a minor or has a disability (mental disease), or is imprisoned then you have to wait until the disabilities end to start the statute of limitations; can’t tack disabilities

-only way to stop the clock on the statute of limitations once it starts is to take possession to interrupt or to file suit

IV. Agreed Boundaries


A. Agreed Boundary Doctrine


1. uncertainty as to true boundary – not both think they know and are wrong (in that case it is acquiescence) 


2. an agreement between conterminous owners fixing the line


3. acceptance and acquiescence in the line for a period of time equal to statute of limitations or substantial loss would be caused by a change in position


B. acquiescence- if you both think the boundary is in the same place, you have to deal with it even when you find out you were wrong


C. estoppel- if one person makes a representation and the other relies on it, the representing party is not allowed to dispute the issue

V. Mistaken Improvers 

-common law says real owner gets to keep it

-today: usually the improver gets either the market value of the improvement or the cost back, whichever is less

-some courts have said the owners have to sell the land, but this is unC


- the policy is to ease the plight of the innocent improver and to avoid unjust enrichment to the owner of the improved property

CHAPTER 2 – ESTATES

I. Possessory Estates

A. Fees

Fee simple absolute: To B and his heirs.  This could go on forever if B continually has heirs.  If there are no more heirs it goes back to A.

Fees simple defeasible: – may last forever, but may not if some limitation is met or some condition fulfilled


1) fee simple determinable- To B, so long as
X event doesn’t occur or X condition stays the same (booze is never sold on the property or it is used for residential purposes).  This leaves A with the possibility of reverter.  At the moment X event happens the land goes back to A.  In other words: a fee simple that will end automatically o the occurrence of an event. 

2) fee simple subject to condition subsequent- To B, but if (or on condition that, or provided that) X, A may reenter.  A retains the right of entry, but can only use that right if X happens.  If X happens, but A doesn’t reenter then the land is still B’s.

3) fee simple subject to executory limitation: To B, but if X, then to C.

-Fee Tail- To B and his bodily heirs.  = an infinite series of life estates(Abolished in all states but South Carolina.)  

-Except in a fee tail, any attempt to limit the inheritance to a particular class of heirs in ignored.  To my g’daughter Sarah and her heirs on her father’s side = To my g’daughter Sarah (and her heirs). →you can’t create new estates

-What g’pa needs to say is: To my g’d Sarah for life, then to her paternal heirs.
→you can’t create new estates (words of limitations), but you can give an state to anyone (words of purchase).

3 ways states have dealt with fee tail:

1. an attempt to create a fee tail really creates a fee simple (Oregon, and most states)

2. creates a life estate in B and a remainder in B’s kids, or C if there is a C in the deed


3. creates a fee simple, with except when:



“To B and his bodily hears, and if he dies without issue to C”

-in this case, in these states, if B dies with bodily heirs he dies with a fee simple, if not C gets it

B. The Life Estates: To B for life. 


-life estate pur autre vie “for the life of another”- A to B for life.  Then B to C..  C has a life estate pur autre vie because his possession ends whenever B dies

.
-life estates can be defeasible like fee simple estates.

C. Tenancies- see chapter 3

II.  Future Interests

A. Future Interest in Transferors

-reversion- what the grantor keeps when he grants less then he owns - A in A to B for life.  A gets it back when B dies.  A has a reversion in fee simple absolute.  A to B for life.  B to C for 10 years.  B has a reversion for life.  A has a reversion in fee simple absolute.

-the possibility of reverter- future interest that arises from fee simple determinable.  – only retained by the grantor

NOTE: if one has both reversion and possibility of reverter, ex: A to be fore life, so long as, X, then it is called reversion.

-right of entry-  A in A to B but if … A may reenter.   A has a right to reenter pure and simple.  

NOTE: if one has both reversion and right of entry then one has a right of entry incident to a reversion.

B. Future Interests in Transferees – only two kinds- remainders and executory interests

-remainders- a future interest created in a third person simultaneously with a prior interest, which is capable of taking effect on the natural termination of the prior interest.    Ex: C in: A to B for life, then C for life. C gets the estate at the moment B dies not a moment before or after.


1) Vested remainder- remainders without conditions other than the natural termination of the prior estates, and given to ascertained persons 


a. indefeasibly vested- nothing stops B from getting the property


b. subject to partial divestment- To A for life, then to A’s kids. (B & C) – occurs in a class gift


-A could have more kids (D)→partially divesting the estate

-What if B dies before A? His interest is vested so it goes to his heirs.


c. subject to total divestment- subject to condition subsequent (after interest vests)- To A for life, then to A’s kids, but if any kids uses pot, their interest terminates. B has a vested remainder subject to partial and total divestment and a shifting executory interest.


→B’s interest gets smaller with more kids. Gets bigger if one smokes pot, goes away if he smokes pot

→*** The only thing that can divest a vested remainder is an executory interest***


2) Contingent remainder- preceding estate terminates and something else must happen (condition precedent- before interest vests) – always accompanied by a reversion in the grantor 

- O to A for life , then to A’s first child to reach 21 (B).  B has a contingent remainder until he is 21, then it is a vested remainder.

- O to A for life, the to B and his heirs, but if B does not survive A to C and his heirs.   Here B and C have alternative contingent remainders in fee simple absolute.

Things to watch for:

a. The Doctrine of Destructibility: contingent remainders must vest before the previous estate terminates.  To A for life, then to A’s first child to reach 21.  If A dies before B is 21, it goes to O.

-when the reversion and the life estate merge, the contingent remainder is destructed.  So if A and O deed to X,  B is screwed even if he reaches 21 before A dies.  

→no longer valid in most states

b. The Rule in Shelley’s case: O – To A for life, then to A’s heirs.

= fee simple absolute in A.  rewrites the remainder to “A and his heirs”

A has a life estate and a vested remainder- doctrine of merger says if one person owns two successive vested interests then the smaller merges into the larger.  

-abolished in most states

If we have abolished the rule in shelley’s case:  then A has a life estate and someone has a contingent remainder and O has a reversion.

c. Doctrine of Worthier Title: O to A for life, then to O’s heirs. = O to A for life. →people are trying to avoid the estate tax

-courts said inheritance is worthier than purchase

-abolished in almost every state


3) Executory interests- future interest in a third person that will take affect by cutting short a prior vested interest (future interest in a transferee which is not a remainder)  


a. springing executory interests – if it divests the grantor- O to A 5 years from now.


b. shifting executory interests- if it divests a previous grantee- O to A and his heirs, but if X, then to B and his heirs.


-A has a fee simple subject to executory interest; B has a shifting executory interest in FSA →if B takes, it will be divesting A
C. Rule against Perpetuities (rap) – when created a contingent future interest must vest or fail within lives in being plus 21 years or they are void. → must be able to prove that this interest will vest in time, no possibility that it could stay contingent too long, if there is any possibility whatsoever that it might not vest in time, then it is void from the outset. The only facts you can look at are the facts that exist the moment the interest was created.
-O to A for life, then to A’s first child to reach 25. –VOID


-A has another kid, then he dies the next day.  Make it 21, then its fine.
-O to my kids for life, then to my first grandkid to reach 21.


-void if O is alive (inter vivos), valid if it is in his will


3 Modifications in the US


1. abolition – the deed is valid


2. wait and see doctrine- instead of declaring it void from the outset, we see what happens in 21 years after lives in being 


3. Uniform statutory rule against perpetuities (USRAP)


 
a) when it comes to initial validity you have a choice



1. common law rule – 21 years plus lives in being or



2. 90 years.



b) wait for 90 years and see if we can’t prove it

III. Waste 

· you have to preserve the property for people who hold a future interest
A. Types of waste

1. Intentional waste- build a duplex

2. permissive waste- you know there is mold and don’t fix it, negligence- failure to act reasonably

3. ameliorative waster- increases the value while changing its properties

B. Who has standing


- the more contingent the remainder, the less likely you are to be able to sue for waste


- some states say only people with vested remainders can sue for waste

IV. Partition
A. Two types

a. Partition in kind – literally split the property into portions

b. Partition by sale – sell it and split the proceeds

B. who has standing

- either a possessor or a remainderman can bring a suit in partition
CHAPTER 3 - Co- Ownership


I. Types of Arrangements


 A. tenancy in common – several titles, each can covey their share, equal rights to possession, not right in survivorship


B. joint tenancy- one title, equal right to possession, right in survivorship, can convey share (but then it becomes tenancy in common)



4 unities for joint tenancy



1. time – acquire at the same time



2. title – by same instrument



3. possession – equal rights to possession



4. interest – must be equal (unnecessary today in some states)


- if you live in a state without joint tenancy and want to make it you deed To John and Marry for life with remainder to the survivor. Then they each have life estates with alternative contingent remainders. 

C. tenancy by the entirety- only for married couples- spouses don’t have equal rights- husband is superior, indefeasible right of survivorship; today husband and wife do have equal rights  

CHAPTER 4 – Landlord Tenant

II. Types of Tenancies

Tenancy- non-freehold estate, ascertainable end date, conveyance of an estate in land, right to exclusive possession, obligation to pay rent

A. 3 types

1. tenancy for years- fixed term

2. periodic tenancy- fixed period of time, but automatically renews itself (month-to-month)- default position

3. tenancy at sufferance- T holds over after lease is up – see Tenants who refuse to leave
Note: tenancy at will lasts as long as both parties consent- at common law if the T could decide at any time, so could the L and vice versa

-Restatements view is that it is actually a determinable life estate- because they didn’t mean the L could kick T out

-there can be rent for a freehold estate

B. Lease v. License

License

-inherently revocable 

-confers privilege to occupy land

-excuses trespass

-personal privilege to act, not possessory

-doesn’t run with the land, not assignable

-orally or in writing

-rent unnecessary

-not necessarily specific space

Lease

-exclusive possession, even against owner

-possessory estate

-if longer than one year, must be in writing

-usually there is rent

-specific space

-term of tenancy

* courts will be persuaded by prior transactions of a similar type when trying to decide if something is a lease or license and the wording is not clear

C. Rent Control

-limits the Ls ability to (a) raise the rent and (b) terminate tenancies

-30 states have prohibited rent-control on the theory that if L doesn’t make enough money to keep up the maintenance, then the property will lose value over time 

D. Termination

How do you terminate a tenancy?

-Term of years: do nothing, it automatically terminates

-Periodic: give written notice including the date of termination with one period’s notice (1 year in advance for year to year, 1 month in advance for month to month under common law)


Now- still one term for monthly or weekly, between 3 and 6 months in advance for yearly, depending on state

-giving notice too late under common law meant you had to give notice again next month, on time, now most states will allow you to terminate the next month

E. Commercial v. Residential
-commercial leases are still governed by common law and are negotiated by the parties

-residential leases are largely regulated by statute- contract for the lease of living space (not estate in land), leases are not negotiated, straight out of statute

III. Tenants who Abandon

A. remedies available for L

1. sit and do nothing and sue for rent as it accrues

Reasons for non-mitigation

· firmly established rule, leases made in reliance

· simplicity-unending reasons why T would say L didn’t try hard enough to mitigate

· L and T Act of 1951

· Requires the non-breaching party to do a lot on the breaching party’s behalf

· T could have sublet

2. release T and relet for L’s own account

-“surrender by operation of law” gets around the statute of frauds and gives L back the property

3. re-let for the T’s account

-implied agency- L is considered agent for the T for purposed of re-letting

*if court finds L’s actions in doing #3 were beyond his power, then it 
becomes #2 in the eyes of the court

*you don’t know if you’ve chose 2 or 3 unless one is outlawed by common law or statute, if you can find the T make it absolutely clear in writing which you are choosing




4. accelerated rent- not available in all states
 -anticipatory repudiation- contracts doctrine- current breach of future obligation

B. Mitigation Doctrine

-injured party should be made whole, not more, not less

→option #1 is not available anymore

-L must take reasonable steps to re-let (minimize damages)

-if L doesn’t take steps to mitigate we will take out of his damages what he should have saved

Public Policy Reasons for Mitigation


-discourages economic waste and encourages the productive use of prop


- possibility of accident or vandalism when prop is unoccupied


- trend disfavoring K penalties- may leave L in better position


- traditional justifications are unsound in practice

-failure to mitigate is an affirmative defense
-actual mitigation is not an affirmative defense, it rebuts damages
IV. Transfers of Interests in Leases 

A. Assignment or sublease

-assignment- only reversion is L’s- privity of estate between estate between L and T1 , privity of contract K between L and T and between T and T1 unless you make the K so that privity existed between L and T1
- L can sue T or T1 if the rent doesn’t get paid because he has privity of K with T and privity of estate with T1
- if there is not heat: T1 can sue L if he accepted the K, if not he is SOL

-sublease- T retains a reversion- no privity of estate between L and T1, privity of contract K between L and T and between T and T1
- L can only sue T if rent isn’t paid, but T can bring in T1 as a third party or turn around and sue him

- T1 can only sue T if there is no heat

B. Restraints on Alienation

1. Types of restraints

-disabling – makes attempted alienation void
- forfeiture – makes all or part of the property interest subject to termination; more popular with courts than disabling 
- promissory – imposes contractual liability – remedy is K damages
2. Ways to Uphold Restraint

- less intrusive

- justification

- bargain

3. RULE- balancing test- the greater the restraint the greater the justification must be 

4. policy

-reversion to L, so L cares what kind of shape its in when he gets it back, and it is L’s source of income

Rule in Dumpor’s Case: a waiver of the L’s consent provision is absolute unless you express your retention of this right (once L says T can sublet to whomever, T1 can sublet to whomever)


-many states have reversed but many states haven’t
C. When the L is transferring interest
-new L has each T sign an estoppel certificate

-L is selling his reversion, so there should be no effect on the lease

-mortgage foreclosure takes over all junior interests-terminates the lease
V. Tenants Who Refuse to Leave

A. the basic situation

Lease is up and T is still in possession but quit paying rent- can L call the cops and have them arrested?

-Only if it is a single lodger in the home of the L, Generally, NO, not a crime, a civil offense

So what can L do?

-Under common law, use whatever force is necessary to get back in possession


- still the law in some states, as long as they don’t commit a crime in the process

-Some states say you can re-enter if you can do it peacefully (when the T is gone).

-Some states say you have to go to court- a flat NO on self-help, can’t change the locks either.

B. How the FED works


1. short notice period


2. quick hearing-accelerated docket


3. defenses available are limited


4. L is limited to asking for possession- no back rent, damage to prop

C. Bankruptcy Exception

-Automatic Stay Provision says- once a debtor files bankruptcy nobody can do nothing (ie collect debts, eviction, etc) – mere possession is an interest in land


-prevents the sharks from circling


-prevent the feeding frenzy-everybody wants to get paid first, but the whole point is to treat the creditors equally


-L can get relief from automatic stay provision if it won’t effect the estate, which mere possession won’t

D. Tenant at sufferance- T holds over after lease is up – lasts until L makes decision


-holding over is an implied offer of a new tenancy which L can accept or reject


 1. Accepting

-accepting creates a yr-to-yr tenancy (on terms of old lease) if original tenancy was longer than one year, because longer than that would violate the statute of frauds (majority rule)


-lease can explicitly say holding over creates a new 5 year term, no notice necessary

- if L wants to change the terms he must give notice (before the term is up) and T can either accept or vacate

-cashing a rent check is implied notice of choosing the renewal option


2. Rejecting


- if rents are going up L can treat T as a trespasser, sue in ejectment
E. Impact on Potential new T

1.American rule- L only has to give T legal possession, based on the idea that a tenancy is an interest in real property, minority rule, T still has to pay rent
2. English rule- L has to place T in actual possession, based on lease as K, majority rule, T doesn’t have to pay rent if they are not given possession

→L has to get the holdover T out (or whoever else is there)
VI. “Defective” Premises

A. Common Law
- under common law L has no duty to make repairs to subsequent defects

-patent defects- out in the open, discoverable by a reasonable inspection

-latent defects- not discoverable by a reasonable inspection

-generally commercial leases still follow the common law rule of caveat emptor

B. Today

-Uniform Residential Landlord Tenant Act


-§2.104 – L must provide heat, water, sanitation, ventilation, etc.; not T’s job to fix any of that stuff


-§4.103 – repair and bill the L after 14 days notice; not if the T negligently caused the disrepair


-§4.201- give notice and vacate if they don’t fix in 14 days, “materially effecting health and safety” – depends on facts (if you have a baby the lack of heat is more serious); is it material noncompliance?  Must be more that incidental or substantial noncompliance, you have to point to something the L did wrong.

C. Waste

- T has a duty not to commit waste


-involuntary/permissive waste v. voluntary/commissive waste

 
-ameliorating waste- generally OK, but you can’t take fixtures away when you leave (the new ceiling and light became part of the property in Rumiche)
-Damages for Waste


-diminished value if it’s a big/permanent change


-cost to repair if its small

D. Termination for disrepair- Constructive Eviction – action or inaction that makes the property uninhabitable


-under common law all the covenants were independent, except the cov of quiet enjoyment and paying rent, so if one is broken the other could be

Constructive eviction – T must relinquish possession- can’t say it is uninhabitable and still inhabit


How does L breach the covenant of quiet enjoyment?


-lock-out- kept T out of possession →actual eviction


-L plays drum al night next to your bedroom window

Partial Constructive eviction- only have to vacate the part you claim is uninhabitable – pro rata rent reduction therefore L will probably fix

E. Personal Injuries on the Property
-T is generally liable because at common law T is the possessor and T has a duty and L does not

6 Exceptions – L is liable (in some capacity related to being a L, but not as an L)
1. Latent defect – undisclosed dangerous conditions


a. L knew or should have known


b. concealment

2. Danger to outsiders


-dog cases

3. open to the public


a. L knew of should have known


b. L had reason to expect the T would admit members of the public before the prop is safe


c. L fails to exercise reasonable care to discover or to remedy the condition or otherwise to protect such persons against it

4. Common areas


- clear exception cuz T is not in exclusive possession

5. L contracts to repair


-notice (if it happens after possession)


-lease says he has to repair


-unreasonable risk


-L doesn’t fix

6. Negligent Repairs


-L is not obligated to repair but did it anyway and the negligent repairs make it more dangerous or make it appear deceptively safe 

CHAPTER 5 – Servitudes


A. Creation


1. Easements


Affirmative easements – right to use, owner of dominante tract can use the land of the servient tract for a particular purpose


Negative easement- right to prevent a use- owner of servient tract must refrain from certain otherwise permissible uses of his own land, aka servitudes

· only negative easements under common law were for light, water, air flow and support

Appurtenant – inseparable from ownership of a parcel of land – has both a dominant and servient tract, capable of being transferred or inherited, “runs with the land”

In gross- servitude is imposed on the land with the benefit going to an individual (only a servient estate) ownership of the easement is divorced from ownership of the land

Personal – non-transferable → some easements in gross are transferable (now, not under common law), appurtenant easements can be personal if they are tied to the land the current owner
License v. easement – license is inherently revocable so an irrevocable license is an easement and an easement at will is just like a license

Implied easement – only affirmative easements in this country
· pre-existing (during unity of title), obvious, permanent, reasonably necessary

· couldn’t have had an easement on their own prop. But once they sell part, it creates an easement

Easement by prescription- difference between prescriptive easement and adverse possession – exclusivity

· also, you can have a prescriptive easement if you meant to make a regular easement, but the deed was imperfectly created (restatement)

· lost grant fiction: permission + long, open and uninterrupted use = easement

· we will assume their was a grant and it was lost somewhere/how

· not recognized in many states

· prescription does not apply to negative or public easements 

2. Covenants 


- covenants are enforceable under contract law, not property law


Covenants run with the land if:

1. touches and concerns the land – dropped by third restatement

a. some impact

b. type an owner would make as an owner

c. effect on dominant and servient estate

2. privity of estate between enforcer and enforcee – dropped by third restatement

a. horizontal privity- between original parties

b. vertical privity- between covenanting parties and successors in interest

3. original parties intended it to run with the land

a. default is personal covenant, the burden is on the dominant estate to show it was meant to run with the land

4. Notice 

a. On the record, or
b. Actual notice

5. Writing

3. Equitable Servitudes – the functional equivalent of negative easements 


1. Intent


2. Touch and concern


3. notice 

-equitable servitudes are property interests- treated like easements

B. Changes

1. Easements 

-easements can only be used to benefit the dominant estate, not any other property

-scope of easement can be controlled by the document that creates it ex: location, 6 ft wide for horse and buggy, etc. 

-3rd party can get license to use easement as long as the use is consistent with the easement and doesn’t unreasonably burden the servient estate

-no material change of easements without the consent of both parties

-location is fixed by initial use, but new restatement says the servient estate holder may be able to move it without consent (case law says opposite) 

-can’t change nature of use with prescriptive easements

2. Covenants 

-Basically there is no legal standard for covenants: on one hand you are faced with outlawing all aesthetic based standards if you don’t enforce covenant, on the other you are saying they are all valid.  So, we say they must be reasonable.
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