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I. Torts

Civil duties owed to fellow citizens.  Generally plays out in state court; trend toward Fed tort law.  Socially accepted traditional rights & duties, may also include legislation.  Goals:  Deter tortious behavior, encourage responsible, reasonable care, adjudicate disputes.

Role of Judge: Decides duty, whether prima facie elements are present, should case go to jury.

Role of Jury:  Decides (fault) liability, decides damages

Negligence & Intentional Torts premised on culpability for violating social norms; at fault for not exercising reasonable care

a. Negligence

b. Intentional Tort (requires causation, does not require actual damages)
c. Strict Liability (theoretically “without fault” – uniquely hazardous, so always liable)
i. Product liability

ii. Abnormally Dangerous Activities

II. Intentional Torts

a. Tortious Intent:  
i. Volitional act AND

ii. Either

1. For the Purpose OR 

2. With Substantial certainty of tortious consequence.

b. Battery: intentional offensive or harmful contact with another’s body.  Goal: protect the autonomy of the person.
i. Intent: not enough that act itself was intentional.  Intent to touch vs. intent to harm.  Harm is foreseeable, or should’ve had substantial knowledge that harm would occur.  Trespass upon the person.  
1. special knowledge of a subjective matter makes it objectively unreasonable – eg: touching person known to be very sensitive

ii. Contact 

1. Harmful          Injury, 

2. Offensive          Emotional suffering, offends reasonable person’s dignity

iii. Causation: underlies all tort claims.  Actually caused the harm.

c. Assault: Reasonable apprehension of imminent battery.  Usually words alone are not enough to meet prima facie elements.  Overt act + words create apprehension reasonable under the circumstances.  Apparent ability to carry out act.
i. Intent
ii. Causation
iii. Reasonable apprehension of imminent battery
iv. Purposeful/actual/substantial certainty of harm 
d. False Imprisonment:  intentional, unlawful & unconsented restraint on liberty of another.  

i. Intent – volitional act with purpose/substantial certainty ; may include directing others to confine improperly, eg: intentionally providing false info to police

ii. Confinement in boundaries not of actor’s choosing. Confinement must be actual or apparent physical barrier, threat of force, duress, exercise of authority. 
iii. Causation
iv. Reasonable means of escape negates confinement

v. Must be aware of imprisonment 

e. Intentional Infliction of Emotional Distress (IIED): 
i. Intentional causation or reckless disregard or the probable causation of emotional distress.  Knew or should’ve known.  Deliberate disregard for other 
ii. Outrageous conduct: beyond the bounds of social toleration
iii. Actual suffering of severe emotional distress

iv. Actual and proximate causation of E.D. by outrageous conduct.

f. Trespass to Land: Interest protected – Property rights, exclusive possession of land. Nuisance = interference with the quiet use and enjoyment of real property.  Trespass v. Nuisance:  Trespass = physical entry; Nuisance – must show unreasonable & resultant damages.  
i. Intent – exception for mistake 

ii. Actual interference (entry element) with property rights. Ltd Duties of owner/occupier of land

iii. At common law, sanctity of real estate.  Should not have duty to act on own land.  Traditionally no duty to those off land (eg – tree falls), but ltd duty for artificial conditions (grading, reservoir) on property.  Courts began to make exceptions, like tree falls on neighbor’s land, esp urban areas, need to maintain visual inspection for dangers at border of property, icy sidewalk, etc.
1. Occupier: owner in residence or lessee.  Last occupier or creditor in possession - whoever has right to use at the time is liable.  

2. Trespassers:  no duty to tpasser except refrain from willful & wonton injury.  If know that tpass is present, creates a ltd duty (didn’t throw them off), as “implied invitation” if knew people trespassed.
3. Licensees: have permission to be on land.  Friends, family.
a. Reasonable care with activities on land, 

b. Duty to warn re: known, non-obvious hazards

c. no duty to inspect, look for hazards

4. Invitees: have business interest (customers, ee, svc provider) “public invitee”

a. Reasonable care with activities on land, 

b. Duty to warn 

c. Duty to inspect, reasonable steps to discover hazards

5. Attractive Nuisance

a. Children are frequent trespassers.  No duty to trespassers seems too harsh for children – heightened duty.

b. Similar to limited duty to “frequent trespasser to limited area”

c. Weigh utility to possessor of maintaining danger v burden of eliminating danger, and compare risk to children

d. Willful & wonton, conscious disregard: know kids play in area but do nothing to protect them
g. Trespass to Chattels
i. Intentional interference with personal property.  
ii. Proof of damages - Actual deprivation, cost of being without
iii. Conversion:  intentional interference or destruction of property such that owner cannot use.  Fair market value, b/c must be replaced
h. Transferred Intent

i. Intended another tortious act than the one that resulted (still liable)
ii. Intended act against one actor, but mistakenly act on another – still intentional 

III.   Defenses to Intentional Torts (Must plead or lose affirmative defense)
a. Consent: negates offensiveness of touching, confinement. Implied consent in some activity, like team sports. 

i. Objective manifestation
ii. Exceeding to scope (consent to x, receive y)
iii. Revocation of consent
iv. Consent to illegal acts
v. Consent vitiated via affirmative representation
vi. Consent vitiated by non-disclosure (silence may be misrepresentation)
1. Not consent if:

a. Coerced, duress
b. Incapacity (minors, mental, intoxicated)

b. Self-Defense (and Defense of Others)
i. Had good reason to believe self in imminent danger

ii. No reasonable means of escape (no requirement to flee own home)

iii. Use no more force than a reasonable person in same situation; may be liable for injury if not justified in belief or use excessive force

iv. Reasonable until no longer necessary (can escape, disable/disarm)
c. Defense of Property – reasonable, no assault (shotgun trap)
i. Recovery of Property:

1. Common law privilege “in hot pursuit”

2. Shopkeepers’ privilege to conduct investigation; right to detain for reasonable time.
3. Self-help repossession, without breach of the peace 

d. Necessity

i. Public – complete defense, Govt needs, govt can take; sovereign immunity
ii. Private – may excuse some acts, but still liable for actual damages
e. “Residual Justification Privilege” – create new powers when necessary, court has discretion to recognize new justifications

IV. Negligence

a. Exposure of others to foreseeable & unreasonable risks

b. Owe a general duty of reasonable care to the world 

i. “Unholy trinity of defenses”

1. contributory negligence (barred recovery)

2. assumption of risk (knew the job was dangerous)

3. fellow servant (other ee’s negligence caused harm)

ii. Led to separate worker’s comp system

c. Often argued in alternative to intentional tort

i. Example of car co that knew design was dangerous; charged with negligence in addition to strict liability because of intentional disregard for duty of reasonable care.

ii. Intentional or negligent, both fault based: either intended or did not exercise reasonable care to prevent

iii. Different from intentional because no intent and proof of actual damage required.

d. Prima Facie Elements (Duty, Breach, Cause in Fact, Legal Cause, Damages)
i. Duty

1. Reasonable Person Standard

a. Reasonable under the totality of the circumstances

b. Consider physical limits (reasonable blind person) but not mental limitations – no slack for being slow, incapacitated, inferior

c. Hand Formula: B<PL

i. P = probability of act (Probablity)

ii. L = gravity of resultant injury (Loss/Liability)

iii. B = burden of adequate precautions (Burden)

d. Advantages to society v. potential for harm

e. Possible to make action safer without undue burden?

2. Limited Duty & No Duty

a. Privity of Contract

i. Coach driver harmed, can’t sue employer so wants to sue company er hires to maintain coach.  Court said no – maint. Co owes no duty to driver, only to Coach Co.

ii. Later set aside in terms of goods, but not services

1. goods: defective products = strict liability

iii. “acceptance rule” – once contracting party accepts work, contractor released from liability

iv. Humanitarian Exception: Harm is foreseeable to contractor

1. dangerously defective

2. inherently dangerous

3. imminently dangerous

b. Nonfeasance vs. Misfeasance (No Duty to Act)

i. Common law holds no duty to act, BUT once you act have duty to reasonable care (voluntarily place self into special relationship)

ii. Cannot leave person in a worse situation; by stopping may have prevented others from stopping – create duty

iii. No duty to warn

3. Emotional Harm, Absent Physical Injury (NIED)
a. Actual emotional distress, actually caused by breach, damages.

b. If reckless or willful, may recover w/o injury (more rare)
c. If parasitic to physical injury (traditionally cannot recover without physical injury)

d. “Death Telegram” exception - foreseeability
i. Impact (woman chased by bull can’t recover, no impact & ED is subsequent, not parasitic physical injury)
ii. Physical Manifestation – easily proven that ED caused physical symptoms
iii. Zone of Danger – father can recover for NIED when his son was killed & both were in zone where negligent action could’ve been killed.  Removes need for impact.
iv. Nearness/Nowness/Closeness
1. Sinn v. Burd, unusual case.  Mother no impact, not in zone of danger, but saw daughter hit by car can recover for wrongful death & NIED.
2. foreseeable causes of NIED
v. Fear of Disease – doesn’t work without phys. injury; not traditional meaning of impact, zone of danger.  BUT, asbestos workers who get asbestosis can recovery for NIED re: fear of cancer, because it is parasitic to phys injury.
4. Economic Loss without Physical Injury

a. No recovery for econ loss alone; must be damage to proprietary interest.
b. Testbank Case: claims (some) econ losses recoverable because parasitic to physical damage, or proprietary.  Fishing industry has a “proprietary interest” in fisheries.  No recovery for marinas, docks, shippers, etc.

c. Testbank dissent: need Proximate cause, Foreseeability and particular damage to recover

d. Exxon Valdez case suggested pure econ loss if not too remote. 

5. Exceptions:

a. Volunteer/ good Samaritan (if stop to help someone, creates duty to help them.  Can’t leave worse off)

b. Special Relationships

c. Control instrumentality

d. Prior conduct: even though conduct was not negligent, prior actions which create a risk also create a duty to act
6. Special Duty

a. Professional Duty/Malpractice
i. Skill & knowledge of ordinary practitioner in field.
ii. Knowledge is used with reasonable care, according to Standard of practice in field 

1. may vary by locality; established by testimony of others in field

2. expert is substantially familiar, or uses substantially identical std of care

iii. Best interests of client/patient

b. Duty to Protect against 3rd Party Torts

c. Common carriers, innkeepers 
d. Higher standard of care to protect children

7. Vicarious Liability (see section VI, below)
a. Respondeat Superior: employer responsible for torts of employee in the course of their employment.  .

ii. Breach
1. Under all the circumstances

2. via statutory duty: Negligence Per Se
a. Generally applies to laws passed for safety reasons, or to protect a certain “protected” class (minors, employees, consumers).

b. act is negligent in itself; reasonably prudent person would’ve complied with the law (running red light, speeding)
c. exception if would violate sense to enforce the law, consistent with purpose behind law (safety)
d. compliance with law is evidence of due care, but not conclusive

3. Res Ipsa Loquitor (speaks for itself)
a. Doctrinal form of circumstantial evidence.

b. eg – barrels don’t fall by themselves, D was in control of barrels

i. Inference of negligence

ii. D had exclusive control of means

iii. P did not cause

c. Eg – 1 car accident, no other explanation(weather, hazard), must have been driver’s negligence

iii. Cause in Fact
1. Heart of negligence; links breach to damages claimed
2. But/For

a. Would not have occurred without 

b. Addresses hypothetical – what would’ve happened but for D’s conduct?  Speculative, leaves room for doubt

3. Substantial Factor

a. Alternative to but-for

b. Classic example, 2 fires headed for house

c. Concurrent causes, each independently sufficient to cause harm, ask if wrong-doing was a substantial factor in the outcome

4. Alternative Liability Cause in Fact

a. Duty to be reasonably safe, 2 actors violated duty but no way to know which caused actual harm.  Both were negligent.
b. Each actor could be proximate cause, but cannot show but-for
5. Concerted Activity

a. Conscious parallelism: conspire to bring about danger

b. Drag racing example – hold both/all bad actors responsible when 2 or more created a foreseeable risk

6. Market Share Theory (DES Daughters)
a. Proposed alternative to concerted action, where there has been industry-wide negligence 

b. Where could not prove which negligent drug company caused actual harm, liability of several negligent actors assessed as a percentage of their market share 

c. After reasonable effort to identify specific bad actor

7. Lost Opportunity Doctrine

a. Ex: using a blood screening technique not yet widely used; lost the opportunity to be in the group that would’ve benefited

b. Traditional standard: medical expert says “more likely than not”

iv. Legal Cause
1. Proximate cause

a. Was the injury that befell P among the foreseeable risks of Ds tortious conduct?
b. Chain of factual causation – how far back do you trace causes? 
c. Was the rule of law violated (breach) by D intended to protect people like P against the kind of harm P suffered?

2. Direct/Remote Test

a. Polemis: unforeseeable, but direct consequence of negl. Act

i. OR, remote, subsequent and unrelated

ii. Polemis created broad scope for liability.  Court held that unforeseeability made it negligent, but because causation is direct, still liable.   

b. Overruled in Wagon Mound, but still used for analysis

c. Wagon Mound said must be responsible for probable consequences of action

3. Foreseeability:

a. Foresight: could/should know at time of act

b. List foreseeable risks; if actual harm not on the list, liability may be cut off or limited

4. Foreseeability of type of Harm

a. If kind of harm is foreseeable, but not extent or manner, still liable.  Should have known.

5. Foreseeability of extent of Harm

a. Eggshell skull rule: take the victim as you find him.  Delicate nature of P does not relieve liability of D.

6. Foreseeability of Manner of Harm

a. Case with rocks thrown at sunroof.  Even though can’t foresee rocks thrown from overpass, should know that roof could be hit by something, rollover accident, “rocks falling” signs.  (kids throwing rocks were intervening act – substantial factor)

7. Foreseeability of Plaintiff

a. Palsgraf v. Long Island RR: Guards pushed man on train; he dropped fireworks on tracks, explosion knocked over scales, which harmed P.  Cardozo held no duty to P because not foreseeably at risk from negligent pushing by guards. Therefore no duty.

b. Changes Duty: no longer duty to whole world, only to those foreseeably at risk.  Goes back to remote/direct analysis.

c. Unforeseeable residual risk: always know that there is a risk you probably had not considered.

8. Intervening Acts & Superseding Causes
a. Intervening cause: more direct cause, more recent act.  Any human tortious act after 1st tortious act.

b. Superseding: subsequent and intervening cause that cuts off liability of original tort; becomes “sole proximate cause.”  Serious misconduct or criminal act will be superseding.
9. Duty (judge) v. Legal Cause (jury)

a. “no legal cause as a matter of law” means no reasonable juror could find harm to P was foreseeable

b. If frame as a duty problem, judge can control outcome, keep question from jury.  

10. New uses of  “No duty”

a. To limit potential liability, for policy reasons (eg fast food sellers have no duty to warn re fat)

b. As alternative to breach analysis (eg – no duty to comply with robber’s demand, even though ended in customer being harmed)

c. Limit/eliminate liability in cases with intervening/superseding  criminal act of 3rd party (Black Talon bullets, soldier of fortune)

v. Actual Damages
1. Must show physical damage to person or property to prove negligence

2. Pecuniary: medical costs past/future, lost earnings past/future
3. Non-pecuniary: loss of enjoyment of life, loss of consortium, disfigurement, pain & suffering, emotional distress, disability, loss of function

a. Many states have caps on non-economic damages
b. Must be conscious to get loss of enjoyment of life (no coma)
4. Principle of single judgment rule: only go to court once, so must estimate all future costs.  Requires numerous assumptions

a. Limited judicial review of damages: quintessentially fact-finding task.
5. Compensatory (not taxable) - return of capital (making whole) not income
6. Punitive(taxable) – not making whole, windfall
a. Usually need evidence of egregious wrongdoing, malicious intent, conscious, deliberate disregard, gross deviation from reasonable, willful & wonton, reprehensibility
b. Clear & convincing usually the standard.

c. Some states cap, some caps based on ratio to compensatory 

7. Collateral Source Rule:

a. Common law, did not deduct from D’s payment; tortfeasor ought not benefit by collateral sources

b. Unfair for D to get windfall because P had insurance

c. Insurance co. usually has subrogation rights, may get $ back, so not really a windfall to P, either.  No double recovery to P.

d. Has become tort reform issue.

V. Wrongful Death and Survival Claims

a. Wrongful Death:  At common law, no relief for estate or heirs, because offense was breach of peace, so against the sovereign.

i. Led to perverse effect that tortfeasor was better off if victim died (no recovery) than only harmed (recovery)

ii. Lord Campbell’s Act (1846) – statutory wrongful death action
1. at first, damages were pecuniary only, only for spouse (loss of support)

a. now can sue for loss of services

b. some states include loss of companionship, comfort, society

2. only those named in statutes (spouse, children, etc) can sue

iii. At common law, no recovery for children, since not source of support; difficult to show pecuniary damages for loss of child.
iv. Now more flexibility – parents, others may recover based on non-pecuniary loss

b. Survival Claims: continues cause of action that decedent had at time of death

i. Most states only allow claims filed before death
1. Pain & suffering, medical expenses, loss of income, 
2. Generally only for time from tortious act until death.
3. minority of states allow for broader recovery  - lifetime earnings minus decedent’s living expenses & any wrongful death recovery
VI. Vicarious Liability

a. Respondeat Superior

i. employees and some contractors, volunteers

ii. parents, by statute sometimes responsible for children’s torts

iii. auto owners, by statute sometimes responsib for other drivers of their car

iv. Scope of Employment

1. acting within scope of employment (time/place, is the act one you were hired to perform, acting for purpose of employer’s interests)
a. usually not include commute to/from work

b. “frolic & detour” – short detour (get lunch on the way) may be included in scope of employment, frolic probably not (stopped off to see girlfriend)

2. Policy reasons: employers should be held accountable for damage their employees could be reasonably foreseen to cause. 

v. Distinguished from Direct Negligence of Employer
1. Employer may be directly negligent if knew employee not properly trained, had reason to believe employee not safe (history of bad behavior)

2. Truck not properly maintained – employer/owner directly negligent

3. Continue to employ worker who has threatened to harm co-worker

vi. Employer can sue employee for indemnity
1. not often done – doesn’t engender loyalty, not worth legal fees

vii. Generally not liable for contractor’s torts, unless er had non-delegable duty: 

1. inherently dangerous activity

2. statutorily imposed affirmative duty

3. may be directly negligent for hiring unqualified contractor

VII. Affirmative Defenses (7 Plaintiff Responsibilities)
a. Contributory Negligence (PF: duty, breach, cause in fact, legal cause, damages)
i. P partly at fault; at common law = total bar to recovery.  All or nothing.
1. Creates harsh result

2. Doctrines to ameliorate harshness:

a. Last Clear Chance Theory: If D had last clear chance to prevent injury, then not a total bar to P’s recovery (tethered ass)

b. Willful or Wanton:  even though P’s negligence would usually bar recovery, because D’s conduct was so willful, wanton it overrides mere contrib. negligence (justice issue – allow recovery)

ii. Developed in 19th c as protection to industrial employers (led to worker comp)

iii. Only 5 jurisdictions in US still have total bar for even 1% P negligence

1. Some states call contrib. negligence when really modified comparative negligence (50/50 or 51%) 

iv. Includes speculation re: was P’s negligence a cause in fact?

b. Comparative Negligence (PF: duty, breach, cause in fact, legal cause, damages)
i. P suffers reduction in recovery to reflect his share in the fault
ii. Incentive for D to settle (more likely have to pay than if P’s fault = total bar)

1. May lessen incentive for P to settle

iii. Pure Comparative Negligence

1. Compares P’s % of fault to D’s % of fault; 

2. % of fault = % damages to pay/recover

3. Unusual results if P had very high damages and high fault – May still recover from D with low damages and low % fault.

a. P = 99% fault, $1MMdamage recovers $10,000

b. D = 1% fault, $10,000 damage recovers $9,900

c. Result = P recovers more actual $ even with high % negligence

iv. Modified Comparative Negligence

1. Seeks to avoid Pure Comparative anomaly 

2. Threshold for recovery – if P is less than X at fault, then can recovery on comparative basis

3. Some states say P can recover at 50/50 – others if P less than 50% 

a. If P’s fault less than or equal to D, can recover damages reduced by P’s % of  fault (50/50)

b. If P’s negligence not greater than D, can recover damages reduced by P’s % of fault (51%)
4. Where multiple Ds, aggregate Ds % to compare to P’s % for cut-off 

5. Set off issues:

a. Esp. with auto accidents, where each party has damages, can be set off against each other, so only party with higher damages pays and pays the difference

b. Creates problems where both parties insured.  Only one insurance co pays, and parties may lose money because ins. co only pays set off amount, not actual losses.  Windfall to insurance co.

c. 2 judgments ensure payment from both insurance companies for losses, not set off.  Restatement supports set off except where liability insurance involved.

6. Concerns about juries modifying % to end with result they want

7. Jt & Sev not apply

8. Don’t need ameliorative doctrines (last clear chance, willful/wanton)

c. Failure to Mitigate Damages

i. Responsibility after accident

1. Accept reasonable medical treatment to mitigate

2. mitigate income loss by looking for work, adapting work requirements

d. Failure to take Advance Precautions (avoidable consequences)
i. Seatbelts, helmets – pre-accident duties in anticipation
ii. at common law, not required – seatbelt did not cause accident, so unjust to lessen D’s responsibility b/c of seatbelt issue

iii. concern about blaming victims led to seatbelt gag rule
iv. Changing mores, statutory requirements to wear seatbelt & helmet – may be reasonable to include at damages stage, but not causation

1. Oregon: odd rule that can introduce failure to wear seatbelt, but statutory max. deduction of 5%

e. Implied Assumption of Risk (often included in comparative negligence arguments)
i. Assume risks inherent to some activities

1. Appreciated (knew) risk

2. voluntary acceptance of risk

ii. Creates limit on duty – courts generally permissive re: knowledge & voluntariness
f. Express Assumptions of Risk

i. Contractual limits

ii. Signed waiver (creates issues of knowledge, voluntariness) 

g. Imputed Contributory Fault (Both ways rule)
i. Analogous to vicarious liability; if would be liable for another’s negligence, that negligence would be imputed to you
1. Eg: er sues D for damage to truck ee was driving, ee’s negligence imputed to er when assess damages
2. Eg: car rental co got out of imputed damages because did not have control over driver/lessee – unjust to hold car co accountable

ii. Derivative claims: 

1. Derivative claimant bears negligence of P claimant (eg – loss of consortium claim will be reduced/elim by P’s negligence)
2. Bar to P in suit also bars survivors in survivor claims.

h. Statutes of Limitations

i. Theoretically entirely statutory, actually statute & case law

ii. What?

1. statute applicable

2. tort claims notice requirement for fed claim

iii. When start running?  
1. time of tortious act
2. time of injury – “when cause of action accrues”, until injury not all elements of tort have occurred

3. Discovery (what must be discovered – exposure, harm, etc)

iv. When case in filed

1. “or action be commenced” defined as filing & service

v. Tolling – time period when clock is stopped

1. Minority – statute tolled until reach 18 yrs of age

2. incapacitated

3. fraudulent concealment of tort extends statute of limit

vi. Discovery Rule: Accrual of injury is delayed until P is aware of

1. injury

2. negligent/tortious cause of injury

vii. Continuous Tort

1. pattern of tortious conduct, continuing or repeated tort act

2. accrual begins at last injury – date of last act

3. view conduct as a whole – extreme, outrageous behavior

i. Statutes of Repose

i. Absolute bright line – runs from date of tortious act

ii. Unyielding barrier

iii. Policy: must be a time when safe from being sued vs. problem of injustice

j. Immunities

i. Charitable

1. common law churches, charitable org exempt from suit because would result in loss of services to society

2. $ of charities “held in trust” for those benefited by charity

3. less reasonable when charities insured – immunity has eroded

ii. Government (State & Fed)

1. common law – sovereign can do no wrong

2. Feds- caps often apply

a. Fed Tort Claims Act

3. for states, older distinction between municipal duties & proprietary function

4. Where proprietary, treated as any other biz

5. Now, more emphasis on discretionary v. non-discretionary acts of govt 

a. Design is discretionary

b. Maintenance is not

iii. Family (spouse & parent)

1. Concerns about collusion, disruption of family harmony when sue each other.

2. auto cases, or other including insurance created exceptions (harmony not @ issue, just about the $)
3. may be ltd duty to spouses, especially when both own the property

iv. Worker’s Comp

1. broad immunity with narrow exceptions

VIII. Apportioning damages

a. Tie harm to particular breach

i. Divisible injury: traceable to particular cause, can separate which actor caused which harm

ii. Indivisible injury: joint & severally liable

b. Joint & Several Liability (alt to comparative fault)
i. At common law, if damages to be paid by 2 tortfeasors, either can be held entirely liable for damages to P.  Each D pays 50%.
1. At first, only jt/sev if concerted action

2. Common Duty (owner & driver both responsible)

3. Later, includes independent tortious acts causing indivisible harm

4. “Causal Knot” – Ds on the hook for the uncertainty created by their tortious acts; if had not acted tortiously, uncertainty would not exist

ii. Contribution 

1. if one D pays more than 50% can sue D2 for contribution

2. Contribution ameliorates jt/sev by allowing suit for reimbursement against fellow tortfeasor(s)

3. problem of phantom or insolvent D 
iii. Indemnity

1. if liability is purely vicarious, go back and sue responsible party

2. innocent retailer (can sue defective mfctr)

3. Contractually indemnified

iv. Comparative Negligence (between P & D)
1. Comparative Fault: between class of Ds, comparing how liable each is.  Each D only liable for damages to extent they were at fault (%).  Leaves P in the lurch if phantom/insolvent D.
2. Most jurisdictions with Comp. negligence also have comparative fault.

3. “law professor’s theory”: take Phantom/Insolvent D’s share and split between remaining Ds and P, rather than leave all on P.

c. Partial Settlement

i. Satisfaction: P files notice with court that amount was paid

ii. Release: prospective relinquishment of claims against D.  At common law, releasing one D released all claims, all Ds

iii. Covenant not to sue: some states allow $ in return for agreement not to sue.  

iv. Stipulated offer of settlement: Effect of release; may not be acceptable if would serve to extinguish claim against other D

1. even if expressly state only releasing one, effect may be releasing all

2. many states allow releasing some, not all

3. May be preferable to have covenant not to sue – no release implications
v. Mary Carter Agreements:  settle with D1, agreeing that if recover from D2 will return some or all $ to D1

1. May encourage D1 to testify against D2

2. Gives P $ up front to finance battle against remaining Ds

3. Some states allow, others don’t, most that allow require telling jury about agreement

vi. Effect on other claims:

1. Pro tanto reduction: reduces recovery by amount of previous settlement

2. Proportionate Share: retains recovery at share of fault, no pro tanto reduction

d. Comparative responsibility in non-negligence causes of action

i. Allocate % of fault in intentional tort situation where P’s conduct is an issue
ii. Compare P’s negligence to D’s intentional/strict liability wrongdoing.  

1. contributory negligence of P, under all the circumstances
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