TORTS OUTLINE

I.  Introduction

A. What is a tort?

a. Suit where relief sought is damages

b. Torts system separate from criminal- it is about duties created by legislature and courts (society), duties we owe to one another

B. Purpose of torts system

a. Compensation for injury- someone has breached their societal duty

b. Deterrence- if you breach your duty and cause injury to another person, you will be less likely to do it again if you know you have to pay

c. Resolve private disputes- otherwise would have festering conflicts and there would be temptation to settle the dispute on your own

C. Where do these tort duties come from?

a. Common law judges

i. Legal realism- “the life of the law is experience, not logic”- the living part of the law comes from experience, what is happening in society 

ii. Law and economics- this should inform tort doc not opinions of judges 

b. State courts

i. Rules that directly affect people the most come from states for most part

c. State laws

i. Usually state but some fed laws coming in that supercede authority of states

D. Role of jury in tort law

a. If π can survive motions for SJ, directed verdict, and JNOV, jury decides the outcome and the damages

E. How are tort issues preserved at trial for raising an appeal

a. Appealing pty is always arguing that tr ct made a mistake- always know what this mistake is

b. To preserve arg on appeal:

i. Pty that thinks it is an erroneous ruling must object in order to give tr ct notice and give ct opportunity to correct the objectionable ruling AND

ii. Must raise the arg/ issue on appeal (must be same one objected to in tr  ct)

F. Analysis of tort system

a. Advantages
i. Encourages/ creates corporate accountability

ii. One of few areas where little guy can hold big guy accountable

iii. Disadvantages

iv. Π’s lawyers just out to make a buck

v. Juries can be inflamed by prejudice and passion which lawyers deliberately try to stir up

vi. Can be detrimental to businesses

1. Products liability concern- businesses can be unfairly asked to pay

G. Basic types of torts cases (every one requires causation)

a. Intentional- premised on culpability of Δ

b. Negligence- premised on culpability of Δ

c. Strict liability- liability in theory w/o fault, asking Δ to pay b/c of nature of activity or b/c of policy considerations, Δ’s conduct is irrelevant- 2 categories:

i. Abnormally dangerous activities

1. Rylands v Fletcher (1868)- mill owner reservoir collapsed and flooded out neighbors mine- “person who brings on his land and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril”- also, when using land for non-natural use (building reservoir in England at this time unusual) will be liable for any damage to neighbors

2. oil carrying is more dangerous than other activities- gas tanker and 16 yr old girl driving into it

ii. Products liability

1. Greenman v Yuba Power Products- π using Shopsmith to cut wood, it flew out of machine and struck him on forehead- if product turns out to be a lemon, manufacturer is strictly liable

II.  Intentional Torts
A. To prove every intentional tort need: Causation and intent 
B. Π’s super sensitivities don’t count unless the Δ knew about them

C. Everybody is liable for their intentional torts

D. Δ can contest prima facie elements have not been established in two ways

a. Can just contest elements not established, not even there- “my body never struck the π’s”

b. Can raise an affirmative defense- “yes I struck the π, but I did it 11 yrs ago, the SOL has run”

E. Tortious intent

a. Volitional act AND

b. Either (a) for the purpose OR (b) with subst’l certainty of the tortious consequences
F. Battery- intended harmful or offensive touching of another human being

a. Prima facie elements

i. Intent

1. 5 yr old pulls chair out from older woman, need to look at purpose or subst’l certainty to find intent- Garratt v Dailey
ii. Contact element

1. Harmful or offensive contact w/ π’s person

2. If it is unpermitted contact it is offensive

3. Can be direct or indirect (grabbing plate away from black man in line at hotel, respondeat superior- employer liable for torts of employee when acting in scope of employment Fisher v Carousel Motor Hotel Inc)

iii. Causation 

1. Δ’s conduct directly or indirectly results in offensive touching

2. Limits: Would reas person consider something harmful/offensive?  Is it too indirect?

b. Policy: protection of autonomy and protection of each person’s body- not necess to have physical injury, can just be emotional injury (b/c don’t need to show dmgs as pf element but practically speaking can help prove case if have dmgs)

c. Not mutually exclusive with negligence (student pulled chair out from art teacher, didn’t pursue battery b/c SOL had run Ghassemieh v Schafer)

d. Don’t have to be conscious for there to be a battery (kiss of sleeping princess = battery)

e. No need to show damage

G. Assault

a. Intentionally causing apprehension of imminent battery = assault 

b. Prima facie elements

i. Intent

1. transferred intent- if you intend to act on one actor but your actions instead work on a diff actor, intent transfers to the unintended actor OR if you intend to commit one tortious act and commit a diff one your original intent transfers (can work for other intentional torts too)

2. Subtl certainty can take place- mere knowledge and appreciation of a risk is not enough to meet the substl certainty test

ii. Reasonable apprehension of imminent battery

1. apprehension of imminent harmful offensive touching  

2. woman at car at stop light, driving alone at 1:30 am, passenger in car next to her, hollers and threatens her Vetter v Morgan
3. π must be aware of the threat of contact

4. Reasonable apprehension

a. no need to be afraid or intimidated, just need apprehension

b. apparent ability create reasonable apprehension-  Δ had apparent ability to commit battery which creates reasonable apprehension (i.e. unloaded gun that π doesn’t know is unloaded)

5. Imminent battery

a. Throwing punches from 50 yds away, not imminent

b. Need more than words- need words + conduct (or just conduct) (words can undo the imminence “If you weren’t my best bud I would punch you)

iii. Causation 

1. Δ’s conduct directly or indirectly results in apprehension of imminent battery

c. Policy: don’t want people going around threatening each other all the time, freedom from apprehension of a harmful or offensive contact

d. no need to show damage

H. False Imprisonment

a. Rule: intentionally confining someone w/in boundary not of their choosing

b. Elements

i. Intent

ii. Causation

iii. Confinement in boundaries not of the π’s choosing

1. irrelevant how short the period of confinement is

iv. Awareness of the confinement or actual harm because of confinement

1. actual harm- when person has suffered some injury (drunk locked up when needed meds)

c. Policy: want to protect liberty to move about

d. Ways to confine:

i. Doesn’t have to be physical, duress can be enough (threats are enough, don’t need to use force)

ii. Physical barriers- locked in a house

iii. Physical force or threat of physical force

iv. Submission to a threat to apply physical force

1. πs checking mailboxes in Madison, woman stands in doorway, πs should’ve at least asked to leave, not enough to show confinement Herbst v Wunnenberg
v. Custody (assertion of legal authority)

I. Intentional infliction of emotional distress 

a. Rule: intentionally causing emotional distress

b. This usually used as backup to other intentional torts

c. Elements

i. Intent

1. or recklessness- Philly Eagles doctor saying Chuy had terminal disease- Chuy v Philadelphia Eagles
ii. Outrageous conduct

1. reasonable person standard to gauge what is outrageous

2. need extreme facts for π to win

3. to make conduct not normally outrageous, outrageous:

a. continuous nature of conduct (if conduct is not outrageous but continuous day after day can be outrageous)

b. type of π (children, elderly, preg women, supersensitive persons if Δ knew about it)

c. type of Δ (common carriers, innkeepers- π needs to be passenger, guest)

iii. Causal link

iv. Severe emotional distress (DAMAGE)

1. the more outrageous the conduct is, the easier it is to satisfy this

2. show testimony of the emotional distress (psychologists etc)

d. not recognized until the 1950s

e. wife needed life ins money for family after husband died accidentally, co refused to give it to her- ins co intended to for her to be under severe emo distress so they could use the stress to get her to compromise, co had outrageous conduct b/c trying to take advantage of weak- Eckenrode v Life of America Ins Co 
J. Trespass to land

a. Land includes more than surface- going up (to where airplanes fly) and down from surface as well

b. Elements

i. Intent 
1. not necessarily intent to commit tort, just need intent to be there

ii. Actual interference w/ right of exclusive possession (aka invasion/ entry element- need to show invasion to property by something)

1. Δ doesn’t have to go personally on to land to do this

2. some physical object must go on to property (odor, sound not enough)

c. Don’t need to show damages

i. Exception: In air pollution cases need to show dmgs in most jurisdictions (need a limit, otherwise everyone can recover)

ii. Exception: neighbor crossing property line, need to show dmgs

d. Drive in movie theater and race track- light not the same as an object, therefore it can’t invade, no trespass Amphitheaters Inc v Portland Meadows
i. Did not file nuisance claim b/c have to prove conduct was unreasonable, don’t have to prove that w/ trespass AND have to prove damages in nuisance, don’t have to prove that w/ trespass

e. Al reduction plant releasing Fl compounds that are settling on π’s land making it unfit to raise livestock- not a matter of the size of the particle, it is a matter of its energy/ the effect of the intrusion- Martin v Reynolds Metals Co

K. Trespass to chattels

a. Elements

i. Intent 

ii. Damage to property (DAMAGE)
1. can’t just be petting your dog and cause no harm to it, have to do some damage

2. dmgs = loss of use, repairs, incidental dmgs

b. Diff from conversion (deprivation so great that need to pay fair market value of prop/ damage, lots of dmg)- trespass to chattels = some dmg

c. 2 former employees of senator went into office w/o authority and removed numerous docs from his files, made copies, put originals back, went to columnist w/ info- no damage to docs b/c replaced right after, info generally not a chattel unless some artistic or scientific creation (commercial value) Pearson v Dodd
III. Defenses to intentional torts
A. Consent (view from perspective of reas Δ)
a. Obj manifestation

i. Can be express or implied

ii. π says she has already had small pox vaccine but then holds arm out to doctor = obj manifestation- O’Brien v Cunard
b. Exceeding to scope

i. Actions can exceed the scope of consent given

ii. Fight breaks out after hockey game, even though π consented to play in game, only consented to play w/in the rules of the game (Overall v Kadella)

c. Revocation of consent

i. Consent can be withdrawn

d. Consent to illegal acts

e. Consent nullified via affirmative misrep

i. Consent can be made invalid by and aff misrep- if said “No I do not have an STD” consent to sex can’t be used as an aff defense

f. Consent nullified by non-disclosure

i. Husband and wife in middle of separation, husband gives wife genital warts, “if I had known I wouldn’t have consented to sex”- non-disclosure can be enough to disallow aff defense of consent Hogan v Tavzel
ii. Husband cheated on wife and continued to have sex with wife- essential vs collateral information- essential goes to essential nature of the physical contact, cheating doesn’t go to essential part of contact Neal v Neal
g. Other: infancy, duress, incapacity, intoxication (π has to have capacity to effectively consent)

B. Self-defense

a. Δ needs to really believe life in danger- subj and obj

b. Look at if there is a reasonable means of escape- there is a duty to retreat before you use serious force

i. Exception: don’t have to flee from your home

c. Limited to reasonable force (young man beating up old guy who had gun in truck Tatman v Cordingly)

i. Tort needs to be about to happen or happening (can’t be retaliation)

C. Defense of others

a. Tort needs to be about to happen or happening (can’t be retaliation)

D. Defense of property

a. Look at if unreas amt of force- can defend prop w/ reas amt of force but never w/ deadly amt of force (spring gun in abandoned farm house is unreas Katko v Briney) (deadly ok if defending home, mostly b/c probably defending self and family not to much the property)

b. Tort needs to be about to happen or happening (can’t be retaliation)

c. Recovery of stolen prop- 3 frameworks

i. Common law privilege- if saw thief grab stuff and run out of store, can pursue them, w/o breach of the peace

1. need wrongful possession and hot pursuit

2. tort is seen as still occurring if you are in hot pursuit

ii. Statutes- shopkeeper’s privilege to detain someone suspected of theft

iii. Conditional sales K under the UCC

1. buyer defaults on car payment, creditor can go and get car

d. Shopkeepers statute and c/l privilege- woman pretending to be someone else in dept store detained in store, after giving stuff back, forced to sign confession before being allowed to leave- ok to detain up until prop recovered, after that is false imprisonment- Teel v May Dept Stores Co
E. Necessity

a. Only used in conjunction w/ property torts (usually trespass to land)

i. Necessity prevails over defense of property (although if you dmg it you have to pay for it later)

b. Family ties boat up on dock during sudden storm, Δ unties boat- π not a trespasser due to legal necessity, human life more imp than damage to dock- Ploof v Putnam
c. Δ left ship overnight tied to π’s dock during storm, dock badly damaged- ship survived at expense of dock, therefore Δ should have to pay for damage to dock- Vincent v Lake Erie Transp Co
i. Private necessity beats trespass but have to pay for dmgs to prop as result of trespass

d. Public necessity- owner has no right to recover when prop taken or damaged due to public necessity

F. Residual justification- recognizes that privileges were created at one point or another, it is possible new privileges will be developed when justified

a. School bus driver v angry with bad kids, drove to police station- parents sued for false imprisonment, ct said no b/c there was residual justification

IV.  Negligence- Prima Facie case
A. What is negligence?

a. Exposure of others to foreseeable and unreasonable risks

b. Not an exclusive theory

c. No need to show intent, but must show damages

B. Why do we need a law of negligence?

a. Have to set standards for each other, how we should behave, to successfully live together

b. Resolution of disputes

c. Allocation of risk of loss

d. Economic efficiency

e. Concepts of justice

C. Where does modern negligence come from?

a. Old English case- Weber v Ward (1616)- soldier accidentally discharged musket and injured other soldier- Δ would be responsible unless he was utterly w/o fault- first reference to notion of fault

i. Cts then adopted special duties of innkeepers, stagecoach drivers, common carriers- specific categories of occupations became identified that were req to act with care

b. 2.  Brown v Kendall- Justice Shaw- man breaking up fight btwn two dogs by using a stick to beat the dogs, injured another man accidentally- judge announced general duty of reasonable care- seminal case

c. 3.  Latter half of 20th century cts adopted modern ideas of negligence

D. 5 elements for prima facie negligence case, each element has to be shown with a preponderance of evid, more probably than not (51%+)

E. Element #1: Duty

a. Traditionally only judges decide this

b. General neg duty- duty to act in such a manner that you do not create foreseeable and unreasonable risks for your fellow peeps
i. This is default rule- applies in majority of cases

c. Duty can be used as an alternative to legal causation

i. Palsgraf

ii. Honeywell
d. Special duties

i. Common carriers- heightened duty of care for passengers

ii. Professional duty- doctors, lawyers, architects

1. Std of care = reas profession in same/ similar communities- expertise taken into acct

iii. Limited duties (occupiers of land lesser duty to trespassers, pure emotional distress, pure economic harm, privity of K, no duty to act)

e. Children under 4 are incapable of committing a neg act (no duty)- once over 4 look at their intelligence (subj std unlike adult obj std)

f. Privity of K

i. Prevented consumers from being able to sue manufacturers, can sue whoever you bought it from but not the person who made it, usually case not as strong against sales co b/c they are victim of manufacturer too

ii. Bush- π lost arm on conveyor belt that Δ wired at recycling plant- Indiana still has privity of K rule, humanitarian exception applies to work that is dangerously defective, inherently dangerous, or imminently dangerous- ct says may fall into last exception but implies Indiana should accept forseeability as guide to see is exception applies

g. No duty to act (nonfeasance (passive inaction) v misfeasance (active misconduct)

i. General rule: no duty attaches until you begin to act or have exception

1. once begin to act, under obligation to act w/ reas care and can’t leave worse off

ii. Exceptions

1. volunteer- Good Sam- undertaking

a. Lacey- Coast Guard fails to rescue man- π arg: Δ voluntarily placed themselves in a position to help, once started to act had to complete and failure violated stat, Δ’s arg: no evid left him worse off, no one else waiting to rescue- Ct says stat at issue doesn’t impose liability for failure to save lives

2. Special relationships

3. Control instrumentality

4. Prior conduct exception

a. if prior conduct has contributed to the danger or this risk, one will have a duty to act

iii. Schenk- waders on lover caused her to drown when boat tipped over- π’s arg: special relationship (lovers) and prior conduct (prior conduct contributed to danger- didn’t warn her of danger), duty to act- Ct doesn’t buy it, this is just a mere failure to act not a misfeasance situation 

iv. Galanti- FBI informer selling prop, buyer shot with informant- ct says only special relationship with informant (also could be prior conduct), no duty to warn buyer

h. Negligent infliction of emotional distress

i. Early c/l rule- can’t recover for emo distress that is not parasitic to physical injury (exceptions for false death telegram to families, family member’s dead body not buried properly)

ii. Need to show physical manifestation AND injury (exceptions: impact, ZOD, bystander, foreseeable π) 

1. Physical manifestation rule- Need to show physical consequences of emo distress- easy to meet this usually (pupils dilated, heart rate increase….)

iii. Impact rule- π cannot recover for emo distress w/o physical injury or impact b/c would open Pandora’s box

1. Bosley v Andrews (1958)- π got heart disability from fright and shock of Δ’s bull chasing her- no recovery b/c no impact

a. Dissent- “looking at raindrop and visualizing a flood”

2. Usually doesn’t require much impact 

iv. Zone of danger- when π is in zone of danger should recognize this as another situation where ct should allow recovery

1. Niderman (1970)- Dad standing on sidewalk with son, car jumps curb, son hit, dad develops heart problems- can recover under ZOI

v. Bystander rule- bystander can recover if emo distress is foreseeable (Sinn- mom watching daughters play outside, one of daughters hit by car and killed)- to see if foreseeable look at 3 factors: 

1. nearness- physical proximity to people injured

2. nowness- there at moment of accident

vi. closeness- closely related to victim

vii. Foreseeable π rule- foreseeable πs should recover when suffer emotional distress

1. most cts don’t adopt this b/c hard to define forseeability here (Armstrong- π lost it after being called to hospital for husband mistakenly, she could not recover)

viii. Toxic torts cases- people exposed to toxics who have a reas fear of disease

1. π’s arg- impact rule applies, asbestos fiber is microscopic but it is in lungs, lung and harmful fiber = impact (could also argue asbestos industry put workers in zone of danger)

2. Δ’s arg- everyone who has ever been exposed to a toxic chemical will have a claim for NIED

3. Sup Ct said impact needs to be macro level not micro, impact needs to occur in one instance not gradually over time

4. Sup Ct then said: Can recover if have asbestosis (higher probability of having lung cancer in future), fear of more disease parasitic to their actual disease/ physical injury (5-4 decision)

i. Economic loss without physical injury

i. Traditional rule- no recovery w/o physical injury to person or property- predictability value to this doctrine

ii. Testbank- collision btwn Testbank and Sea Daniel in the Mississippi River Gulf outlet, containers with PCP spilled overboard- 41 suits filed against the Testbank including from shippers, marina owners, bait and tackle shops, fishermen, restaurants

1. shippers, marina owners, and comm. fishermen recovered, no appeal

2. restaurant owners, bait and tackle, rec fishermen appealed- no recovery, no proprietary int- predictability is v imp, role of judges is not to draw fine line, judges not supposed to be managerial, eco loss doc applies

3. dissent- bright line rule here is inherently unfair, judges have to do justice, limits should be forseeability and proximate cause and particular dmg (everyone by restaurants can recover)

iii. Heathman- π and Δ had K where Δ inspected house π wanted to buy, did bad job- Ct said eco loss doc exception can apply to professional malpractice w/o physical harm, πs can recover

1. dissent- can’t sue under tort law for K claim where only eco loss is there 

j. Limited Duties of Owners and Occupiers of land

i. C/l rule- your home is your castle, when you are on your prop you shouldn’t have to protect others

ii. Occupier = an owner in residence or a leasee if rented land or creditor, whoever has the right or possession and control of the prop

1. Analysis:

2. Is Δ owner/occupier?

3. Did injury occur on or off the land?

4. If on, was injury caused by a dangerous cond (hole in ground) or activity (anything you are doing on the land)?

a. If it is an activity that caused injury go into ordinary neg analysis

5. Is injured π trespasser, licensee, or invitee?

iii. Duty to those off premises

1. c/l rule- if hazard arises from nature, occupier has no duty to guard against those hazards- if hazard arises from human action, occupier has duty to guard against those hazards

2. ct began to carve out exceptions: tress around border of prop (reas inspection), ice covered sidewalks (duty to take care of ice)

3. Sprecher- CJ Rose Bird- landslide from Δ’s land onto π’s, move house- ct said duty to exercise due care can arise out of possession alone- no diff btwn artificial and natural conditions use negligence analysis- Bird acknowledges that this is a close case

iv. Duty to those on premises

1. trespassers- almost no duty

a. c/l rule- no duty to undiscovered trespasser, once discovered duty not to willfully and wantonly injure trespasser

i. exception: frequent trespasser to a limited area can trigger a duty of care

2. licensees- some duty

a. social guests, anyone w/ permission to be on land

b. duty to warn about non-obvious known hazards, no duty to inspect for all hazards
c. if unclear if licensee, cts apply invitee analysis

3. invitees- more duty

a. duty of reas care, duty to inspect for hazards, duty to warn

b. responsible for dangerous conds owner/ occupier should know of

4. Duties can be discharged by warning or making dangerous cond safe

5. trend in last 10 yrs to re-est this categories after abolishing them and going with a standard or reas care in the 60s-80s 
6. Stitt- π tripped over concrete tire stop in Δ’s church pkg lot, π not a member, just going for bible study- characterization of π determine outcome, business purp as precond to invitee status, bible study = licensee

a. Dissent- going against the majority of states and the restat, public invitee is another way to get invitee status

7. Attractive nuisance

a. Applies to kids 12 and under, if have something on prop that is attractive to kids, owner is impliedly inviting kids onto their land, owner must protect kids

b. Thunderhawk- kids playing in train yard, loses leg below knee

i. Factors to consider: owner knows or has reason to know kids likely to trespass, unreas risk, kids do not discover or realize the risk, utility of owner of maintained the cond and burden of eliminating the danger are slight compared to risk to kids

Land entrants
  Undisc Adult T   Disc Adult T
Licensees
Invitees
Kids

	Duty to warn 

if ken 
	NO
	YES (if frequesnt)
	YES
	YES
	YES

	Duty to warn if should’ve known
	NO
	NO
	NO
	YES
	YES

	Duty to inspect
	NO
	NO
	NO
	YES
	Split


k. Newer no/limited duty doctrine

i. Duty to protect against third party crimes and torts

1. Stagl v Delta Airlines- Judge Calabresi- baggage bedlam, elderly woman injured- Delta as owner owes a duty, 3rd pty here was foreseeable and Δ caused the situation (so no intervening cause to get out of duty)

2. KFC- assailant holding gun on customer, employee delayed handing money over, robber shot customer- no duty here b/c there is a stat that says don’t have to turn over prop

3. McCarthy v Olin Corp- black talon bullets on commuter train- ct says no duty to protect against 3rd pty actions, it was unforeseeable

a. Calabresi dissent- ct is confusing duty and breach here, proper course is to ask the NY cts how they would decide

4. Soldier of Fortune Inc- Δ published personal gun for hire ad, π’s dad killed- duty arise b/c clearly identifiable unreas risk of dmg to other people
l. Special duty- professional: medical malpractice

i. Components of professional duty

1. you have the skill and ken of an ordinary professional in your field

2. ken used w/ reas care according to the profession’s stds of reas care

3. must act in best interests of patient or client

ii. industry can’t set own std of conduct in terms of risk they create for rest of us

iii. std of care for a professional must be established by another professional in that field (expert testimony)

1. traditionally look to the locality for std of care of professionals there- some cts have adopted national std of care, some intermediate rules 

2. expert must show 2 things:

a. what applicable std of care is AND

b. cause in fact relationship btwn dr’s actions and π’s injury

3. tr ct must know 2 things before allowing expert’s testimony

a. is expert qualified?

b. If qualified, what is expert’s opinion regarding the particular dispute?
4. Melville- orthopedic surgeon gave testimony regarding a podiatric procedure- π has to show how surgeon’s testimony is relevant (knows the std of care for podiatry) or get new expert

iv. Informed consent

1. part of a doctor’s std of care is getting a patient to consent to medical treatment that the doctor gives alternatives and risks of the proposed treatment 

2. Harnish- π not told that cosmetic surgery could result in loss of tongue function- ct says can’t disclose everything to patient (some info may be v upsetting, too many risks, small risks dilute big risk importance) but need to look at what a reas patient would want to know when going into surgery
a. Still need to look at cause- may still have done surgery anyways, look at subj and obj (reas person) std

F. Element #2: Negligence/ breach of duty of reas care

a. 2 issues come up here:

i. disagreement about what actually happened, conflicting evidence

ii. judgment call- does conduct here cross line into what is unreas?

b. Factors to consider to find

i. Forseeability of the risk

ii. Magnitude of threat of harm

iii. Probability of harm eventually

iv. Benefit of the activity

v. Burden to make activity safer

c. Substandard care

i. Grace and Co v City of LA- pipe burst damaged coffee- burden > potential liability- to inspect pipes would have had to dig up entire things, used best pipe at time when built

ii. Carroll Towing Co- barge broke loose from mooring and was damaged, someone not on duty 24/7, was it negligent not to have someone on duty all of the time? 

1. Hand formula: If B<PL, then Δ breached- B = burden to make safer, cost; P = probability of injury occurring; L = injury, how big is the loss, cost

iii. Beatty v Central IA Railroad- horse spooked by train and runs into train, guy dies- v expensive to build overpasses and underpasses to fix problem

iv. TJ Hooper- tugs and barges with no radio to get weather info- ct uses B < PL (ignores industry custom)

1. rule: custom of industry is evidence of breach but not conclusive regarding reasonable care
2. not willing to let each industry decide how many risks they are going to create for us, we want to decide the risks

d. The “Reasonable Person”

i. Rule: Negligence standard is an objective standard, did Δ conform conduct to that of a reas person?

1. Vaughan v Menlove (1837) England- moron allows hay to ferment then puts chimney in it which causes it to light fire, damages π’s neighboring cottages- ct says not to use subjective standard, too problematic

ii. some exceptions for mental illness but most cts ignore the illness

iii. refinements to rule:

1. Roberts- blind man walking back from bathroom in building where he works, runs into old man who breaks his hip (sued under respondeat superior)- Ct says blind man’s conduct reasonable, Rule: Standard to use where blind man accused of tort, look to reasonable blind person

a. Ct treats emotional and physical disabilities differently

2. Strait- minor climbs out of moving car while drinking- there is an exception to minors- if minor does something that can lead to negligence, they can get a break- doesn’t work if conducting adult or licensed activities- climbing out of car not adult activity 

a. Look at std of care for kids when minor unless doing adult activities

iv. Breach via violation of statutory duty (NEG PER SE)

v. Compliance with a statute is not necessarily a safe harbor to a Δ to avoid negligence- evid of due care but not conclusive
vi. If have neg per se: conclusive presumption of breach, go on to other elements

vii. Martin- driving horse carriage w/o lights, hit by car- Rule: Violating the statute was negligence itself, if there is a stat that pertains to the general situation, the violation of the statutory duty is breach of standard of care, some exceptions 

viii. Refinements to rule:

1. Tedla- π walking with flow of traffic hit by car, statute said have to walk against traffic- ct says this is an excused violation of the statute, implied in stat that don’t want to create more dangerous situation (heavy traffic on other side)

2. To excuse neg per se:

a. Compliance would have been more dangerous

b. Compliance would have been impossible
3. Gorris- sheep washed overboard in transport, statute required pens, purpose was to prevent disease exposure- ct says purpose of act and risk that occurred had nothing to do with each other, therefore it can’t apply

4. Potts- π/worker bitten by spider when unloading bananas, statute offered consumer protection against spiders- ct says legis only meant to protect consumers not workers, thus it can’t apply

a. 2 factors for neg per se (to apply stat duty std):

i. injured person w/in class stat designed to protect

ii. harm complained of is harm intended to guard against

5. Zerby- minors buy glue (against stat to sell to minors), sniff it, one falls into river and drowns- ct says stat violation occurred store owner negligent, no exceptions for 1) child labor, 2) intox persons, 3) dangerous items to minors- diff cts differ on if this violation is conclusive

e. Proof of negligent breach of general duty including res ipsa locquitur (things speak for themselves)

i. Direct evidence- eyewitness testimony, admissions (I’m sorry), photos, hospital records, experts

ii. Circumstantial evidence- various facts/ circs that considered together makes it more probable than not that one pty is responsible

iii. Res ipsa locquitur- form of circ evid- Δ must have been negligent- π has to show three things

1. normally doesn’t happen w/o neg

2. Δ in control of instrumentality that caused injury

3. π did nothing to cause accident (no contributory neg)

iv. Colmenares- husband and wife going up escalator in airport, handrail stopped moving but stairs didn’t- ct says airport can’t delegate duty to care for escalator in airport (nondelegable duty) therefore the airport was in control of the escalator

f. Sudden emergency doctrine

i. when someone’s life is threatened you must judge their conduct in light of those special circs (judge must include this in jury instructions to draw jury’s attn to emergency setting)- exception- if you have created the emergency

G. Element #3: Cause in fact

a. Causal link btwn duty and injury

i. The But/For Test

ii. The Δ’s conduct is a cause of the event if the event would not have occurred but for that conduct

iii. Marek- rowdy audience in theater for several minutes before π injured by firecracker- evid of ongoing activity enough to show #3

iv. East Texas- someone throws bottle at woman in movie theater- no bottle thrown before this incident even though rowdy, not enough to show #3

b. The substantial factor test

i. More permissive than but-for- were the Δ’s actions a subst’l factor in the result?  Can say yes in broader range of cases than with the but-for test 

1. you have Δ who may have impacted the accident, can you prove that the accident wouldn’t have occurred but for the Δ’s actions?  If no then look to see if substl factor

ii. Originated in fire cases- concurrent causes, independently sufficient to cause the damage

iii. 2 independent forces occur and produce a result which either of them alone would have produced 

iv. Ex: π riding horse down street, 2 hot rodders go by on either side about 1 ft from horse, each one would’ve caused it alone, but/for doesn’t work- conduct of each was substl factor in causing injury (both Δs helped cause injuries)

v. Basko- drugs caused blindness, which drug caused blindness unsure but jury should’ve rec’d instructions allowing for potential subst’l factor test

vi. 2 diff views (doctrinal ferment, no prevailing view):

1. more broad- to allow in toxic exposure cases (asbestos)- Restat of Torts- whether wrongdoing could have played a substl factor in causing injury is enough

2. more narrow- confine to merging fires

vii. 3rd restat is vague, doesn’t clearly come down to narrow version, leaves open possibility that when another causal set might be suff to cause injury, the jury can use subst’l factor test to resolve

c. Exotic cause in fact theories

i. Alternative liability 

1. Addresses the indeterminate Δ problem

2. Both wrongdoers in ct, both have been negligent, can’t prove which one caused the harm but one of them did- will allow burden of proof for cause in fact to be shifted to Δs (only one caused injury)

a. Diff from concerted action b/c each independently created risk

b. If can’t prove who, both can be held liable

3. Summers v Tice- 3 people hunting fowl, 2 guys shot guns negligently, 1 guy got shot, can’t prove who shot him

4. Pennfield- pigs died when ventilation system failed- vent provided got switch from 1 of two cos- ct says alternative liability not appropriate b/c didn’t show both cos had been negligent, one lemon switch, one co screwed up

ii. Concerted action torts

1. Pties work in concert and create a risk (ex: drag racing), both pties can be made to pay for all of damages b/c acted to create a risk in concert

2. Bichler v Eli Lilly and Co- DES linked to rare diseases in female offspring of mothers who took DES- Δ part of conspiracy to put dangerous pills out there, none of the cos tested on mice 

a. Actors working in parallel is enough to infer concerted action (many cts would not agree with this)

iii. Market share liability

1. addresses indeterminate Δ problem- makes Δs responsible only in relation to their market share- company with 10% of market will pay 10% of damages

2. who contributed to the risk in the market?

3. comes up with DES cases a lot

4. can only use when several cos in an industry negligent

5. applicability v limited

iv. Enterprise liability

1. addresses indeterminate Δ problem- on an industry wide basis, the industry sets some standards that are not safe, the whole industry might be liable- no ct has yet followed this

v. Lost opportunity doctrine

1. medical malpractice cases only

2. Grant- blood transfusion, test to show if blood infected with hep C only 30% would be detected- ct says 30-40% not enough, if π could show more likely than not (50%+) ct might have agreed 

d. Apportioning damages according to causation

i. Single indivisible injury (each Δ liable for whole- Summers) vs divisible injury (each Δ liable for inj caused)

ii. Apportioning harm caused by multiple tortfeasors 

1. Typical evolution of how states move through issues with multiple actors

a. actions in concert- 1928- joint and several liability recognized by AZ cts only where injury brought about by concerted action of two or more tortfeasors

b. Independent tortious actions same time- extended joint and several liability to cases where independent tortfeasors not working in concert but working in same time and space

c. Successive negligence- man injured 5 min apart, chain of rear end collisions

d. Statute adopted rule- when one Δ seeks contribution against another, contribution would be awarded on basis of fault- legis trumps common law

2. Piner- π rear ended in morning and then in afternoon- saw dr. three days later- ct says burden on Δ to prove who caused which injuries- not right for π to get no damages and Δs escape all liability- going to be unfair to one of pties, rather be unfair to one of culpable pties

3. most cts accept this rule but differ on where to draw line regarding time separation

4. New rule: damages attributed to each Δ dependent on amt at fault, exceptions:
a. where Δ1 is insolvent, Δ2 will be on hook for entire judgment

b. phantom Δ- can’t find or id Δ1, can’t bring into ct, Δ2 on hook for entire judgment

iii. Apportioning harm caused by combination

1. Follett- π in car accident, died in hospital 17 days after accident- in hospital found out had terminal lung cancer- ct says if valuing the taking of life, in terms of missed wages or earnings, need to know how long they were going to live, remanded

2. Lancaster- Judge Posner- π suffered verbal abuse, threats, goosing, and pickax handle hitting doorway above π caused by supervisors at Δ’s co, π developed schizophrenia- pickax incident is what pushed π over edge, within SOL, supervisor took π as he found him (eggshell skull victim- not a cause in fact doctrine, have to take πs as you find them, no discount, too bad, you have to pay for the dmg that you cause, don’t have to forsee extent of injury, just forsee injury- Dillon v Twin States- electrocution), if eggshell skull, award actual damages not what avg person’s damages

a. Did not argue apportionment (will only pay damages for time period when wouldn’t have gone crazy)

3. Blatz- π having stroke, paramedics get to house 5 minutes late (got lost)- π arg- lateness caused injury, Δ arg- preexisting cond (brain dead) thus no injury b/c of delay- ct says there is a diff btwn mult at fault Δs and preexisting cond, if not for ok jury instructions, Δ should have won

a. Did not argue apportionment (if 1 min later caused this much damage)

H. Element #4: Legal causation- proximate cause

a. May limit liability even though there has been a duty that has been breached and cause in fact is there, drawing limits around the circle of actors

b. Situations which raise l-c issues

i. Unforeseeable harm/ consequences of neg act

1. Makes no difference- Polemis rule (directness v remoteness), hindsight analysis 

a. Polemis- Δ’s employee dropped a heavy plank to bottom of hold of π’s ship, started unexpected fire- direct consequences = liability

b. The Glendola- Glendola ran into π’s tanker causing damage to tanker and then to pier where tanker was unable to dock- under Polemis and forseeability rule Glendola liable for damages

c. Kinsman Transit Co- ship not tied up well enough, breaks free, hits other ships, breaks them loose, crashes into drawbridge and dams up river- flooded farmers upstream bring suit- Judge Friendly applies Polemis and holds ship owner liable- if applied forseeability would be tough to show

2. Wagon Mound Rule- unforeseeable kind of harm = no liability, forseeability controls, foresight analysis

a. Overseas Tankship- Wagon Mound case- Δ’s ship (WM) dumped/leaked furnace oil into Sydney harbor, dock workers welding sparks lit oil on fire, dock burned- under Polemis, Δ liable- Ct overrules Polemis, Δ did not know or reasonably could know of potential harm- Rule: should only be held accountable for foreseeable risks (these are only ones can work to prevent)

b. Mechanism rule- manner of occurrence doesn’t matter if injury foreseeable

3. Palsgraf- foreseeable π- link btwn l-c and duty

a. Palsgraf- railroad guards help guy onto moving train, guy drops package with fireworks, injures π standing 20-30 ft away- Judge Cardozo says: Forseeable π rule- particular π must be foreseeable at time of negligent act otherwise can’t recover

i. Cardozo frames issue as a duty one, no duty to people who are not forseeably at risk- Mrs. Palsgraf is not in foreseeable zone of danger

ii. Cardozo opinion is majority view of states

b. Andrews (dissent) alt approach followed by many cts

i. Negligence duty is one to everyone, extends to everyone in area, most concerned about legal cause issue, need to be fair to π, look to justice not logic

ii. If you are neg towards one person and that injures a 2nd person, that 2nd person is also a foreseeable π- everyone is foreseeable

4. Test to analyze:

a. Extent of harm unforeseeable? (forseeability makes no diff)

i. If yes, go no further.

ii. Π will argue this is the case

b. Manner of harm unforeseeable? (forseeability makes no diff)

i. If yes, go no further.

ii. Π will argue this is the case

c. Kind of harm unforeseeable?

i. Analyze under Polemis or Wagon Mound
ii. Δ will argue this is the case

5. Edwards v Honeywell- furnace explosion, fire dept late b/c Honeywell had wrong records for owner’s fire dept, fireman falls through floor and dies- Posner used duty to keep case away from jury, not a foreseeable π, so no duty to fireman 

6. Hunley- guard walks into spill goes crazy- Δ owes π duty but no legal cause b/c injury here not foreseeable, no reas person would find it foreseeable that π would have psychotic break

ii. Another human actor later/ Superceding cause doctrine (actor’s conduct comes in later and is more culpable and closer to actual injury)

1. action of 3rd pty can cut off neg activities of Δ

2. traditional view- criminal and intentional act cuts off liability of Δ

3. Meyering- motorist injured by rock through sunroof- Δ arg: superceding act- Ct says Δ has duty to use reasonable care in car design and that includes rocks through window

a. Dissent- this is a valid superceding cause, in all other cases neg of Δ increased risk of criminal act, not case here

i. Dissent more imp than majority 

b. Unpublished opinion, not really correct

iii. Intervening cause- broader than superceding cause- any human tortious act that comes after Δ’s tortious act

iv. Specialized doctrines (medical negligence, rescuers, suicide)- v narrow application

v. Policy driven- DES granddaughters, for one policy reason or another cts have decided to cut off liability

I. Element #5: Legally cognizable damage 

a. Physical injury to person or property

b. Single recovery/ judgment rule- give π dmgs all at once, don’t make them come back to ct year after year to get money, inefficient for cts, can only sue once

c. Tradition- little review of dmgs, finding dmgs is fact finding action, give deference to jury’s decision

i. Now there is more review than before

ii. Options for tr judge when think dmgs award too high:

1. order a new trial on all issues

2. grant a new trial on the dmg issue only

3. remittur- conditional order for a new trial (partial or complete new trial is ordered unless π agrees to remit to a specified award amt)

d. Economic dmgs (pecuniary)

i. Medical past

ii. Medical future

iii. Lost past earnings

iv. Lost earnings expectancy- future

v. Rodriguez v McDonnell Douglas Corp- young man injured by pipe at work, becomes a tripelegic- $4 million to π $500K to wife, app ct upheld dmgs amt- ok to put jury in couple’s shoes, can’t look at prior cases to guide on dmgs b/c so unique to every situation, eco expert’s analysis is just a factor jury uses in deciding not the be all end all

e. Non-economic dmgs (non-pecuniary)

i. Pain and suff (past and future)

ii. Emo dmg

iii. Loss enjoyment

iv. Disfigurement 

v. McDougald- anethesiologist messed up, woman having C-section went into coma- ct said no loss of enjoyment of life dmgs are appropriate in absence of consciousness, to get P and S dmgs need to be conscious 

1. dissent- we know there is loss of enjoyment, doesn’t matter if conscious 

f. Collateral source rule

i. C/l rule- Δ cannot have to benefit of any collateral sources that compensate the π

ii. Limits what the Δ can introduce and argue

iii. Policy- unjust for Δ to have benefit from the victim’s ins which they pd for

iv. Ins co has subrogation rights if π gets verdict against Δ- so no double pymt

v. Part of the tort reform debate- many legislatures have abandoned this rule b/c they thought π’s were being pd twice for their injuries

1. there is a division in ins cos who have subrogation and those who have liability
vi. Haynes- rural mail carrier injured when vehicle struck by truck, died during surgery due to late diagnosis of internal bleeding- (rule: when you injure someone, subsequent medical malpractice is foreseeable)- ct does not allow recovery from hospital b/c π already got money from trucker’s ins and decedent’s ins, does no apply c-s rule

1. dissent- crazy to give the hospital the benefits of ins cos, if π recovers has to reimburse ins cos anyways, no double recovery

g. Attorney’s fees

i. American rule- each side pays own fees

1. unless statute provides differently or your K provides differently

ii. English rule- loser pays

1. bad b/c discourage claims

2. part of tort reform debate- has died out mostly

iii. π attorneys usually get about 33% contingent fee (if we win, you pay me)

1. there are some proposals the cap the percent the attny can receive

iv. Δ lawyers usually pd on hourly basis, assurance of pymt

h. Taxes on dmgs

i. Compensatory dmgs not subject to income taxes

1. policy: not income, it is return of capital, supposed to make π whole not better off

2. policy breaks down when look at lost wages which would have been taxable

ii. Punitive dmgs are subject to income taxes

1. Policy: these are a windfall to the π, they are meant to punish

iii. cts are split on whether should tell jury about tax effects

i. Structured settlement

i. Δ pays certain amt to annuity company to make string of pymts into the future

ii. This is in response to single recovery rule

iii. Need a financial expert to do

j. Alternative compensation schemes

i. Workers comp system

ii. 9/11 fund- had to agree you wouldn’t sue in tort system and would get money from this, 90% of victim’s families did this

iii. proposed asbestos victims fund- tied up in Congress 

k. Tort reform

i. Widely perceived view that tort system is huge limit/ barrier/ burden to our efficient economy

ii. Caps

1. movement to put caps on compensatory dmgs

2. most common cap for non-eco dmgs is $500K

iii. state not fed cts should make decisions about these reforms

l. Punitive dmgs

i. Purpose: deterrence, punishment
ii. Targets: banks, ins cos, oil cos, car manufacturers, foreign cos, lawyers doctors

iii. Only 4% of cases result in punitive dmgs, usually small when it is awarded

iv. Some state don’t allow these in certain types of cases (libel, slander)

v. Some safeguards

1. Test for punitive dmgs is heightened- something egregious- neg +

a. Must be willful or wanton, deliberate disregard of risk to others, gross deviation from std of reas conduct

b. State adopt an intermediate burden of proof- clear and convincing evidence
i. Less than beyond reas doubt, more than preponderance

2. appellate review required of punitive dmgs (federally mandated)

3. limits

a. some states have caps on punitive dmgs

b. some states have limited to ratio to comp dmgs

4. usually some money goes to society and some to π

5. in mass torts- 1st few cases may empty to till for people at the end of the line so don’t even get comp dmgs

6. people responsible for punitive dmgs

a. stockholders, pension plans- not actual wrongdoers

7. there is split about whether should be able to insure against punitive dmgs

8. evidence of Δ’s wealth relevant in some states

9. Due Process limits

a. There are some DP limits on state’s ability to award punitive dmgs

b. State Farm v Campbell- Δ refused to settle Campbell’s case, lost at trial, brought this suit to recover for judgment amt- Campbells uncover nationwide conspiracy to exploit weak people- $1 mill for comp, $145 mill for pun- ct said this amt for pun was way to high – look at these guideposts

i. Reprehensibility- ct said Utah can’t judge the conduct of SF nationwide, focus on conduct in state

ii. Ratio btwn comp and punitive dmgs- needs to be reasonable and proportional, sets up presumption that single digit ratio is the guideline so 9 times comp dmgs is the max, single digit ratio may not apply when comp dmgs v small or v lg

iii. Diff btwn civil and punitive dmgs

c. Scalia and Thomas dissent- C does not give limits to punitive dmgs awards, it is wrong to create fed rights out of vague words of DP clause

V. Wrongful Death and Survival Claims

A. C/l rule- in case of death there is no remedy, when Δ killed the π, neither family not the estate of the decedent could sue

a. Practically all states have abolished this rule

b. Right to sue in this area is based on statutory law not c/l

c. Early wrongful death statutes: only widow could sue, then children, dmgs were only for pecuniary loss (economic, lost support)

B. These are derivative recoveries- you will not stand in any better position than the decedent had they lived

C. Wrongful death claim = the dependents’ claim (it is their claim)

a. Dmgs to get: support for dependents

b. Need to be heir or putative spouse (Aspinall- π was left everything in decedent’s will but just a girlfriend, not an heir or putative spouse so cannot sue for wrongful death (cohabitant is not enough)) 
c. Evidence of decedent’s frugality or profligacy is inadmissible, also exclude evid about moral transgressions

d. McDavid- π’s husband died while being treated at VA, π brought neg suit and sought dmgs for his P and S before deatt- ct said there was an implied category in wrongful death statute b/c justice requires decedent’s P and S be actionable, don’t want race to courthouse

i. Dissent: blending two statutes too much

e. Libbee- stillborn baby after bad monitoring of pregnancy by hospital- ct said if child was viable then baby would be considered a life in the meaning of the wrongful death stat, so parents can sue for wrongful death

i. Dissent: med malpractice case, it is about the relevant std of care of nurses

D. Survival claim = the decedent’s claim, any claims that the decedent filed before their death survive the death (minority of statutes say claims survive even if not filed before death)

a. At c/l claims died with the π or Δ

b. Dmgs to get: medical costs before death, P and S before death (need to be conscious), funeral expenses, lost income for decedent’s life expectancy (few stats), lost income up until death

VI. Vicarious liability
A. Rule: Someone other than the actor is liable for the actor’s tortious act

B. Examples: respondeat superior, liability for acts of ind contractors, joint enterprises/ partnerships, car ownership, parental liability

C. Respondeat superior

a. Rule: employer is liable for the tort of an employee while acting in the scope of their employment

b. Employee vs ind contractor line is not v clear

c. Imp doctrines:

i. Going and coming rule- commute to and from work not w/in the scope of employment, unless traveling for purposes of getting someplace where duties require you to be

ii. Distinction btwn frolic and detour- trucker stopping for lunch just off highway is a detour (w/in scope of employment) vs trucker going off highway 12 miles to see girlfriend is a frolic (not w/in scope)

d. Traditional scope of employment test

i. Time/ place

ii. Act one hired to perform

iii. One purpose = employer’s interest

1. jury could find preist’s act to be w/in scope of employment b/c access to family led to π being sexually abused, getting family’s trust was purp of church, this then led to abuse- Fearing v Bucher and Archdiocese
e. Respondeat superior- is a “deeply rooted sentiment that a business enterprise cannot justly disclaim responsibility for accidents which may fairly be said to be characteristic of its activities”
i. Judge Friendly said this in Bushey and Sons (Seaman turned valves while returning to CG ship where he worked), RS rests in our values, in justice, not some analytic test b/c test points to notion that Seaman not acting w/in scope of employment, case turns on fact that he reentered the shipping yard

f. Every time have RS theory, look to see if there is direct neg claim
i. To show direct neg, need to have something that puts the employer on notice that the employee is a risk to 3rd pties, look at:

1. Neg in hiring (should’ve discovered something in employee’s past)

2. Neg retention

3. Neg supervision

ii. Could make direct neg claim against hospital if had knowledge that therapist had history of sexual assault or had prior complaints by patients (no vicarious liability against hosp for sexual assault of unconscious patient GL v Kaiser Foundation Hospitals)

g. where an employer is held responsible for an employee’s tort, the employer can sue the employee for indemnity (not common b/c employees don’t have much money and may cause employees not to want to work there)

h. Independent contractors

i. General rule: RS does not apply when the person is an ind contractor (no right to control/ complain about how work is done)

ii. Exceptions: non-delegable duty (“inherently” dangerous activities)

iii. Look for possibility of direct neg claim

iv. Pusey- security guard co hired to deter theft and vandalism, guard shot and killed someone even though guard not certified to carry gun- ct says non-delegable duty exception applies, this is inherently dangerous b/c can anticipate there might be trouble

1. concur- should decide on case by case basis if something is inherently dangerous 

VII. Affirmative Defenses
A. In general Δ has to affirmatively plead aff defenses in order to raise them at trial, if want to add later have to get judge to approve amendment to your complaint

B. π’s responsibility defenses

a. Contrib neg

i. C/L rule- if π helped to create the foreseeable risk to the π, no recovery for the π even if just 1% at fault

1. Policy- π doesn’t deserve to come into cts if they have contributed to their own harm AND cts wanted to protect industries from suits by employees (employees at work, did something wrong so also being neg)

a. Employers had unholy trinity of defenses: cont neg, assumption of risk, fellow servant doc

2. not recognized as a defense until the 19th century

3. All but 5 districts have thrown this away

4. Butterfield- π speeding through streets on horse, Δ left something in road, Eng cts adopted cont neg and π lost

ii. Not a good defense to reckless conduct in cont neg state (offset against award in comp neg state)

iii. Doctrines developed to mitigate harshness of c/l rule

1. last clear chance rule- even though π was neg, π should still recover if Δ has last clear chance to avoid the injury (ex: if Δ could’ve avoided running into to tethered ass on road, π can win)

2. willful or wanton conduct- if π is neg but Δ’s neg was neg +, the π should be able to recover b/c Δ’s conduct was so egregious

b. Comparative neg

i. In most comp neg states, no recovery if π was more negligent

ii. Pure- decide how much each pty is at fault and apportion dmgs directly from that proportion 

1. Hoffman- car accident, both pties at fault- FL adopted pure comp neg rule

2. Setoff rule- where both π and Δ suffer dmg, enter only one judg for net diff btwn the two amts of dmgs- can result in injustice b/c ins cos get off the hook

3. Even more neg pty can recover

iii. Modified- take the π’s fault into account and then reduce the dmgs up to around 50%, when we go past that trigger back to all or nothing approach

1. Mod 50- π can recover so long as π’s fault is “not as great as” Δ- Δ must be 51%, π 49%

2. Mod 51- π can recover so long as π’s fault is “no greater than” Δ- π can recover when 50%

3. Wassell- woman raped at motel room, owners failed to warn her of danger of bad hood- Ct says even if knew of danger still might have opened door, recovered for 3% of injury (just enough for psychological expenses)

iv. Implications of adopting comp neg

1. Eroded joint and several liability- instead of holding both Δs equally liable, need to compare their percentage of neg

2. No need for ameliorative docs anymore (no need for last clear chance or willful/ wanton docs)

c. Mitigation dmgs

i. Failure to mitigate comes up when there is failure to do something after injury (failure to take reas medical treatment, income loss b/c not trying to find job)

d. Avoidable consequences- failure to take advance precautions

i. Usually come up in failure to wear seat belt or helmet cases

ii. Traditional law up until 25 yrs ago- failure of π to not wear a seatbelt was not evid of π’s cont neg (couldn’t be discussed at trial at all)

iii. Dare (1984)- decedent riding motorcycle w/o helmet, Δ turned right in front of him and he died- Ct said evid that π wasn’t wearing a helmet is inadmissible to show π’s cont neg
iv. Hutchins (1986)- π not wearing a seatbelt when had accident w/ Δ- ct said it was time to move away from the traditional rule, consideration of seat belt use should be limited to dmgs determination
e. Express A/R

i. Δ cannot be liable if π expressly assumed the risk of resulting injury

ii. Analysis:

1. what is the scope of any waiver or assumption of risk? How broad does the lang reach?

2. Does it violate public policy?
iii. Cts tended to apply pub policy test aggressively, tended to invalidate these exculpatory agreements (Tunkl v Regents of Univ of CA)

iv. Cannot enforce a release that releases the drafter from intentional neg or from willful or wanton neg (that is against pub policy)

v. Holzer- π injured by race car wheel in pit after signing waiver and assumption of risk agreement- Ct says release was broad enough to cover this situation, being in pit was voluntary (not in pub int like hospital)

1. dissent- barely literate man trying to get to race, not clear if the risk was appreciated

f. Implied A/R

i. A/R = where the π knows and appreciates the risk and then voluntarily continues an activity despite the risk, the π should not be allowed to complain of resulting injury

ii. Traditional (now aka “implied secondary a/r”)

iii. Traditional analysis:

1. Did they know the risk?

2. Did they voluntarily choose to encounter the risk?

iv. Passage of comp neg caused many states to abolish the implied a/r doctrine

1. jurisdictions that have kept I a/r have kept b/c want to address situations where π’s actions involve reas assumptions of risk

v. Primary implied a/r

1. Bennett- π (16 yr old) went skiing at midnight, injured- ct applied primary implied a/r (limited duty doc) and the Δ wins, resort had no duty to protect her against the risk inherent in skiing

g. Imputed contrib. neg

i. Rule: π is accountable for someone else’s neg (the law attributes to/ imputes to π neg that they did not cause) (analog of vicarious liability)

ii. Comes up in 2 scenarios:

1. Both ways rule- a relationship that would have made the π responsible for the neg actor’s conduct- relationship that would trigger vicarious liability

a. Exception: owners of cars not vicariously liable for someone who they let drive their car and car rental agencies are not vicariously liable for acts of drivers who rent (Continental Auto Lease v Campbell- Continental rented to Kamman, Kamman in accident, Continental can sue other person in accident to recover for prop dmg b/c little control over Kamman)

2. Derivative claims- the derivative claimant has to bear the burden of the neg for the pty for whom they are claiming

a. If claim wouldn’t exist w/o original claim, then it is derivative

b. The consortium of spouses claim is derivative on the underlying claim on behalf of spouse

c. White- boating accident w/ π, husband, and Δ- ct says to deduct husband’s amt of neg and wife’s neg from the amt of dmgs the jury finds for his loss of consortium claim

C. Time limitations

a. SOLs
i. What is applicable SOL?

1. Combination of statutory law and case law, start w/ statute

2. May have diff SOLs for several diff claims on same issue

ii. When does the statute start running?
1. Can be: from date of neg act, from date of injury (when c/a accrues- need all of pf elements to have occurred), discovery (when π knows about injury)

iii. When is case “filed”?

1. In OR, commencement of action = filing and service (but if don’t serve in time can get 60 days to do so)

2. Tolling- any time period when the clock is stopped, doesn’t mean the SOL has expired

a. Some states say SOL is tolled whole time the person is a minor

b. Mental incapacity- in most states the SOL will be tolled

c. Fraudulent concealment- if doctor does not tell you there are scissors in your stomach still

iv. Discovery Rule

1. clock starts to run when π discovers their injury 

2. modified version- Jolly v Eli Lilly and Co- π was DES daughter- ct says clock starts when you know about injury and when you suspect it has been caused by wrongdoing, it is on you to find out who caused it and when they caused it and to file a claim w/in SOL

a. this can put the π in a very unfair situation

v. Continuing torts

1. SOL does not begin to run until the last tortious act, that is the trigger for the SOL on the entire claim (Feltmeir- wife sued husband for abuse, it was a pattern of abuse, last act occurred after divorce, this is when SOL starts to run)

b. Statutes of Repose

i. Hard/fast limit on ability to bring claim, begins to run when tortious act occurs

ii. Bradway- π got blood transfusion, diagnosed with AIDS 5 yrs later- ct says SOR bars the claim (2 yrs from injury)

D. Preemption

a. Fed gov has preempted states in some areas of regulation

b. 3 categories:

i. Express

ii. Implied (conflict)- if a state law conflicts with a fed law/ req/ policy then that state law is invalid

1. “stands as an obstacle”- some state regs do not literally conflict w/ fed law but stand as an obstacle to the accomplishment of the purp of the fed law

iii. “Field”- regulation is so pervasive that there is no room for state regulation (ex: nuclear regs)

c. Geier v Am Honda Motor Co- π driving a 1987 Honda Accord collided w/ tree, car had manual belts not airbags- ct says there was not express preemption (savings clause shows that this was not meant to preempt c/l claims) but there was implied b/c permitting state to enforce tort actions to encourage airbags would be an obstacle to the purpose of the fed regulations (to have variety of passive restraints)

i. Dissent- there is a presumption against preemption, if Congress wants to preempt state law has do so clearly, not clear

ii. HUGE preemption debate

E. Immunities

a. Worker’s comp exclusivity

i. Most common immunity applied today

ii. Exceptions: some intentional torts (not substl certainty, only purposeful), employers who haven’t taken corrective action to fix problem that gov has identified

iii. There is v broad immunity for employers

b. Charitable immunity

i. C/l rule- non-profit charitable orgs, churches exempt from lawsuits

ii. Policy: there would be loss of benefit to society if money diverted from org to lawsuits

iii. Some states have partial abrogation- orgs involved in certain types of activities have immunity

iv. OR abolished charitable immunity for churches

c. Government immunity

i. C/l rule- King can do no wrong, carried over from England

ii. State

1. there was distinction btwn proprietary functions (operating and maintaining roads, ask if a private business would do this?) and gov functions (police, education)- immunity applied to gov functions but not proprietary

a. still survives in some states

2. tort claims statutes- replaced state gov imm, limits immunity in most states, legislatures have consented on behalf of the state to be sued to certain extent (caps on dmgs, remedies)

a. Defenses to statute- discretionary acts and non-discretionary acts by gov bodies- ex: discretionary = design of hwy, non-dis = maintenance of hwy

b. Most states abrogated by these, not judicially

c. Usually have to notify much sooner than w/in regular SOL

3. judges, legislators immune from suits when acting in official capacity, lawyers immune from what they say in courtroom

4. Sov immunity has always been judicial creation in NM, so judges can change if want, if abolish immunity loss spread to all taxpayers and this is v efficient cost spreading device- abolished sov imm in Hicks v State (school bus collided w/ cattle truck on narrow bridge)

a. Process issue- ct denied the π victory, said ruling effective in a couple months, strange b/c would discrouage lawyer to even make claim

5. Public Duty Doctrine

a. Police owe a duty to all so owe a duty to no one (limited duty doctrine)

i. Does not work where police have helped to create the risk

ii. State legis sometimes overrule this- ex: domestic protective orders

b. Riss v City of NY- π terrorized by rejected suitor- ct said neg claim against police dept fails b/c there is no duty to protect π who made non-specific allegations of threats

i. Dissent- non-police have a duty to protect (Good Samaritan law) so police should have greater duty

iii. Federal

1. Fed Tort Claims Act- special procedures limits, and defenses

a. Partial abrogation of US sov imm

b. Still immunity for discretionary functions- broadly applied to wide range of functions

c. No punitive dmgs, no jury trials

d. IF fed employee is neg and acting w/in their scope of employment, gov can be liable if a private person would’ve been liable under the law of that state for committing same act

e. Exceptions: intentional torts (unless is cop abusing someone during arrest)

f. No liability for combatant activities during time of war

iv. Judicially created immunities

1. FERES Doc- US gov never iable for acts of servicemen in course of their service

2. Gov contractor- a defense contractor is immune if they have provided a product to the gov according to gov’s design specs and warned gov of any risks

a. Some cts have applied this to all gov contractors, not just defense

d. Family immunities

i. Majority of states have abolished intrafamily immunity

ii. Spousal
1. Before 1850s, women couldn’t own prop, couldn’t sue/ be sued- woman’s identity merged into husband’s when married

2. Spousal imm- fear of collusion and neg impact on family harmony

3. Latter half of 20th Cent- states went through abrogation of this immunity- 1/3 or more states still have some form of partial spousal immunity

4. Price v Price- motorcycle accident occurred before they got married, TX abrogated interspousal imm

a. Most abrogation has been done by cts

b. Still have some unclear areas (venereal disease transmission)

c. Cts will not handle petty claims under limited duty docs

iii. Parental

1. Broadbent v Broadbent- boy fell into pool when mom not watching, suffered severe brain dmg- mom represented by homeowner’s ins co lawyer- Ct says parental imm doesn’t apply anymore, AZ had so many exceptions to it at the time anyway, apply the reasonably prudent parent test
VIII.  Joint and Several Liability and Related Issues

A. C/l J/S liability
a. Even if a little bit at fault, can be responsible for everything (contributory neg is analog on π’s side)

i. Jury wouldn’t make percentage determination, only if at fault or not

b. ONLY applies when independent torts of Δ1 and Δ2 are indivisible (if injuries are divisible j/s liability does not apply)

c. 3 situations where this arises

i. Δ1 and Δ2 acted in concert

ii. Common duty- bad brakes cause the accident, driver and owner both responsible to keep them in working order

iii. Independent acts of neg by Δ1 and Δ2 have cause the π’s injury- if can show they were neg independently, can hold either one responsible even if tiny bit at fault

1. π can recover for entire sum from Δ1, Δ1 can then seek contribution from Δ2 to recover for the amt they were at fault (comparative fault) (c/l didn’t originally allow this, began to though in the 19th century)

2. if Δ1 is insolvent (turnip) or phantom- j/s liability allocates the risk that if you injure someone through your neg along w/ someone else’s neg and they are insolvent or a phantom, the liability is on you

d. Kaeo v Davis- drunk Davis unable to keep car on winding road, hit utility pole, city found to be 1% negligent so held liable for entire $725K judgment, ct says to give jury instructions about the ramifications of j/s liability

B. Contribution and indemnity

a. Devices to reduce the harshness of the rule

b. Indemnity- total shift of the liability to the indemnity Δ

i. Ex: π recovers from Δ2 employer, employer can then seek indemnity against Δ1

ii. Brochner v Western Ins Co- Dr. Brochner bad brain surgeon, half of tissue samples from surgery were normal (far too high)- hospital sued Dr to get money back from π (patient) suit- Ct says that since CO has abolished j/s liability by stat, indemnity has been eliminated

c. Contribution- if have solvent Δ, the solvent Δ can go after the other Δ for the portion the other Δ was responsible for

i. Ex: Δ1 is 10% at fault, Δ2 is 90% at fault, Δ1 pays $10K after contribution if originally had to pay full $100K, Δ2 then pays $90K- each Δ pays their fair share
d. Under J/S liability- the solvent Δ bears the risk of the insolvent Δ, under comp fault the π has the risk of the insolvent Δ

i. Law prof system- divide the risk of the insolvent Δ btwn the other Δs and the π in proportion to their fault (if π has no fault, all risk falls on Δs)

e. if don’t have j/s liability don’t need contribution or indemnity

i. can still have indemnity w/ vicarious liability or when there is a K for indemnity 

C. Effect of comparative neg on J/S liability

a. Most states that have adopted comp neg adopt comparative fault w/in the Δ class

b. States are split on comp fault, some partially abolished j/s liability, others completely abolished 

c. Brown v Keill- π’s son driving car, gets in accident w/ Δ1, jury found Δ1 to be 10% at fault, son to be 90% at fault- Ct said the modified comparative neg statute abolished j/s liability by the effect of the words and ct will take into acct the neg of the son and the Δ1 only has to pay 10% of dmgs

D. Workplace injury- Exclusivity rule in workers comp system and Third pty claims by injured workers

a. Varela v Petrofina- Varela employed by Hydrocarbon, injured on Petrofina’s equip on Petrofina’s prop- Varela settled under Worker’s Comp w/ Hydrocarbon and then sued Petrofina (3rd pty claim)- Ct says Petrofina is liable for everything but π’s comparative neg (employer not liable to employee so cant take their comp neg into acct)

i. Once employer is out of suit, 3rd pty is responsible for all the neg that π is not responsible for

E. Partial Settlements

a. V jurisdiction based

b. Satisfaction- the claim for dmgs has been satisfied

i. Acknowledges full pymt of dmgs claimed, need to be careful with this (can’t get no satisfaction)

c. Release- prospective relinquishment of all claims against Δs

i. C/l- release one Δ, cts will construe that you have released them all 

ii. In many juris now, cts will honor the release of just one of Δs, still can be v risky, do not want to inadvertently release Δs

d. Covenant not to sue- in some states, the form of settlement will be covenant not to sue- I promise not to sue after this settlement 

e. Multiple parties- 

i. If one of pties has sued out of ct should the amt the π got from them be deducted from amt other Δs are liable for?

1. Yes- pro tanto reduction- dollar for dollar (rejected by ct in McDermott- construction accident w/ crane on oil rig)

2. No- proportionate share rule- after settlement, the liability of the remaining Δ will be in accordance with that Δ’s amt of fault, only award judgment against each Δ in proportion to their share of fault (adopted by Sup Ct in McDermott)  

f. Mary Carter agreement- if π recovers from non-settling Δ, the π will return some or all of the settlement to the settling Δ

i. Benefits to π: can only get more, can use money to finance case against other Δs

ii. Benefits to Δ: the bigger the judgment against Δ the better off I am

iii. Some states, like TX, have outlawed MC agreements

iv. Other states allow MC agreements and jury must be told about these (don’t want juries to be misled about the interests of the pties

F. Application of Comparative Responsibility to Other C/As

a. Most cts say that comparative neg is a defense for strict liability (like with products liability cases)

b. Many cts say that π’s neg shouldn’t defeat the liability of the intentional tortfeasors

i. compare the responsibility of intentionally tortious Δ to overall responsibility of the π (recognizes that that πs have in some way contributed to their own injury) (Δ convicted of assault not conclusive of intentional tort, compare to π’s own neg Bonpua v Fagan)

G. Apportionment by Causation and Fault in the Same Case 

a. Neg motorist injured in collision w/ another neg motorist in which 1) original impact injures his back, 2) defective steering wheel shatters, causing hand injury, 3) doctor treating him for injured hand negligently administers drug that causes rash

i. Ask jury to divide injuries by cause in fact and allocation according to fault in one step

ii. Jury’s percentage findings could reflect determination of each pty’s responsibility for the π’s injuries, taking into acct cases in fact AND fault
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