I. Indtroduction (CB: 1-7, 525-535, 540-545)


A. What are Torts?



1. Breach of duty - either intentionally or negligently.



2. Cause - tortfeasor must be the factual or legal cause of the harm.



3. Injury - victim of tort must show physical injury caused by tortfeasor.




a. Mental distress, without accompanying physical injury may be unrecoverable.




b. Exceptions for "zone of danger", or "bystander" rules.


B. How are tort issues preserved at trial for raising on appeal? (i.e. how to understand cases)


C. Categories of Tort Theory (Negligence, Intentional and Strict Liability Torts)


D. Purposes of Tort System


E. The Alternative To Fault: Strict Liability.

II. Intentional Torts (CB: 8-23, 23-34)


A. Tortious Intent.



1. Prima Facie Element #1: Volitional Act




a. Volitional: done under own free will.




b. The essential nature of the contact must be tortious, not a collateral nature of the contact.  Neal v. Neal husband gives wife STD due to an affair.  Wife says she never would have consented to sex had she known he was having an affair.  Ct. found the essential nature of the contact - consent to have sex - was not tortious, and the issue of the affair was collateral to the consent.



2. Prima Facie Element #2: Mental state component:




a. Purposeful action




b. One of two mental states (Garrett v. Dailey)





i. Purposeful act for the purpose of bringing about the offensive contact (i.e. "on purpose")





ii. Substantial certainty the action will result in offensive contact.






·  Not just 50% sure, more like 99% sure, but courts don't have a set probability limit - "substantial"



3. Transferred Intent:




a. Phase 1: If you intended to harm one person, but caused injury to another, you transfer your intent to the person you did hurt. Transferred intent of the object.




b. Phase 2: Type of tort can be different than the original intent of the action - if you intend to scare him (swing as if to hit), but actually hit the victim (or another), then the intent transfers to the new action.  Transfer intent of the tort.




c. Only to the Torts set forth in the middle ages (Battery, Assault, False Imprisonment, Trespass to Land and Trespass to Chattel.  NOT intentional infliction of emotional distress)


B. Intentional Tort #1: Battery



1. Can be anything from a brawl to conflicts over consensual sex within a marriage - is consent valid?  If not, then battery.  




a. Element 1: Intent.




b. Element 2: Actual Contact



2. Battery = un-consented physical contact which is unwanted.




a. Un-consented medical actions




b. Consent through fraud




c. Non-disclosure of sexual disease.




d. Toxic exposure to workers.



3. Damages can be:




a. Compensation for physical injury




b. Compensation for mental or emotional distress




c. Lost wages, other pecuniary damages




d. Damages do not need to be calculated in battery, nor does injury need to be proven in order to recover.


C. Intentional Tort #2: Assault



1. Assault: apprehension of immediate injury. (Fischer v. Carousel Motor Hotel, Inc.)



2. One must be aware of the threat in order to be apprehensive of it.



3. Threat of injury must be imminent. (Vetter v. Morgan)




a. Words are not enough to create an imminent threat, must also be actions.




b. Actions do not have to be violent (Vetter), but did forward the threats - defendant threatened to pull plaintiff out of the car and beat him.  Actions were following in the car, revving engines, making threatening motions.



4. Reasonable person tests: actions must have caused apprehension in a reasonable person AND plaintiff behaved as a reasonable person.


D. Intentional Tort #3: False Imprisonment



1. Intentional



2. Unlawful



3. Unconsented Restraint by one person at the physical liberty of another.




a. Confinement must be by actual or apparent physical barriers, overpowering physical force, submission to physical force.




b. Also, submissions to duress - i.e. threats on the persons family, property, etc.




c. Can't just prefer to be somewhere else.


E. Intentional Tort #4: Intentional Infliction of Emotional Distress



1. Must prove damages in order to prove a prima facie case.



2. Physical manifestation of emotional distress, some sort of indication of severity.



3. Elements:




a. Intent - some states relax this to "recklessness" (in R.2d)





i. Reckless state of mind: Purpose and substantial certainty are not necessarily there.  May know risk exists, but it's the "I don't give a damn" mental state.





ii. Some states allow lesser mental state of Reckless State of Mind instead of substantial certainty required by "Intent"




b. Outrageous Conduct




c. Actual Causation




d. Severe Emotional Distress caused Damages



4. Intent does not transfer on intentional infliction of emotional distress.


F. Intentional Tort #5: Trespass to Land



1. Element 1: Invasion/Entering of Land




a. Light does not "enter" land (Amphitheaters, Inc. v. Portland Meadows), but small particulates of fluoride can (Martin v. Reynolds Metal Co.)





i. Martin re-interpreted Amphitheaters: trespass is an actionable invasion of a possessor's interest in the exclusive possession of land (see Trespass versus Nuisance)





ii. Fluoride particulates prevented plaintiff's use of the land.



2. Element 2: Intent to enter land.




a. Intent does not need to be intent to trespass - that is, the tortfeasor does not need to know they are entering someone else's land, they must only intent to enter the land.



3. Trespass versus Nuisance (Amphitheaters, Inc. v. Portland Meadows):




a. Trespass seeks to protect ownership rights




b. Nuisance seeks to protect usage rights.


G. Intentional Tort #6: Trespass to Chattel



1. Conversion: transformation of the goods (extreme form of trespass to chattels - requires the tortfeasor essentially 'buy' the chattel for full value)




a. Photocopies are not conversion (Pearson v. Dodd)




b. Conversion must actually transform the goods.





i. Goods only, information is not chattel.





ii. Exception for information which has commercial value: trademarks, copyrights, patents, etc.  Generally know as Conversion of Intellectual Property, a special IP Tort.



2. Trespass to Chattel: Object is simply taken.  May require the tortfeasor to return the chattel and pay for any damages which are proven.  Damages need to be proven for a prima facie case.



3. Elements of Trespass to Chattel:




a. Chattel




b. Intent




c. Interference with another's usages of the chattel.




d. Damages - must show, this is a required element of Tort.

III. Defenses to Intentional Torts (CB: 45-61, 61-72)


A. Consent



1. Consent must be manifest objectively, i.e. proven through words or actions.



2. Scope of consent must be exceeding




a. Example: consent to operate on the bad left hip, but doc operated on good right hip, then the battery exceeded the scope of the consent.



3. Consent can not be validly obtained through misrepresentation.




a. Hogan v. Tavzel - consent to sex was based on misrepresentation that health status had not changed since the couple was married (he gave her warts).





i. Silence or omission on a key fact could show as fraudulent activity.




b. Neal v. Neal - Non-disclosure of an affair was not considered essential for the consent, only collateral.





i. Idaho S Ct later overruled, saying that a jury needed to decide if consent was given (case was originally dismissed), and said that whether or not a person was an adulterer was essential to consent to sex.



4. Consent must can be by silence, if it can still be proven (i.e. actions).




a. Overt actions can give consent, even if plaintiff is silent - O'brien v. Cunard S.S. Co.



5. One can not consent to criminally illegal acts.



6. Consent cannot be given by someone unauthorized to do so: infancy, intoxication, mental incapacity (known or obvious to the defendant) will "vitiate" consent (invalidate).




a. In emergency medical situations, where next of kin or appropriate person to give consent is not immediately reachable, consent can be implied if the defendant has no reason to believe the plaintiff or one acting on his/her behalf would have reason not to consent.



7. Implied Consent in Sports:




a. Participation in a sport implies consent to the normal contact inherent in that sport (Overall v. Kadella)




b. Violation of safety rules set in the sport are generally not consented to.


B. Self-Defense



1. When Danger is real



2. When Danger is reasonably, but mistakenly, believed (reasonable person test: reasonable person "of average courage" under similar circumstances)



3. Person may use only as much force as is reasonably necessary to protect himself.




a. Deadly force is only authorized when defendant reasonably believes he in threat of the same. AND




b. It is not required for the defendant to escape or retreat





i. JDXN dependant: some allow defendant to stand his ground.





ii. Other JDXN and Restatement Sect 65 require defendant to escape or retreat if he has reasonable means to do so (reasonable person of average courage under similar circumstances)




c. Does not hold if defendant intentionally harms another whose conduct was not the cause of the defendant's jeopardy (bystander).





i. Unless injury to bystander is merely offensive or slight.


C. Defense of Others



1. "Good Samaritan" Principle: one is privileged to come to the aid of a third party, and acquires that persons rights to self defense (absent mistake)



2. Disagreement over effect of mistake as to necessity of intervention




a. If defendant is mistaken as to the risk, he is allowed the defense only as much as the third party would have been allowed the defense. OR




b. "Reasonable" mistake does not negate the defense (Restatement Sect 76 opinion)


D. Defense of Property



1. Protection of Property is only reasonable as to what a person would be allowed to do if he were present and acting.




a. Lethal force is not authorized (Katko v. Briney) because defendant would not have been allowed to shoot a trespasser who only wants to steal jars.




b. Use of lethal force is only authorized for felony crimes which would have a fatal effect or could result in the application of the death penalty 



2. Detainment (false imprisonment) in shoplifting cases is only authorized as long as needed to secure the property (Teel v. May Department Stores, Inc.).




a. Detainment to secure a confession is not lawful




b. Detainment can also be made for criminal offenses to hold a person until proper authorities came to take over.


E. Necessity



1. Public - when danger affects the entire community, privilege is complete




a. Examples: destroying a house to prevent the spread of fire to an entire neighborhood (better have proof of threat)




b. Examples: Destruction of livestock in order to prevent the spread of disease.




c. Emergency must be sufficiently great, and defendant must have acted reasonably under the circumstances.



2. Private - Ploof v. Putnam and Vincent v. Lake Erie Transport Co.




a. Private necessity - need for shelter in a storm - can be a defense to trespass.




b. However, may still be liable for damages to plaintiff for effects of trespassing.





i. Lake Erie - defendant tied boat to plaintiff's mooring in a storm, and boat damaged mooring.  Defendant had necessity defense to use the mooring, but still had to pay for damages to it.



3. Jury is normally needed to determine if act was "necessary".


F. Review

IV. Negligence - Prima Facie Case


A. Origins and Brief History of Negligence Doctrine (CB 61-72)



1. First came about as a duty for "reasonable care"



2. Started to see a general duty of care - wherever our action may influence another.



3. A person can be negligent, without being held liable if -




a. No legally cognizable damages




b. Negligence did not cause factual or legal damages.



4. Started as Intentional Tort of "Trespass on the Case" - required that there was physical injury and that the defendant's actions were unreasonable.  Morphed into Negligence.


B. Prima Facie Elements of Negligence Claims 



· Burden of Proof is on the Plaintiff.



1. Existence of Duty




a. General Duty: duty of a reasonably prudent person




b. Limited Duty: Lowered duties (i.e. duty of landowners to trespassers).




c. Special Duty: Heightened duties (i.e. duty of "common carriers" (buses), duties of licenses professionals, etc.)



2. Breach of Duty



3. Cause in Fact



4. Legal Cause



5. Damages


C. Prima Facie Element 1: Duty - The General Negligence Duty



1. General Negligence Duty - note going back to Pender case.  Usually determined as a matter of law by the judge.




· Duty - Heaven v. Pender - anyone engaged in an activity that potentially places others at risk of harm has a duty to use reasonable care to minimize that risk.



2. The duty to act as the "Reasonably Prudent Person"



3. Take into account circumstances: how would a reasonably prudent person act in the circumstances of the defendant?



4. Applying RPP standard to a physically disabled person?  How would the reasonably prudent person - in the same situation, with the same physical disability - act in the circumstances.




a. RPP who are not physically disabled must take into account the physical disability of the other RPP.



5. Applying RPP standard to a mentally ill person?  Mentally disabled (or lower intelligence) are held to the same standard as a reasonable person without a mental disability.




a. There are some cases in some states where this is begun to be relaxed about if a mentally disabled person can reasonably foresee their actions.



6. Applying RPP standard to child actors?  How would a child of like intelligence, like abilities, like background and like age act?  Did the child in question act in the same way?



7. Superior knowledge doesn't normally matter in a RPP test.




a. Some cases say superior knowledge or skill should be taken into account.




b. Not the norm, though.



8. Ad hoc duty - ways for judges to keep cases from going to jury (Honeywell) - doctrinal device to say no duty exists.



9. City has duty for reasonable precautions at the docks - Grace v. City of L.A.




a. Judge Hand: Hand Formula: B<PL (from U.S. v. Carroll Towing - admiralty)





i. B = burden of precaution (in dollars)





ii. P = Probability of Harm (best guess - no formula for obtaining.





iii. L = Cost of the Liability/Harm (again, guessing).




b. Burden of precaution must be less than the probability multiplied by the cost of liability in order to be determined to be "reasonable" under Judge Hand's formula.




c. BEWARE OF LAWYERS DOING MATH.



10. Reasonable duty may be industry standards (T.J. Hooper)




a. Two way radios could have prevented a shipwreck.  They were not common, but were well known.




b. Just because an item is not common does not mean it is unnecessary for reasonable care.



11. Duty can be:




a. Customary (T.J. Hooper)




b. Reasonable





i. What would have reasonably taken place?





ii. Did what actually happen fall into what could have been reasonable?




c. Compliance with statute (results in Negligence Per Se if breached)


D. Prima Facie Element 2: Breach (CB 216-217, 73-86)



· Breach and Negligence are synonyms: have not exercised your duty.



1. Must have two elements for breach:




a. The FACTS - what actually happened.  




b. The NORMATIVE - was what actually happened reasonable as a RPP under the circumstances.




c. Normative is the standard we hold for ourselves - the jury provides the background to make that normative decision.



2. The Reasonable Person (generally, children, physically/mentally disabled)




a. "Reasonable Person" is the standard of care, no matter what an individual's capabilities. - Vaughn v. Menlove and burning rick of hay.  Even though defendant was mentally slow, he was held to "reasonable person standards"





i. Some states are changing this - reasonable to the best of a person's judgment (very vague, though, as was argued in Vaughn)




b. Special Exceptions for Children and Handicapped:





i. Example: how would a reasonable blind person act under the circumstances? (Roberts v. State of Louisiana) - standard of care for handicapped.





ii. Example: Children held to a different level of reasonableness: reasonable for a child of the same age, intelligence and experience (Strait v. Carey)



3. Breach via statutory duty ("negligence per se")




a. General duty is outlined in statute - no need for a RPP analysis (doesn't conceptually eliminate it, but clearly defines what a RPP should do)




b. Don't have to ask the jury to answer the normative question




c. How to know when a statute should be applied: 





i. Purpose of the statute - is this the type of harm the statute was meant to protect?






a) If the statute's purpose would not be fulfilled in complying with it, it may be reasonable to NOT follow the statute (Telda v. Eldman) - statutory compliance was excused because it was safer to walk on the street with traffic than against it.





ii. Class of those protected - was this person the type of person who the statute intended to protect?






a) If you are not in the class meant to be protected by the statute, then violation of the statute is not negligence per se 






b) Gorris v. Scott: purpose of statute was to prevent the spread of disease among animals, not to prevent them from going overboard, therefore, plaintiff could not recover on negligence per se.




d. Judge can instruct that the plaintiff was negligence as a matter of law. (in some states)




e. Oregon gives negligence per se a lesser procedural effect - it's evidence of the standard of care, but jury still gets the final say.



4. Strict Liability under statute:




a. Statute sets forth who is liable - usually in reference to unusually dangerous activities.




b. "I didn't know about the statute" is not a defense (Zerby v. Warren)




c. Still negligence per se, but not over-ridable by contributory or comparative negligence defenses.



5. Proof of Negligent Breach of General Duty including Res Ipsa Locquitor. (CB: 86-111)




a. Highly doctrinal sub-species of circumstantial evidence - "The Thing Speaks for Itself"




b. Res Ipsa Three Part Test (Colmenares Vivas v. Sun Alliance Insurance Co.):





i. Must have an act so absurd that it could not have happened without negligence.





ii.  Defendant must have had exclusive control of the instrumentality in order to be found negligent.





iii. Must not be due to any voluntary act of the plaintiff.


E. Prima Facie Element 3: Cause in Fact



· Duty and Breach are just the wrongful act.  Damages is the harm.  CAUSE IN FACT links them together.



1. The But/For test - applicable in 95% of the cases - the main analysis.




a. Take away the negligence act and act if the harm would have resulted anyway.




b. Can we say "but for this negligence act, this would not have occurred"





i. If you remove the defendant's actions, would the plaintiff still have been harmed (East Texas Theaters, Inc. v. Rutledge: no, Marek v. Southern Enterprises: yes)




c. Best for single forces which cause injury.



2. The Substantial Factor Test. (CB 111-130) - Harmful FACTORS causing the injury.  




a. R.2d blended Substantial Factor with the But/For test - better for when multiple forces may have caused the injury.




b. Substantial Factor Test came from concurrent sufficient cases - two fires combined to harm a third person.  But/For test fails.





i. But/For Test does not mesh with multiple tortfeasors, where you do not know whose actions specifically harmed you.





ii. Substantial factor allows to split causation among tortfeasors by saying one of the tortfeasors actions (or both, combined) were a substantial factor in causing the injury.




c. Was D1's actions a substantial factor of the harm?




d. Some cases argue this can go to far, i.e. toxic exposure resulting in harms such as cancer.





i. Plaintiff friendly want exposure to D1 substantial factor must be proven.





ii. Defendant friendly want But/For test to be filled.



3. Alternative Liability Cause In Fact. a.k.a. Alternate Causation




a. Alternative Liability is more than one person LIABLE for creating a harmful factor or factors





i. Pennfield Corp. v. Meadow Valley Electric: many players responsible for ensuring electricity delivered to hog farm.  Fans went out, pigs died, who pays?





ii. If two or more tortfeasors are present, the burden is on them to prove who did it, not the defendant.




b. Indeterminate Defendant Problem: can not identify the tortfeasors.





i. Summers v. Tice: The two hunters who shot a third.





ii. Same rationale as Pennfield.




c. Must have:





i. All of the defendants involved.





ii. Proof that all of the defendants are tortfeasors.




d. Alternative liability shifts the burden of proof - defendants must show which among them is liable.



4. Concerted Activity Cause in Fact




a. Companies acting in parallel - concerted activity/conspiracy.





i. Must be conscious parallelism, not just industry trends.  Need proof.





ii. Bickler v. Eli Lilly & Co.: "lock step" proof that companies were acting in concerted action to produce DES and conceal its harms.




b. Doesn't matter who directly caused the harm, all are liable because of the conspiracy.





i. Drag racing example: two parties agree to drag race and harm a third, albeit unintentionally.




c. Two definitions (Bickler)





i. Actions taken jointly of an express or implied understanding.





ii. Persons acting independently of each other in committing the same wrongful act, whereby substantially encouraging or assisting wrongful conduct of another.



5. Market Share Cause in Fact Theory




a. DES case (Bickler) - means of attributing liability across alternate causation tortfeasors.




b. Don't know which defendant caused the harm, sue all for amounts proportionate to their market share.




c. Holds and entire industry liable.



6. Lost Opportunity Doctrine




a. Medical Malpractice only - lost the opportunity for a cure.




b. Must show likelihood of a cure or catching a disease through screening  (Grant v. Red Cross).  "Likelihood" not defined in terms of probability.  30% was too low in Grant.




c. Must show a "likelihood" that injury would have been prevented.  Posner argues (in dissent of Grant that it should be enough to know that a patient would pay extra for the service)


F. Apportioning Damages According to Causation (CB 130-149)



1. For when multiple negligent actions cause a single injury - i.e. two car accidents in one day (Piner v. Superior Court)



2. Policy: Defendant should only have to pay for his part of the injury



3. Brought forth the concept of Joint and Severable Liability - both parties can be held liable for any combination of damages, but plaintiff can never get >100%.




a. Severable part: If D1 paid 100% of damages, and found D2 to be 25% liable, D1 has to sue D2 for that 25%. - Good plaintiff strategy.





i. Guarantees plaintiff is compensated BUT





ii. May give least liable defendant highest payment amount because of insolvency of additional defendants.





iii. Going the way of the dinosaur with comparative negligence.




b. J&S Liability applies to:





i. Independent acts of negligence which are simultaneous.





ii. Successive injury cases (i.e. freeway crashes with multiple vehicles involved)





iii. Common duty cases - where more than one person (i.e. hotel owner and elevator operator for a faulty elevator in a hotel).




c. What part of the injury did the plaintiff cause?  Follett v. Jones: car accident involves man with lung cancer (found after accident).  Man dies.  Which part of the death is attributable to car crash, and which part was attributable to lung cancer?  Jury decides.



4. Eggshell Skull/Thin Skulled Plaintiff Rule: Tortfeasor takes his victim as he finds him/her (Lancaster v. Norfolk & Western RR Co.) - preexisting mental conditions caused the plaintiff to finally "snap".  Defendant is still liable for the "snap"



5. Apportionment shift burden to defendants to show what proportion they are responsible for.


G. Prima Facie Element 4: Legal Cause (CB 150-168)



· Means for limiting liability.  The line which prevents recovery even though there is a breach which factually cause injury.



1. Vocabulary and Definition of Problem (limiting liability)




a. Duty as an alternative to legal cause doctrine - Palsgraf.  One is negligent only to the persons who are foreseeably at risk.  No duty to persons not foreseeably at risk.




b. Conventional Legal Cause test: direct cause, foreseeability of the risk as only one factor.  Looking at Justice - will the judgment be just?




c. Very cause rule (a.k.a. Risk Rule): you are responsible for the risks you can foresee, including known risks of criminal activities.



2. Direct-Remote Test (looks back in hindsight)




a. Polemis - said if damage was foreseeable, it did not matter what type of damage it was.  Dropping plank was foreseeable to cause damage, even if the fire was not the type of damage foreseen.




b. Direct cause meant legal cause.




c. Prior to Wagon Mound I - you look back from the point in time of the incident and ask if the consequences was direct or remote.




d. Limiting cases like DES - damages to daughters, granddaughters, etc is limited by legal cause (by policy) because it becomes too remote (even if foreseeable) for policy reasons.



3. Foreseeability of Type of Harm Test (looks forward from before the injury - foresight)




a. Wagon Mound I.  Risk was not foreseeable (foresight, not hindsight), therefore no recovery.





i. Foreseeability was not argued because it would have shown contributory negligence on P's side - barring them from recovery.





ii. Overturned Polemis.




b. Wagon Mound II - plaintiff changes, and foreseeability changes (non contributory negligence, so foreseeability was argued).




c. Is the type of harm foreseeable?  If no, no liability, no matter what else.



4. Foreseeability of Manner of harm.




a. Unforeseeable Manner or Mechanism are like the extent of harm cases - liability is not limited, as long as the TYPE OF HARM is foreseeable.



5. Foreseeability of Extent of harm.




a. Type of harm is foreseeable, but extent of the harm is not.




b. Thin-skulled plaintiff rule: you take the defendant as you find him.



6. Foreseeability of Plaintiff Test.




a. Palsgraf.  No duty to those who are not foreseeably at risk.  J. Cardozo.




b. Risk Rule:





i. At the moment of the negligent conduct, who was at risk?






· If the risk is not to the plaintiff, then he can't recover.





ii. What are/were the foreseeable risks to that person?






· If the type of risk or harm is not foreseeable, plaintiff may not be able to recover under Wagon Mound I.





iii. What is reasonably taken into account?



7. Intervening Acts and Superseding Cause (CB 169-191, n.3)




a. Foreseeability of the intervening act is still considered.




b. Hand Test B<PL is probably good here.




c. Slowly diminishing because of comparative fault rules.  Negligent tortfeasor not held to 100% responsibility when others' criminal acts come into play.





· Intervening and superseding causes would generally take second fiddle to comparative liability except in extraordinary cases.




d. Superseding = Sole Proximate [legal] cause of injury (first cause)




e. Intervening = Second cause.


H. Limited Duty Doctrines



1. Duty - Heaven v. Pender - anyone engaged in an activity that potentially places others at risk of harm has a duty to use reasonable care to minimize that risk.



2. Privity of Contract




a. Applies mainly to services contracts.




b. Prevented end users from suing manufacturers of goods.




c. Abolished by J. Cardozo




d. Now seen as Sale of Goods and contract law.




e. Sometimes, still found in service contracts.



3. No Duty to Act (Nonfeasance v. Misfeasance)




a. Nonfeasance = doing nothing.  Doesn't make anything worse.  But also doesn't help.




b. Misfeasance = doing something, but doing it poorly.  May make matters worse.




c. Common law does not impose a duty to act or be a good Samaritan (unless there is a statute - not common law)





i. May be a duty to rescue if others are not acting because of reliance on that duty - i.e. Coast Guard rescue attempted, so others did nothing.




d. You are not required to give warning or give assistance. However...





i. Once you START acting, however, you have to keep acting (reasonably).  You give yourself a duty.





ii. Prior conduct exceptions - if you had acted in giving assistance in the past, there may be a duty to do so in that situation.






· The person who has created the danger has a duty to warn of the danger, and to exercise reasonable care in preventing injury from occurring.






· Prior conduct in Galanti - allowed killer to escape, used informant, knew of the risk.  Why no warning?  (theory wasn't argued in the case)






· Includes person causing the injury - has duty under prior acts to assist.





iii. Duty due to relationship (i.e. Parent and Child)






· Relationship must be one where the victim would reasonably expect aid.






· Parent-Child, Doctor-Patient, Inmate-Jailer, school-pupil, husband-wife.



4. Mental and Emotional Harm




a. Negligent Infliction of Emotional Distress: No physical injury, just emotional distress.





i. Intentional infliction of emotional distress does not need to prove damages.





ii. Negligent infliction of emotional distress DOES need to prove damages.




b. Generally must prove impact to show damages.





i. Impact does not always equate to injury, just impact (shaking, jarring, smoking blowing in face, etc).




c. Impact to slight impact to endangerment of impact (zone of danger) - Evolution of the Law.




d. Zone of impact: area around which harm is imminently foreseeable.




e. Bystander liability rules:





i. Nearness





ii. Now-ness





iii. Closeness (relationship)




f. Bystander liability standards for 'impact':





i. Normally constituted person would be unable to adequately cope with the mental stress engendered by the circumstances.





ii. Person of average sensitivities (eggshell plaintiff does not apply)





iii. Mental distress must manifest itself physically (and not a one time occurrence - ongoing)



5. Economic Loss without Physical Injury (CB 235-253)




a. No physical injury, just economic loss.





i. Cited in general as a bar to suits for negligent infliction of emotional distress.




b. Means of limiting liability - risk of unlimited liability if all economic damages must be recovered.  Defendants can not prepare or be insured for this.




c. Generally must prove injury to self or business to show damages.





i. "Proprietary interest" (i.e. the fish in Testbank) do not count.  Must be harm to business building/structure.





ii. Providing economic loss guidelines can be done by legislature.




d. Policy based:





i. Need to limit liability and fear of unlimited liability 





ii. Belief that contract law better suits economic loss rules than tort law.





iii. Dissent is that some industries will never be held accountable.





iv. Dissent says "proximate cause", "cause in fact", "foreseeable"




e. Professionals guilty of malpractice can be held liable for economic loss without physical injury.





· Limited value in calculating damages - Moansais v. Heathman - for professional malpractice.





· Some JDXN limits recovery only to damages done to item purchased (bad concrete caused condos to collapse - owner only recovered for bad concrete, not for condo damages).




f. RULE: Can not recover for economic harm unless there is physical injury.



6. Limited Duties of Owners and Occupiers of Land (CB 253 - 271)




a. Throw out the Reasonably Prudent Person Test!




b. Owner: Owns the land/property




c. Occupier (always ask: is there an occupier of the land? - who to sue): 





i. A person who is in occupation of the land with intent to control it OR





ii. A person who has been in occupation of the land with intent to control it, if no other person has subsequently occupied it with intent to control it OR





iii. A person who is entitle to immediate occupation of the land if no other person is in possession under (i) or (ii).




d. Duty to people outside owner's land:





i. Natural Hazards - no liability.






· Known natural hazards (known landslide area), owner may have duty to take reasonable measures to prevent damages. (liberal court, probably wouldn't hold today)






· Urban rules beginning to surface for things like dying trees and other natural hazards which are foreseeable and may cause harm due to urban proximity.





ii. Man-made (artificial) hazards - liability if damage could/should have been foreseen.  Owner has need for reasonable care.




e. Duty to people coming on to property.





i. Trespassers coming on to property - minimal duty not to willfully injure the trespasser.  






a) No duty until discovered.






b) Exception for folks who walk the same path all the time - i.e. cuts through farmers' land to get to beach, etc.  Probably from old English rules of "ancient pathways"






c) Also applies to "Recreational Use" Statutes which most states have.





ii. Licensees - person with permission to come onto land (social guest) and limited rights to use the property.  There with permission, but not "invited". 






a) Duty is for reasonable care to make known hazards.






b) "Fireman's Rule": firefighters and police entering premises to assist the occupier are classified as licensees.





iii. Invitee - person who comes to land for a business purpose.  






a) Duty for reasonable care AND reasonable inspection for hazards and to reduce hazards.






b) Invitation creates an invocation that the property is safe.






c) Public invitees are persons who are invited as a member of the public for a purpose for which the land is held open to the public. (R.3d 332)






d) Business invitee is a person who is invited to enter or remain on land for the purpose of doing business with the possessor of the property.




f. Some courts are collapsing distinction between Licensees and Invitees as long as the land is open to the public - usually for the purpose of limiting liability.




g. Attractive nuisances and child trespassers.





i. Common law treats children as trespassers.  





ii. Statutes provide for "attractive nuisance" requirements of owners.





iii. Owner has duty of reasonable care to prevent.




h. Five Part Test for Attractive Nuisance (Thunder Hawk v. Union Pacific R.R. Co.):





i. Did the occupier know or have reason to know that children are likely to play in the area?





ii. Did the occupier know or have reason to know that the area could cause serious injury or death?





iii. Did the child, because of his age and inexperience, not know the condition was hazardous or realize the risk associated with the area?





iv. Was the occupier able to take steps to eliminate the danger which were reasonable and slight when compared to the risk to the children?





v. Did the occupier fail to take reasonable care to eliminate the danger or otherwise protect the children?




i. Also look for willful and wanton angles - if the occupiers actually knew the children were there and still took no action.



7. Duties to parties on leased land




a. Landlord is liable in tort for injuries resulting from defective and dangerous conditions in the premises if the injury is attributable to (Sargent v. Ross):





i. A hidden danger in the premises of which the landlord but not the tenant, is aware





ii. Premises leased for public use





iii. Premises retained under the landlord's control, such as common stairways





iv. Premises negligently maintained by the landlord.



8. Duty to Protect against third party claims and torts (cross-reference legal cause superseding cause)




a. Business invitees may have a duty to inspect for possible third party criminal activity. - LOL injured at Delta baggage claim.  Delta had duty.  Jury gets to decide if duty was breached.




b. "No-duty Rules" should not be ad-hoc.




c. No duty for potentially dangerous products [bullets] manufacturers towards the people harmed by those products, if it requires a third party act to bring forth that harm.




d. Legal duty to refrain from publishing advertisements that subject the public to a clearly identifiable (hired hit man) unreasonable risk of harm from violent criminal activity. (Braun v. Soldier of Fortune)


I. Special Duty - Professional - Medical Malpractice.



1. Medical malpractice is nothing more than one doctor accusing another - battle of experts.




a. General Practitioners are held to a local standard of care (same or similar locality, if town is too small to get one local doctor to testify against the other local doctor)




b. Specialists are held to a nationwide standard of care.




c. Specialists testifying in court must be of the same specialty, with a recognized same standard of care.





i. If they are of a different specialty, they must prove a substantially similar standard of care between the two specialties.



2. Standard of Care - aspects for all professionals:




a. Professionals have the skill and knowledge of an ordinary professional in the field.




b. Skill and knowledge must be exercised with reasonable care




c. Acting in good faith and in the interest of the client/patient. 



3. Pros and cons of legislation for limiting punitive damages.




a. Are "lottery" awards necessarily frivolous?




b. Is there really a deterrent effect?




c. Large payouts as not only costing doctors, but costing low-income patients by raising the cost of medical services until they are out of reach.




d. Proof that lower punitive damages result in lower costs of insurance - data is conflicting.




e. Is it fair/just to treat different cases the same?  What is the economic value of a person's pain and suffering?  Do rich people suffer more?  Poor people?




f. Federalism argument - med malpractice is a state tort statute.  Should the feds be allowed to intervene?  What is the superseding national cause?  What happens if the fed law overrides state rules?



4. Why is Medicine Special?




a. Level of training.




b. Reliance of the general public - not easy knowledge to get.




c. Level of discipline with medical field (protecting their own) - they also try to learn from their experience rather than punish the offenders.



5. Most medical malpractice inquiries never make it to trial - settle.



6. Professional Duty and Limited Duty 




a. Skill and knowledge of reasonable professional in the same field.




b. Special Duty Doctrine.



7. Informed Consent:




a. Any non-consented medical procedure is battery.




b. Limitations on consent (when consent is defeated, there is battery claim):





i. Consent obtained by misrepresentation is not allowed.





ii. Consent obtained by omission is generally not allowed, but a greyer area.





iii. Consent by a minor can be defeated.





iv. Mentally incompetent, intoxicated, etc invalidates consent.




c. Lack of informed consent is a negligence charge.





i. Patient must not only consent, but must give informed consent.





ii. Patient must have knowledge of risk and alternatives to procedure.





iii. Traditionally, disclosure would be standard to a field of practice.





iv. Now, it's the "reasonable patient" standard - what would a reasonable patient want to know if order to make a decision? - Information material to a patients decision.




d. Determination if the information is material is determined by the reasonable patient.  Hindsight is always right.




e. If risks are learned after procedure, but no damage is done, then there is no negligence - must have the risk "eventuated".


J. Prima Facie Element 5: Damages (CB 295-313, 512-524)



1. Types of Damages




a. Pecuniary - Compensation for economic consequences of the damages.




b. Non-pecuniary - Compensation for the physical and emotional consequences of the injury such as pain and suffering.




c. Compensatory




d. Punitive



2. Insurance:




a. Can not tell the jury whether or not the defendant has insurance.  Jury should not be influenced by the presence of "deep pockets".




b. What information on assets is allowed?



3. Class Action Damages - limitations on damages as "Tort Reform"



4. Med Mal - limitations on damages as "Tort Reform"



5. Asbestos Claims - limitations on damages as "Tort Reform"



6. Compensatory Damages



7. Proof of Damages



8. Collateral Sources Doctrine/Subrogation.



9. Interest on Damages (CB 325-350)



10. Taxation on Damages




a. Punitive damages are taxed - Supreme Court says so - 




b. Compensatory damages are not taxed - tax code says so -





i. No real income, it's money that's already spent on care, etc.





ii. Not getting paid, getting compensated for something taken from you.




c. Should juries be told?





i. Yes - Juries are trying to determine how much money the plaintiff should be able to take home.  Don't know what the jury is thinking, would rather have them know, one way or another.  S. Ct. says juries should know in Railroad cases (where employees can sue - outside of Workman's Comp).





ii. No - Juries will raise awards, forcing higher payouts.  The higher payouts will not be for punishments' sake (as punitive damages should be), but to compensate for taxes.  Also, many complicated formulas - too much for jury to handle. 



11. Periodic Payments




a. Rodriguez v. McDonnell Douglas Corp. - Judgment can be structured to be paid out over time, although the judgment must be given out in a lump sum. 



12. Structural Settlements



13. Caps on damages



14. Alternative to Tort Damages - Compensatory Schemes



15. Punitive Damages. (CB 360-374)




a. Attorney Fees - considered punitive.  Everyone pays their own way in the American system.  OR State Bar does not allow attorneys to pay for court fees (filing fees, etc)




b. Punitive damages says "looser pays" - usually for bad faith/bad arguments.




c. Typical targets: large companies (banks, insurance companies, tobacco companies), professionals (lawyers/doctors)




d. Only 4% of those plaintiffs who actually win receive punitive damages.  Mostly, low $$, not what you read about in the papers.  (DOJ Statistics)




e. Some states don't allow punitive damages in general (Washington)




f. Some states don't allow punitive damages in certain claims (Oregon: libel and defamation claims)




g. Safeguards against excessive punitive damages:





i. Is there sufficient evidence to present it to the jury?





ii. Standards: willful and wanton actions, conscientious and deliberate disregard of risk to others, risk creating a gross risk to others (varies by state).  Generally: Intent and negligence + (plus something)





iii. Jury instructions: must be satisfied that the "negligence +" has been met.





iv. Burden of proof: preponderance of evidence stands.  Some states use "Clear and convincing evidence" for punitive damages. (Oregon does)





v. Trial judge gets to determine if the jury award reflects prejudice - remitteder, new trial motion.  Trend is that this happens more often now.





vi. Appellate Court gets to review this.





vii. Mandatory ratio (some states) between compensatory and punitive




h. Mass Torts punitive damages - serial awards for the same action against different defendants.  First in line could get everything, defendants could have to pay over and over again.  No one is quite sure how to handle…




i. Corporations as legal fictions (non-persons) - should they be liable for punitive damages?  Why don't we hold the individuals liable for the damages, they're the ones making the decisions.




j. Bifurcated trials - take liability away from culpability damages.  Idea hasn't gone far.




k. Should juries know assets of a company in determining punitive damages?  Relevance of corporate health balanced with fear of abuse.



16. Due process limitations on punitive damages




a. 14th Amendment to the U.S. Constitution - Due Process Clause.  No state shall take life, liberty or property without due process of law.  How does this affect damages?




b. State Farm v. Campbell - Due process clause prohibits the imposition of grossly excessive or arbitrary punishments on a tortfeasor.




c. Punitive Damages have three elements (guideposts from BMW v. Gore):





i. Degree of reprehensibility (most important)





ii. Disparity between actual and potential harm suffered by the plaintiff and the punitive damage level (ratio of harm - compensatory -  to punitive damages)






1. Honda case had 500:1 ration.  Got reversed.






2. Few rewards get beyond a single digit ration - 9:1 - unless compensatory damages are relatively low, but reprehensibility is large.





iii. Differences between civil penalties which would give rise to damages and punitive damages in similar cases.




d. Acts independent of the claim at bar may not serve as a basis for punitive damages.




e. Active appellate review can be evidenced of due process.



17. Honda case in Oregon is when OR embraces the remitteder - more active review of punitive damages under Campbell.


1. How to Handle Inflation - charts.


2. Common Law Collateral Source Rule: plaintiff, independent of the defendant receives money for the damages.  



a. Rule: We won't deduct awards with collateral benefits.  In most states, can not mention that there were collateral sources.




i. Plaintiff can only recover once.




ii. However, multiple litigation does not get barred by this.




iii. Legislation can effect this (Haynes v. Yale-New Haven Hospital, dissent)





· Subrogation rights in insurance policies.





· Requirements for joint tortfeasors as opposed to collateral source (Haynes v. Yale-New Haven Hospital) 



b. Sources:




i. Plaintiff's own insurance with third party and first party protection (ie auto or health insurance)




ii. Social Payments - workers compensation, welfare, unemployment insurance, etc.




iii. Gratuity - gift to the plaintiff. 1998 Arkansas slip and fall case.  Plaintiff received medical care, hospital forgave half the bill.  Was not allowed to recover twice - double recovery.



c. Arguments:




i. Plaintiff - defendant should not be allowed to benefit from others benefits




ii. Defendant - Plaintiff should not be able to "double recovery"


A. Physical injury to personal property - as a prima facia element.

V. Wrongful Death and Survival Claims (CB 350-360)


A. Who can sue? - Aspinall.



1. Before, when a person died, the lawsuit died.  Problem: liability for maiming, or injuring, but no liability for death.  Hmmm…



2. Statutes were put in place (Wrongful Death Statutes and Survival Statutes) to get over common law.




a. Wrongful Death Statutes: created a cause of action for the descendents of person wrongfully killed to compensate for their loss.





i.   Named beneficiary classes in the statutes can sue - spouses, children, etc.  





ii. Created cause of action for loss of support.





iii. Generally limited to pecuniary damages - income amounts which would have been allotted for the care of the family.  Husbands usually couldn't recover for wives who earned no money, or parents for children.





iv. Wrongful death suits are brought by those who were supported by the defendant - awards will go to those who are legally allowed that support.






1. Loss of society/loss of consortium.






2. Lost wages, lost financial support.






3. Funeral expenses, etc.





v. Cohabitants are barred unless "spouse" is liberally interpreted - RARE - Aspinall v. McDonnell Douglas Corp.  Even though the will named her as sole beneficiary, she could not recover under the wrongful death statute, because she was not in the beneficiary class. * might have been able to bring a survival suit as executor of his estate * 






1. "Heirs at law" are those who would be heirs, had the decedent died intestate.




b. Survival Statutes: conceptually distinct - refers only to legal claims which the deceased could have filed, had he survived.





i. Reverses common law rule that claims die with defendants.





ii. Plaintiff's claim filed before their death will survive their death.





iii. Some statutes are broader, and will allow for claims to be filed posthumously.





iv. Survival suits are brought by the estate of the decedent - awards will go to heirs in law, beneficiaries of the will, creditors (creditors get first swing). 






1. Pain and suffering between injury and death - major claim.






2. Medical and lost wages - some states, future expected earnings loss can be recovered here. - Possibility of double recovery with Wrongful Death suit. (would be deducted; only a few states)


B. What types of damages?



1. Damages were limited to pecuniary damages in wrongful death suits.




a. No damages for wrongful death of children.




b. Some states have added "loss of consortium" for wrongful death and non-pecuniary damages.



2. Damages for survival statutes:




a. Medical expenses up until the death.




b. Lost wages up until the death.




c. Pain and suffering up until the death.




d. Time between accident and death can be set by statute or common law interpreting the statute.



3. Decedents pain and suffering between time of injury and time of death (David v. U.S.)




a. Under W.V.'s abatement statute (W.Va.Code 55-7-6) allowed for claims filed after death despite not saying expressly so in the statute.  Attaches the abatement statute to the wrongful death statute.




b. Very statute dependant.  WV's law becomes a combo wrongful death/survival statute.

VI. Vicarious Liability (CB 314-324, Handout)


A. Generally



1. When we can hold some responsible even when they have not committed the act.



2. Making D-2 pay for D-1's negligence.


B. Five Situations where this comes up:



1. Respondeat Superior.



2. Person who hires an independent contractor - exceptions, such as inherently dangerous activities..



3. Joint venture situations - i.e. law partnerships.



4. Statutes impose vicarious liability - such as vehicle ownership statutory vicarious liability.



5. Parental Liability - under state statutes - parents liable for the children's torts.




a. Only apply to specific torts, generally intentional, usually confined.




b. Usually have damage caps which are set fairly low (OR: ~$10,000)


C. Vicarious Liability versus Direct Liability



1. Negligent hiring, negligent supervision, negligent retention - theories of direct liability, not vicarious.  Vicarious liability is when the person responsible has not actually done anything wrong.



2. Be able to distinguish Direct Liability from Vicarious Liability.



3. Fearing v. Bucher - Direct negligence in the action of the church by transferring offending priests, having knowledge of abuse without acting, etc.



4. Fearing v. Bucher - Vicarious liability of the church as the employer of the priests.


D. Respondeat Superior



1. Basic idea: employer controls the work, and there is always a risk of negligent behavior by the employees.




a. Independent contractors are not covered.




b. Exception includes inherently dangerous activities (Pusey v. Bator)





i. Test for inherently dangerous activities: work is inherently dangerous when it creates a peculiar risk of harm to others unless special precautions are taken.





ii. Risks to harm is "special" - requiring "special" precautions.




c. Employment versus Independent Contractor test: tons of tests.





i. Emphasized throughout: the right to control the manner of work.



2. Right to indemnity: Common law right to recover the money paid out.  Not used very often - the average employee is a turnip, morale issue, 



3. Basic Rule: the torts of the employee is the responsibility of the employer as long as they are within the scope of employment - intentional or negligent.




a. Going and Coming Rule: Travel to and from work is not within the scope of employment.




b. Exception to Going and Coming Rule: Travel to and from special events within the scope of employment.




c. Detour: deviating from prescribed route, for example to a restaurant for dinner on a truck route.




d. Frolick: deviating further from prescribed route, for example to a girlfriend's house.



4. Signs of Employment.




a. Test of employee's link to employer:





i. Time and place limits of employment - to be in the scope, the tortious acts occurred in the time and place limits of employment.





ii. At least one of the purposes of the actor must have been to serve the interest of the employer.






i) The sailor would not have been on the dock except for his interest with the employer (Bushey v. U.S.) {Federal Tort Claims Act consented to suit of the federal gov't in employer tort cases}





iii. At least one act the employee performs must have been what the employee was hired to do. 




b. To determine if the tortfeasor was an employee or an individual contractor:





i. Manner and means of the work.  Employer controls for employee, I.C. controls for himself (except for results, which are usually set forth by contracting employer)





ii. Pusey v. Bator - emphasize IC versus employer, as well as inherently dangerous activities.



5. Distinguished from direct negligence - negligent hiring, training, etc.



6. Both Ways Rule: If the plaintiff employee can sue the defendant employer under respondeat superior, then the employer can countersue the employee under contributory negligence for the cost of damaged equipment, product, etc. 




a. Does not apply to auto accidents on the job.  That's what insurance is for.

VII. Affirmative Defenses (CB 375-403, 403-417, 431-435, 418-431) - aka plaintiff's responsibility doctrine.


A. Generally - Introduction



1. Generally must be plead.




a. See FRCP on amended pleadings.




b. Not pleading can look like a problem with defendant's trustworthiness.



2. New facts which lead to a defense for the tort of which they are being accused.


B. Contributory Negligence



1. No comparative negligence in four Northeastern states and Alabama.



2. All or nothing - if plaintiff contributed to the injury, he was barred from recovery.



3. Butterfield v. Forrester - old English case - premier case, speeding horse rider hits pole sticking into roadway and are both injured.  Plaintiff says defendant had a common law duty of care for objects on his land (pole was unnatural).



4. Conflicts a bit with joint and severable liability, which said if D1 and D2 both caused injury, then D1 and D2 paid damages - also used to be all or nothing (sue the non-turnip), but now just looked silly. D2, at 1% at fault, would be responsible for 1% of damages.  If Plaintiff is D2, though, he gets nothing.




a. Protects rich defendants from paying more than their fair share of liability.




b. Barred recovery, though, if plaintiff was only 1% negligent.



5. No good for defense if conduct was "willful and wanton".



6. "Last Clear Chance" doctrine which said the plaintiff had the last clear chance to avoid the injury.  This eroded the idea of contributory negligence as being "too much"



7. Negligence + = more than simple negligence.  Says that "willful and wanton" negligence of the defendant would not be overridden by contributory negligence defenses.  More away from the idea of contributory negligence as "just".



8. How states got rid of contributory negligence:




a. Judicial Review (CA)





i. Court got around statutory mandate of contributory negligence, but it was just codifying common law, not created by legislature.  Since it wasn't legislative, the court had the right to override the statute.




b. Statute (OR)





i. Legislature abolished it.


C. Comparative Negligence



1. Taking over for contributory negligence.



2. Types:




a. Plaintiff can recover only for what he is not at fault for. (Pure)





i. Complete abandonment of contributory negligence.





ii. Plaintiff's recovery is diminished by his apportionment of fault.




b. Plaintiff can recover only if he were the less negligent party - i.e. defendant is 51% negligent (Modified 51%) - Prof: Modified 50.1%





i. Once the plaintiff's negligence gets to be over 50%, then we go back to contributory negligence.





ii. Plaintiff barred from recovery.





iii. In the 50/50 case, the plaintiff looses.




c. Plaintiff can recover only if their fault is more than then the defendant.  (Modified 50%)





i. Bars all recovery if the plaintiff is equally or more negligent than the defendant.





ii. In the 50/50 case, the plaintiff wins.



3. The law of unintended consequences.  Distinguishing Comparative Fault - abandoned Joint and Severable liability after the implementation of Comparative Negligence:




a. D1 is 90% at fault, D2 is 10% at fault, then D1 is responsible for 90% of the damages, D2 for 10% of the damages.




b. Comparative negligence got rid of pure joint and severable liability.




c. Comparative negligence got rid of last clear chance  defense to contributory negligence.  Facts to "last clear chance" now go to comparative negligence.




d. Willful and wanton negligence is the same way - evidence goes to comparative negligence, but is not a defense to contributory negligence (which is gone).


D. Failure to mitigate damages (duty to mitigate - not a complete defense, but may reduce damages.)



1. Duty arises after injury takes place.



2. Duty to take reasonable steps to reduce damages.




a. Reasonable job search, if job was lost.




b. Reasonable medical care to address disabilities.





i. Standard: would a reasonable patient submit to the same treatment.


E. Failure to take advance precautions (similar to duty to mitigate, distinguished because it arises prior to injury, not after) - a.k.a. avoidable consequence rule.



1. Seatbelts and Helmets.



2. Did not exist in common law - was legislated (for the most part).



3. Dare and Hutchins.




a. Halvorson says plaintiff must take full responsibility for any damages due to failure to wear a seatbelt. - opposite approach of Dare.



4. Problem with modified comparative negligence: once you let the seatbelt defense in, it's easy for the jury to figure out that the plaintiff was 51% negligence and bar all recovery, including recovery for property damage.




a. This is what drove courts to the "apportionate method" - apportion liability for various parts of the damages.


F. Implied Assumption of Risk (being re-labeled: "implied secondary assumption of risk") - Bennett v. Hidden Valley.



1. Cigarette smoking: plaintiff's lost for decades at trial for grounds either of contributory or comparative negligence, and implied assumption of risk.



2. Two prongs (subjective):




a. Appreciated the risk (in some detail)





i. Need to show an actual appreciation of the risk. (outhouse case)




b. Participated voluntary, despite the risk - is participating in addictive drug ingestion truly voluntary?? (cigarettes)





i. Voluntary means there is a practical alternative.



3. Another all or nothing defense - like contributory negligence.



4. Effect of comparative negligence?  Abolished this as a total defense, and put the information regarding implied assumption of risk into the amount of comparative negligence of the plaintiff.




a. Some states kept it, citing case of "reasonable" assumption of risk.




b. "reasonableness" is not always considered in implied assumption of risk, where it would be in the comparative negligence case.



5. Implied Primary versus Implied Secondary




a. Primary: risk is inherent in the activity, regardless of plaintiff's appreciation of risk (really a limited duty doctrine)




b. Secondary: original I.A.R.


G. Express Assumption of Risk



1. Almost always written documents.



2. Releases



3. Exculpatory releases.



4. May also have a promise/covenant not to sue - contract as well as claim release.



5. May also have an indemnity agreement - contract - which says they indemnify the company.  That is, if they sue and win, then they have to pay back the money.



6. Must be:




a. Knowing.




b. Voluntary.




c. Contract would also include the scope covering the actual events.





i. Is there an agreement that covers this situation - is it broad enough?





ii. Is there any reason to throw it out as void under public policy?


H. Imported/Imputed Contributory Fault



1. Where plaintiff is responsible for other people's actions.



2. The reverse of Respondeat Superior/Vicarious Liability



3. Two context:




a. The "Both Ways" Rule - Continental Auto Lease





i. If vicarious liability attaches, then imputed liability attaches.





ii. Family Purpose Doctrine: if minor commits negligence while performing "family purposes/duties", then the family is liable.





iii. Motor vehicle exception is becoming more and more established - no longer attributing the fault of the driver to the owner.




b. Derivative Claims - White v. Lunder





i. Derivative claims:






1) Loss of consortium.







a) Dependant on wife having claim for injuries.







b) White v. Lunder - liability did not impute from the wife to the husband in determining liability, but DID in computing damages.






2) By-stander







a) Dependant on negligence from some other party (i.e. negligence of child running out into street and being hit by car - can not recover for the child being at fault)






3) Wrongful death







a) Wrongful death beneficiaries can not collect unless the decedent having had a valid claim, had the decedent lived.







b) Survival claims fall into this category, too.


I. Statute of Limitations



1. Time limit defense, category 1.




a. Most common cause of action for attorney malpractice.




b. What triggers the clock?





i. Usually statutes - most say "date the cause of action accrues".  That is, when all 5 Elements of a tort are satisfied.  Others say "date of injury", others say "from discovery of injury".





ii. Also case law - Jolly v. Eli Lilly & Co.





iii. Commencing actions - different definition in different states.  Oregon: must actually serve the defendant. (60 day "saver" in Oregon, where you get extra 60 days on the SOL for the purpose of service only - still must file)




c. What "tolls" the statute - i.e. pauses it.





i. Minor child is not old enough to legally bring suit (child molestation, etc)





ii. Mental incapacity - i.e. victim is in a coma, can not bring suit.





iii. Fraudulent concealment of the negligence.



2. Discovery Doctrine




a. Jolly v. Eli Lilly & Co. - what constitutes "discover"




b. California discovery rule: statute runs from "discovery" of the injury rather than from the injury taking place.  Plaintiff has to know the injury exists.




c. California discovery rule also says that you have to know you have a claim - a legal right - for filing suit.




d. You don't have to know who the tortfeasor was or if you have a legal theory.



3. Continuing Tort Doctrine




a. Feltmeier v. Feltmeier - continuing effects of ongoing wrongdoing.




b. Series of wrongs versus ongoing pattern of wrongs - the end of the pattern of wrongdoing sets off the SOL.




c. Continuing tort is a set of continuing unlawful acts, not by continual ill effects from an initial violation (Feltmeier v. Feltmeier)


J. Statute of Repose



1. Time limit defense, category 2.



2. All claims barred after this time is up.



3. Statute of Repose is an absolute bar to recovery - no exceptions, clock starts when the statute tells you, but generally from the date of the injury.


K. Immunities - affirmative defense. p. 470 to 500



1. Charitable immunities - immunity from prosecution for charity organizations.  Has been abolished in most JDXNs.



2. Family immunities



3. Employer immunity - statutory under Workmen's Comp laws.  Must work through Workman's Comp system, not sue.



4. State governmental - you can not sue the sovereign. (Sister Sovereigns to the Federal Government)




a. Sovereign immunities is waived via tort claim statutes.  Limitations exists on damages and such, and often had requirements for shortened "notice periods"




b. Plaintiff must 




c. Generally, sovereign immunity covers only governmental acts, not acts of proprietary functions (business-like, such as operating buses, etc).





i. Statutes eventually started waiving sovereign immunity of states.





ii. Statutes often include damage limitations, shortened SOLs, and limits on claims and damages.





iii. Many exceptions can be explicitly set forth in the state statutes.



5. Federal governmental/pre-emption




a. Federal pre-emption: feds have regulated where product liability can be made.




b. Federal statutes might foreclose from the states any power to regulate the issue, including through the courts.





i. Cell phone case sent on email: defense of federal pre-emption was struck down.



6. Federal Government Immunities.




a. Federal Tort Claims Act - p. 475.  Statutes which define Government's immunity.





i. No jury trial.





ii. No punitive damages





iii. Liability limited to that of an ordinary person in the same circumstances





iv. Exceptions: Intentional torts (except with law enforcement officials), activities arising out of combat during a time of war, etc.




b. Feres Doctrine (exception of members of the military.  Military members can not sue the government for injuries arising out of the course of activity incident to service)




c. Boyle Test (exception of gov't sub-cons)





i. Mfg according to gov't specifications





ii. Conformed strictly to those specifications.





iii. Notified gov't of any hazards of conforming to the gov't spec.



7. Native American Sovereignty.

VIII. Joint and Severable Liability and Related Issues when more than one defendant has caused the harm (who pays)


A. Common Law Joint and Severable Liability


B. Contribution and Indemnity as devices to reduce the harshness of the joint and severable liability rule.


C. The effect of comparative negligence on joint and severable liability: The Choices


D. Workplace Injury, the exclusivity bar in Workers' Compensation System and "Third Party" claims by injured workers where both the third party and the employer have been negligent.



1. Statutes say that suits against third parties (not the employer) under Workers' Comp laws bars the use of comparative negligence against the worker in a third party suit. (Varela v. American Petrofina Company of Texas, Inc.)



2. Possible Third Parties:




a. Equipment manufacturers




b. Dual-employer or employer of contactors.




c. Suppliers


E. Partial Settlements



1. The liability of the non-settling defendants should be calculated with reference to the jury's allocation or proportional responsibility - NOT taking into account a credit for the settlement amounts. (McDermott, Inc. v. AmClyde)



2. Similar to collateral source rule.



3. Devices for concluding settlements and their traps:




a. Release - releasing claims for the injury.





i. Trap: Common law is/was that a release means all claims are released, regardless of which defendant was released (i.e. if you release one defendant, you release all)




b. Satisfaction - different document to state a settlement as satisfaction for a settlement, designed to get around the release rule.





i. Trap: Common law says "you can't get no satisfaction" - satisfaction can be interpreted to mean that the plaintiff is wholly satisfied by his compensation and may, again, bar suit against a second defendant.




c. Covenant Not to Sue - contractual undertaking, stating it only effects one defendant's rights against the plaintiff, and allowed additional claims against D-2, etc to be preserved.





i. Trap: - Low trap factor.  Most courts are getting used to this.



4. Settling defendant does not have to pay contribution to the non-settling defendant - R.3d - once you have settled, you are free of contribution.



5. Adverse is not always the case:




a. If D-1 goes to trial and wins $10,000, but the settling party paid $1M, then the settling defendant may be able to recoup some, 




b. But only when the settling defendant is shown to have paid more than its share of damages AND obtained a release for the other tortfeasors (non-settling).



6. For adjustments, can use (McDermott, Inc. v. AmClyde):




a. Equitable share / proportionate share approach





i. Pays percentage of fault.





ii. Most folks like this now.




b. Pro Tanto approach





i. Older concept - gives the defendants the benefits of the plaintiff's settlement.  Generally like to give the plaintiff the benefit of the doubt.





ii. Direct deduction of settlements.


F. Application of Comparative Responsibility to Causes of Action other than negligence



1. Intentional torts are not usually proportioned by comparative fault, as it was intentional.



2. Exception would be multiple intentional tortfeasors for a single injury.



3. Plaintiff's own reasonable care should not bar his recovery from an intentional tort.


G. Apportionment by causation and fault in the same case.



1. Mary Carter Agreements:




a. Settlements which provide that , if the plaintiff recovers from the non-settling defendant, the plaintiff will recover some or all of the settlement to the settling defendant.




b. Ways for the plaintiff to finance a case (!)




c. Collusion???




d. Conflicts of interest if the settling defendant testifies?





i. Most courts will allow this testimony as long as the plaintiff reveals the terms of the settlement to the jury.



2. Various ways to apportion fault of multiple suits.




a. Equitable share / proportionate share approach





i. Pays percentage of fault.




b. Pro Tanto approach





i. Direct deduction of settlements.
